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I1-Qorti,

Rat I-imputazzjonijiet dedotti kontra l-appellant, Joseph Xuereb, detentur tal-karta tal-
identita” Maltija bin-numru 105963M, akkuzat quddiem il-Qorti tal-Magistrati (Malta)
talli fit-23 ta’ Settembru 2018, ghall-habta tas-sitta u nofs ta’ filghaxija jew xi hinijiet

ohra, gewwa 381, Triq il-Kbira San Guzepp u fl-inhawi ¢irkostanti:

Flimkien ma’ persuni ohra, bil-hsieb li jwettaq serq, wera b’atti esterni u ta bidu
ghall-esekuzzjoni ta” dan id-delitt, liema delitt ma giex ezegwit minhabba xi
haga ac¢identali u indipendenti mill-volonta” tieghu, u liema serq li kieku sehh
kien ikun ikkwalifikat bil-mezz u bil-lok.

Ukoll talli rrenda ruhu recediv ai termini ta” I-Artikolu 289 tal-Kapitolu 9 tal-
Ligijiet ta’ Malta, permezz ta’ diversi sentenzi definittivi moghtija fil-konfront
tieghu mill-Qrati ta” Malta.



Rat is-sentenza tal-Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali
tal-5 ta” Gunju 2023, fejn il-Qorti, wara li rat 1-Artikoli 41(1), 42(d), 49, 50, 261(b)(e),
263(a), 264, 269, 278(2) u 289 tal-Kapitolu 9 tal-Ligijiet ta’ Malta, sabet lill-imputat
Joseph Xuereb hati tal-akkuzi kif dedotti kontra tieghu u kkundanatu ghal piena ta’

seba” xhur prigunerija.

Rat ir-rikors tal-appellant, Joseph Xuereb, ipprezentat fl-20 ta” Gunju 2023, fejn talab
lil din 1-Qorti thassar u tirrevoka s-sentenza appellata fil-parti fejn sabet htija, ¢ioe” fl-
ewwel u t-tieni mputazzjoni u kwindi tilliberah skond il-Ligi minn dawn I-
imputazzjonijiet, htija u piena. In oltre, minghajr pregudizzju f'kaz li dan l-appell ma
jintlagax, l-appellant talab lil dina 1-Qorti sabiex tirriforma s-sentenza appellata fil-

piena moghtija u tinfliggi piena anqas harxa u li tirrifletti il-kaz in ezami.
Rat ir-risposta tal-Avukat Generali datata 25 ta” Settembru 2023.
Rat I-atti u d-dokumenti kollha.

Rat il-fedina penali aggornata tal-appellant esebita mill-Prosekuzzjoni fuq ordni tal-

Qorti.
Semghet trattazzjoni.
Ikkunsidrat:

Illi, l-uniku aggravju ventilat mill-appellant jirrigwarda l-apprezzament tal-provi
maghmul mill-Ewwel Qorti fejn jelenka diversi fatturi li, fil-fehma tieghu, kellhom
jimmilitaw favur it-tezi difenzjonali tieghu u jwasslu ghal decizjoni liberatorja. Jishaq
li I-fatt li Stephanie Schembri ma gharfitux u li Keith Pace, l-awtur tar-reat, ikkonferma
li l-appellant ma kienx involut fis-serqa, kellhom iwasslu lill-Ewwel Qorti sabiex
tilliberah mill-akkuzi lilu addebitati. Dan maghdud mal-fatt li I-filmati u r-ritratti
pprezentati in atti kellhom jigu skartati fl-evalwazzjoni tal-provi stante li ttiehdu biss
bhala police work. Fl-ahharnett, jattakka ukoll ix-xhieda ta” Jason Camilleri fejn jishaq
li dan ma seta’ qatt gharfu peress li allegatament rah minn distanza u ghalhekk 1-

identifikazzjoni maghmula ma kenitx wahda b’sahhitha.



Ili, 1-Qorti ezaminat l-atti processwali u dan bil-ghan 1i tistabbilixxi jekk I-
apprezzament dwar il-provi maghmul mill-Ewwel Qorti kienx wiehed
ragjonevolment u legalment validu'. Illi dan il-kaz ra il-bidu tieghu meta nhar it-23 ta’
Settembru 2018, wagqt li I-iSpettur Wayne Camilleri kien ged jaghmel ronda gewwa
Santa Venera nnota mara, ¢ertu Stephanie Schembri, f'bieb ta” residenza li kienet
tidher fi stat ta’ paniku. Hija spjegatlu li xi persuni njoti kienu dahhlu fir-residenza
taghha meta kien hemm hi u I-gharus taghha (Jason Camilleri). Qalet li hi u Camilleri
semghu hoss, izda ghall-ewwel ma tawx wisq kas ghaliex hasbuh li kien gej minn
barra. Izda ftit tal-hin wara nfetah il-bieb tal-kamra fejn kienu u raw bniedem tas-sess
maskili liebes flokk skur bil-logo tal-Adidas fuqu, li kif rahom inhasad u harab minn
fuq il-post. Jason Camilleri ttawwal fejn innota li kien hemm ragel iehor ged jistenna
gewwa hdejn il-bieb, liebes hwejjeg kulur grizi u bla xaghar, 1i telaq jigri hekk kif
harget il-persuna l-ohra tigri minn gewwa d-dar taghhom. Dak il-hin Jason Camilleri
u l-gar taghhom Emanuel Cucciardi telqu jigru wara dawn iz-zewgt irgiel.
Sussegwentement, il-Pulizija Ezekuttiva elevat tlett filmati minn stabbilimenti fil-vi¢in
tar-residenza in kwistjoni, minn fejn setghu jistabbilixxu illi z-zewgt irgiel li dehru fl-
istess filmati, u li kienu jagblu mad-deskrizzjonijiet moghtija mill-parti offiza, kienu

propju certu Keith Pace u l-appellant Joseph Xuereb.

Illi, l-appellant jintenta jattakka l-ewwel u gabel kollox l-identifikazzjoni maghmula
mill-allegati vittmi tal-persuna tieghu. Jishaq illi Stephanie Camilleri m’gharfitux in
awla, kif ukoll kien impossibli ghal Jason Camilleri jikkonkludi illi hu kien dik il-
persuna li harbet minn fuq il-post flimkien ma” Keith Pace, u dana stante li kien hemm

distanza konsiderevoli bejniethom. Apparti dana kollu, l-appellant jishaq fuq il-fatt li

1 Ara, fost ohrajn, I-Appelli Kriminali Superjuri: Ir-Repubblika ta” Malta v. Rida Salem Suleiman Shoaib, 15 ta’ Jannar 2009; Ir-
Repubblika ta” Malta v. Paul Hili, 19 ta” Gunju 2008; Ir-Repubblika ta” Malta v. Etienne Carter, 14 ta’ Dicembru 2004 Ir-
Repubblika ta” Malta v. Domenic Briffa, 16 ta” Ottubru 2003; Ir-Repubblika ta’ Malta v. Godfrey Lopez u r-Repubblika ta” Malta
v. Eleno sive Lino Bezzina 24 ta” April 2003, Ir-Repubblika ta” Malta v. Lawrence Asciak sive Axiak 23 ta” Jannar 2003, Ir-
Repubblika ta” Malta v. Mustafa Ali Larbed, 5 ta” Lulju 2002; Ir-Repubblika ta” Malta v. Thomas sive Tommy Baldacchino, 7 ta’
Marzu 2000, Ir-Repubblika ta” Malta v. Ivan Gatt, 1 ta” Dicembru 1994; u Ir-Repubblika ta” Malta v. George Azzopardi, 14 ta’
Frar 1989; u 1Appelli Kriminali Inferjuri: II-Pulizija v. Andrew George Stone, 12 ta” Mejju 2004, 11-Pulizija v. Anthony Bartolo, 6
ta” Mejju 2004; I1-Pulizija v. Maurice Saliba, 30 ta” April 2004; II-Pulizija v. Saviour Cutajar, 30 ta” Marzu 2004; II-Pulizija v.
Seifeddine Mohamed Marshan et, 21 ta” Ottubru 1996; 11-Pulizija v. Raymond Psaila et, 12 ta” Mejju 1994; 11-Pulizija v. Simon
Paris, 15 ta” Lulju 1996; I1-Pulizija v. Carmel sive Chalmer Pace, 31 ta’ Mejju 1991; Il-Pulizija v. Anthony Zammit, 31 ta” Mejju
1991.



Keith Pace, avolja xehed li lilu kien jafu, dejjem innega 1i hu kien kompli¢i mieghu

t'din is-serqa, jew tentattiv ta’l-istess.

Ili, ghalkemm huwa minnu li meta xehdet Stephanie Camilleri viva voce quddiem -
Ewwel Qorti, hija ma setatx taghraf lill-appellant, madanakollu a tempo vergine, meta
giet mitkellma mill-Pulizija, senjatament minn PS 593 Raphael Attard Flores, hija
kienet tat deskrizzjoni taz-zewgt irgiel involuti fl-attentat ta’ serq gewwa r-residenza
taghha. PS 593 infatti xehed li Stephanie Schembri kienet iddeskriviet lir-ragel li kien
dahal gewwa r-residenza bhala wiehed li kien liebes “sports cap bluna ... u kellu dark
t-shirt u dark shorts” filwaqt 1i ddeskriviet lir-ragel 1i kien qed jistenna barra bhala
wiehed b’ “xaghru mqaxxra u naqra chubby ... kellu t-shirt griz ¢ar u three-quarters”.
Dina d-deskrizzjoni tikkombaci perfettament mad-deskrizzjoni li ta Jason Camilleri

meta huwa xehed dwar dak li gara dakinhar tal-akkadut:-

“... Smajna hoss ta’ bieb jinfetah jigifieri u dak il-hin stess smajna xi passi
tilghin fuq u dahal ragel u ovvjament ma nafuhx u dak il-hin ir-reazzjoni
tieghu kienet naqra nhasad ghax nahseb haseb li ma kien hemm hadd id-dar
u tfixkel dar jigri u nahseb u naf zgur li dak il-hin waqa’ t-tarag ghax tfixkel
fil-dan u x’hin mort nigri isfel naf li kien hemm iehor isfel mieghu ragel qed
jistennieh ...”
I1li, huwa jkompla jghid li dan ir-ragel li kien ged jistenna lill-persuna li dahlet sabiex
tisraghom kien qged jistenna biswit il-bieb ta” barra u li telaq jigri mal-persuna l-ohra,
tant illi telaq jigri warajhom. Jason Camilleri jiddeskrivi lil dana l-persuna li kienet
ged tistenna bhala wiehed bil-mustac¢c¢i u bin-nuc¢cali, u filfatt meta xehed indika lill-
appellant bhala propju l-istess persuna li huwa kien ra flimkien ma” Pace. Jason
Camilleri kien c¢ert mill-identifikazzjoni maghmula minnu u filfatt spjega li huwa

dagstant cert peress li “mat-tarag kif qeghdha ghandha arkata li taghti ghal barra u

tara kollox”, u b’hekk kellu vizjoni ¢ara u bla ostakli sabiex jara u jaghraf lill-appellant.

Illi allura l-identifikazzjoni tal-appellant maghmula mix-xhud Jason Camilleri hija
wahda b’sahhitha ferm u dan meta jigu applikati il-princ¢ipji li ghandha timxi

maghhom il-qorti meta tigi biex tqies l-identifikazzjoni ta” malvivent maghmul minn



xhud okulari u dan kif imfassla b'mod spe¢jali fir-regoli Turnbull?> fejn hemm hekk

imghallem:

‘First, whenever the case against the accused depends wholly or substantially
on the correctness of one or more identifications of the accused which the
defence alleges to be mistaken, the judge should warn the jury of the special
need for caution before convicting the accused in reliance on the correctness
of the identification or identifications. In addition, he should instruct them
as to the reason for the need for such a warning and should make some
reference to the possibility that a mistaken witness can be a convincing one
and that a number of such witnesses can all be mistaken. Provided that this
is done in clear terms the judge need not use any particular form of words.

Secondly, the judge should direct the jury to examine closely the
circumstances in which the identification by each witness came to be made.
How long did the witness have the accused under observation? At what
distance? In what light? Was the observation impeded in any way, as for
example, by passing traffic or a press of people? Had the witness ever seen
the accused before? How often? If only occasionally, had he any special
reason for remembering the accused? How long elapsed between the original
observation and the subsequent identification to the police? Was there any
material discrepancy between the description of the accused given to the
police by the witness when first seen by them and his actual appearance? ...

Recognition may be more reliable than identification of a stranger; but even
when the witness is purporting to recognise someone whom he knows, the
jury should be reminded that mistakes in recognition of close relatives and
friends are sometimes made. All these matters go to the quality of the
identification evidence. If the quality is good and remains good at the close
of the accused’s case, the danger of a mistaken identification is lessened; but
the poorer the quality, the greater the danger’ (ara Blackstone’s Criminal
Practice, 1991, pagna 1991; Archbold, 1997, pagni 1255-1256)"".
Issa I-Ewwel Qorti strahet fuq din l-evidenza sabiex waslet ghal sejbien ta” htija u dan
meta kienet tal-fehma illi 1-fatt illi l-appellant kien identifikat bhala dik il-persuna li
kienet ged tistenna lil Pace hdjen il-bieb ta” barra tal-post fejn sehh ir-reat kien ifisser
illi dan kien gieghed izomm I-ghassa filwagqt li Pace sgassa il-bieb ta” barra biex kiseb
access ghall-ambjenti tar-residenza tal-parti offiza bl-intenzjoni li tigi kommessa s-
serqa. Illi 1-Qorti bhall-Ewwel Qorti qabilha ghar-ragunijiet migjuba iktar ‘il fuq hija

tal-fehma illi l-identifikazzjoni maghmula minn Camilleri tal-appellant hija wahda

b’sahhitha. Illi imbaghad l-movimenti tal-appellant kemm qabel, kif ukoll waqt li Pace

2 Turnbull (1977) QB 224



kiseb access ghad-dar bl-intenzjoni li jikkometti is-serq, u wkoll wara, meta dawn it-
tnejn harrbu minn fuq il-post, huwa indikattiv tal-fatt illi I-appellant kien komplici fil-
kummissjoni tar-reat u dan ghaliex, kif tajjeb ikkonkludiet I-Ewwel Qorti, dan kien
ifisser illi l-appellant assista lill-awtur tar-reat billi qaghad ghassa mal-bieb ta’ barra.
[lli Pace stess, ghalkemm jinnega illi l-appellant kien involut f'dan 1-att inkriminatorju,
madanakollu jikkonferma illi ftit tal-hin qabel kien fil-kumpanija tal-appellant.
Abbinat mal-fatt illi I-appellant kien osservat ghassa mal-bieb tar-residenza fejn kiseb
access Pace, ghamdu jkun indubitat, ghalhekk, illi huwa kien mieghu ukoll meta dan
sgassa il-bieb ta’ barra. Dan ifisser illi mill-atti probatorji jemergi xenarju fejn tirrizulta
il-presenza fizika ta'l-appellant fuq il-post tad-delitt, u fuq kollox jirizulta illi huwa ha
sehem attiv fil-kummissjoni tar-reat meta assista lill-awtur Pace, u harab mieghu minn
fuq il-post hekk kif kien evidenti li nqabbdu fil-fatt, tant ghalhekk illi jemergi I hekk
imsejjah “common design” li jitkellmu dwaru I-ligi u l-gurisprudenza bejn dawn it-tnejn

minn nies, u dan lil hinn minn kull dubbju dettat mir-raguni.

Ml ... “as Timothy Jones and Michael Christie point out in the second edition of Criminal
Law: “Proof of the agreement essential to a criminal conspiracy will generally be inferential.
Sometimes overt acts will have been committed by some or all of the accused, but this will not

always be the case. But even if there have been some such overt acts, the existence of mens rea,

in the form of an agreement and commitment to the criminal purpose of the conspiracy, will

have to be proved by inference. For example, if a group of men is apprehended wearing masks

and carrying weapons while sitting in a car outside a bank, there is a clear inference to be
drawn that there is an agreement to rob the bank. The group is unlikely to be there for any other
purpose. Lord Justice-Clerk Grant pointed out to the jury in H.M. Advocate v. Wilson, Latta
and Rooney (1968): “You won’t often get eye-witnesses of the agreement being made or
eavesdroppers who actually hear it being made. Accordingly, in many cases it is a question of
judging from the acts of the alleged conspirators whether in fact there was a conspiracy between

them in pursuance of which they are acting.3” (sottolinjar tal-Qorti).

% “The Republic of Malta vs Steven John Lewis Marsden”



Issa l-appellant jilmenta wkoll illi il-filmati u l-istills ezebiti in atti ma jistghux jkunu
meqjusa bhala prova indizzjarja tenut kont li I-elevazzjoni ta’l-istess u l-estrazzjonijiet
saru bhala police work u mhux minn xi espert tal-qorti. Illi 1-Qorti hija perplessa kif 1-
appellant iganqal dan l-aggravju meta huwa evidenti minn qari tas-sentenza appellata
illi I-Ewwel Qorti skartat din l-evidenza proprju ghaliex ma kienx nominat xi espert
ta’l-informatika sabiex jikkonferma l-awtentic¢ita” tal-filmati ezebiti, u galdarba ix-
xoghol sar mill-pulizija li ma kenux mahtura bhala esperti taghha, I-Ewwel Qorti

hasset li ma kellhiex tistrieh fuq din l-evidenza.

I1li, allura din il-Qorti ma ghandiex ghalfejn tinoltra ruhha f'ezami ta” dan l-aggravju.
IZid jinghad, madanakolly, illi I-investigazzjoni maghmula mill-Pulizija timxi b’'mod
ghal kollox indipendenti mill-istharrig dwar 1-in genere li jsir jekk jirrikorru r-rekwiziti
stabbiliti fil-ligi sabiex tigi varata inkjesta magisterjali. Dan ifisser illi mhux kull reat li
jkun kommess jenhtieg dan l-istahrrig minn awtorita’ indipendenti mill-poter
ezekuttiv tal-Istat. Issa jibda biex jinghad illi, fit-termini ta’l-artikolu 546 tal-Kodici
Kriminali, sabiex issir l-inkjesta dwar l-in genere jenhtieg illi r-reat li jkun qed jigi
investigat igorr il-piena ta’ aktar minn tlett snin prigunerija. F'dan il-kaz l-appellant
ma huwiex mixli bir-reat ikkunsmat, izda bit-tentattiv ta’l-istess billi s-serqa ma
irnexxietx. Illi I-piena ghar-reat tas-serq ikkwalifikat bil-mezz u bil-lok, igorr il-piena
ta’ prigunerija ta” bejn hames xhur u tlett snin u ma tinghatax fil-minimum taghha, u
dan fit-termini ta’l-artikolu 278(2) tal-Kodic¢i Kriminali. Jikkonsegwi illi, f'dan il-kaz,
ma kienx hemm il-htiega li tigi varata l-inkjesta bil-magistrat. Fil-kors tal-
investigazzjonijiet, ghalhekk, il-pulizija kellha tara li tigbor il-provi kollha pertinenti
ghal kaz u tara li dawn jigu ppreservati, minghajr il-htiega li jkun nominat xi espert
tekniku sabiex jassistieha. Illi dawn il-provi migbura mill-pulizija fil-kors tal-
investigazzjonijiet taghhom huma prova valida u ammissibbli kuntrarjament ghal
dak li jikkontendi l-appellant, u dak deciz mill-Ewwel Qorti. In oltre, tajjeb jinghad li
l-istess Surgent 415, li eleva dawn il-filmati bl-assistenza tal-pulizija tal-forensika,
xehed quddiem I-Ewwel Qorti dwar ix-xoghol maghmul in konnessjoni mal-gbir u I-
preservazzjoni ta” dawn il-filmati, u jekk l-appellant kellu xi dubbju jew lanjanza dwar

l-istess, seta’ facilment juza l-fakoltajiet li taghtih il-ligi sabiex jipprova jiskredita din



l-evidenza, haga li pero’ huwa ghazel li ma jaghmilx. Illi minn daqqa t'ghajn lejn il-
filmati u l-istills estratti mill-istess, z-zewg persuni jidhru sew u jistghu fac¢ilment jigu
identifikati. Jizdied jinghad illi meta muri r-ritratti tal-filmati, Keith Pace stess
jikkonferma illi z-zewg persuni li kienu jidhru fihom kienu proprju hu u l-appellant®.
Fi kwalunkwe kaz, kif inghad, is-sejbien ta’ htija mill-Ewwel Qorti kienet tistrieh
unikament fuq l-identifikazzjoni maghmula minn Jason Camilleri li gharaf lill-
appellant bhala l-istess persuna li huwa osserva dak in-nhar jistenna hdejn il-bieb ta’
barra, u baqa’” izommu taht l-osservazzjoni tieghu meta il-malviventi harrbu minn fuq

il-post u hu baqa’ jigri warajhom ghal ¢ertu distanza.

[lli 1a Keith Pace u wisq anqgas l-appellant ma jispjegaw x’kien il-mottiv illi l-appellant
kien qed jistenna lill Pace proprju hdejn il-bieb ta” barra tal-fond li kien ser jigi derubat,
u dan wara li Pace sgassa l-bieb ta’ l-istess u dahal gewwa. Di piu’ il-fatt illi I-appellant
telaq jigri flimkien ma’” Pace hekk kif dan harab minn fuq ix-xena tar-reat, jindika illi
huwa kien kompli¢i fil-kummissjoni ta’l-stess u kien qed iservi bhala ghassa sakemm
Pace jikkometti is-serqa. Ghalhekk, dina 1-Qorti, fid-dawl tal-provi kollha prodotti,
kemm diretti kif ukoll indizzjarji, tinsab moralment konvinta bil-htija tal-appellant il
hinn minn kull dubbju dedatt mir-raguni u ghaldaqstant hija tal-fehma li 1-Ewwel

Qorti setghet legalment u ragonevolment tasal ghad-decizjoni li filfatt wasslet ghaliha.
Ghal dawn ir-ragunijiet suesposti, l-uniku aggravju tal-appellant ged jigi mi¢chud.
Ikkunsidrat:

Illi, I-appellant sussidjarjament iressaq talba ghal varjazzjoni fil-piena ghalkemm ma
iressaq ebda aggravju ad hoc fir-rikors tal-appell. Illi kien mistenni mill-appellant
jindika I-motiv li wasslu biex hassu aggravat min-natura u il-quantum tal-piena inflitta,
u ¢ertament din il-Qorti mhijiex mistennija toqghod tfittex Hi xi mottiv li wassal lill-
appellant iqies illi din il-piena b’xi mod ma kenitx idonja ghar-reat lilu addebitat u li

dwaru instabet il-htija.

4 Ara fol.74 tal-atti.



Illi, maghdud dan, madanakollu il-piena erogata mill-Ewwel Qorti ta” seba xhur
prigunerija hija wahda fil-minimu assolut tenut kont illi I-piena ghar-reat ikkunsmat,
kif inghad, hija dik tal-prigunerija ta” bejn hames xhur u tlett snin, ma tinghatax fl-
minimu taghha, tonqos bi grad jew zewg gradi fit-termini ta’l-artikolu 41 u tizdied
minn grad sa tnejn, fid-diskrezzjoni tal-qorti, minhabba l-addebitu tar-recediva.
Kwindi ma tara li hemm ebda mottiv li jista” iwassalha tvarja il-piena erogata mill-

Ewwel Qorti.

Ghal dawn il-motivi, il-Qorti taqta’ u tiddeciedi billi tichad 1-appell u tikkonferma

is-sentenza appellata fl-intier taghha.

Edwina Grima

Imhallef



