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FIL-QORTI CIVILI
SEZZJONI TAL-KUMMERC

IMBALLEF
ONOR. IAN SPITERI BAILEY LL.M. LL.D.

lllum I-Erbgha, 24 ta’ Jannar, 2024.

Kawza Nru. 1

Rik. Nru. 9/2023 ISB

OMNIDEA AB soc¢jeta Svediza (bin-
numru ta’ registrazzjoni 556586-8386)
bhala kreditrici tas-socjeta Pegion
Operations Limited (C-54638)

VS

Pegion Operations Limited (C-54638)

[I-Qorti,

Rat ir-rikors tas-socjeta OMNIDEA AB socjeta Svediza kif debitament
rapprezentata minn Claes Ingemar Thulin, intavolat fl-14 ta’ Frar 2023, li
permezz tieghu hija talbet lill-Qorti sabiex:-
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“..taghti kull provediment opportun sabiex, a tenur tal-artikolu
292(1) tal-Kap 386 tal-Ligijiet ta’ Malta, jinhatar stralCjarju sabiex
ikompli l-istral¢ tas-socjeta intimata skont id-disposizzjonijiet tal-
Att Dwar il-Kumpanniji (Kap. 386 tal-Ligijiet ta’ Malta).”

U dan wara li ppremettiet:

1. |llli s-socjeta rikorrenti hija kreditri¢i tas-socjeta intimata hekk
kif jidher mill-invoice datata 25 ta’ Frar tas-sena 2021 (annessa
u mmarkata DOK.A’) ghal hlas ta’ diversi servizzi liema hlas
sar mir-rikorrenti ghan-nom tas-socjeta intimata. Is-socjeta
intimata giet interpellata biex thallas I-ammont dovut diversi
drabi izda hija baqghet inadempjenti;

2. llli s-socjeta intimata permezz ta’ rizoluzzjoni straordinarja
rrizolviet li s-soc¢jeta ghandha tigi xjolta u konsegwentement
tkun stral¢jata volontarjament;

3. i fuq l|-iskorta ta’ din id-decizjoni s-Sur Anthony Valvo gie
appuntat bhala stralCjarju tas-socjeta intimata fit-28 ta’ Frar
tas-sena 2021 sabiex imexxi |-istral¢, kopja tal-Form L li biha
s-socjeta intimata nnotifikat lir-Registratur tal-Kumpaniji b’tali
appuntament hawn annessa u mmarkata ‘Dok.B’;

4. |lli permezz ta’ ittra datata 4 ta’ April 2022 (kopja taghha hawn
annessa u mmarkata ‘DOK.C’) is-Sur Valvo irrizenja mill-
kariga ta’ stral¢jarju ghal numru ta’ ragunijiet fosthom certu
disgwid bejn l-azzjonisti tas-soc¢jeta intimata Ii minhabba fih,
ma setax ikompli iwettaq xogholu ta’ stralCjarju;

5. llli minhabba I-istess disgwid bejn Il-azzjonisti hemm
impossibilita i jigi appuntat stral¢jarju a tenur tad-
dispozizzjonijiet tal-Artikolu 271(1) tal-Kap 386 tal-Ligijiet ta’
Malta u ghalhekk is-soc¢jeta intimata tinsab ruhha f’'sitwazzjoni
fejn il-proces ta’ stralc beda imma m’hemm hadd jokkupa il-
kariga ta’ stralcjarju u ghalgekk il-process ta’ stral huwa wieqaf
sakemm jinhatar xi hadd;

6. llli s-soéjeta intimata kienet tuza s-servizzi korporattivi tal-
kumpanija Avanzia Taxand Limited li ghandha fil-pussess
taghha d-dokumenti kollha relatati mas-socjeta intimata u i
ged tirrifjuta tirrilaxxa l-istess dokumenti lir-rikorrenti meta din
staqsiet ghalihom permezz ta’ I-avukati taghha, hekk kif jidher
mill-ittri hawn annessi u mmarkati ‘Dok.D’ u ‘Dok.E’. Ghalhekk
IS-socjeta rikorrenti m’ghandiex fil-pussess taghha aktar provi
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dokumentarji necessatrji biex turi lil din I-Onorabbli Qorti |-fatti
hawn fuq ddikjarati;

7. lllighalhekk kellu jsir dan ir-rikors a tenur tal-artikolu 292(1) tal-
Kap 386 tal-Ligijiet ta’ Malta sabiex din [-Onorabbli Qorti
joghgobha tappunta stralcjarju sabiex ikompli imexxi Il-istral¢
tas-socjeta intimata;

8. llli l-esponent jaf b’dawn il-fatti personalment;

Rat id-dokument ipprezentatat mar-rikors (fol 3 sa fol 8).

Rat id-digriet taghha tas-17 ta’ Frar 2023 fejn ir-rikors kien appuntat
ghas-smigh ghall-udjenza tad-29 ta’ Marzu 2023 fI-10:15 a.m.

Rat in-nota tas-socjeta rikorrenti intavolata fis-17 ta’ Marzu 2023 (fol 13) li
permezz taghha pprezentat affidavit ta’ Claes Ingemar Thulin
b’dokumenti annessi u dokumenti ohra (fol 14 sa fol 63).

Rat li fl-udjenza tal-14 ta’ Gunju 2023 il-Qorti nnotat illi s-soc¢jeta intimata
giet debitament notifikata izda ma jirrizultax illi ressqet risposta u ghalhekk
tqis lis-socjeta intimata fi stat ta’ kontumaci.

Rat illi fl-udjenza tat-13 ta’ Ottubru 2023, id-difensur tas-socjeta rikorrenti
ddikjara li m’ghandux aktar provi x’jipproduci.

Rat ukoll illi fl-udjenza tat-13 ta’ Ottubru 2023, il-kawza thalliet ghal-lum
ghad-decizjoni.

Rat |-atti I-ohra tal-kawza.

Ikkunsidrat:

llli din hija azzjoni mressqa mis-socjeta rikorrenti ai termini tal-Artiklu
292(1) tal-Kap 386 tal-Ligijiet ta’ Malta, u li permezz taghha, is-socjeta
rikorrenti gieghda titlob lil din il-Qorti tahtar straléjarju sabiex ikun jista’
jitkompla l-istral¢ tas-socjeta intimata Pegion Operations Limited.

Tispjega li s-socjeta rikorrenti hija kreditrici tas-socjeta intimata u minkejja
li giet interpellata sabiex thallas dejjem baqghet inadempjenti. Tghid li s-
socjeta intimata b’rizoluzzjoni straordinarja rrizolviet li s-so¢jeta ghandha
tigi xjolta u konsegwentement stral¢jata volontarjament u
konsegwentement gie appuntat is-Sur Anthony Valvo bhala stral¢jarju fit-
28 ta’ Frar 2021.
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Tghid li permezz ta’ ittra datata 4 ta’ April 2022 Anthony Valvo rrizenja
mill-kariga ta’ stral¢jarju ghal numru ta’ ragunijiet fosthom c¢ertu disgwid
bejn l-azzjonisti tas-soc¢jeta intimata li minhabba fih ma setax ikompli |-
karigu tieghu. Tispjega li minhabba I-istess disgwid hemm impossibilita li
jigi appuntat stral¢jarju ai termini tal-Artikolu 271(1) tal-Kap 386 tal-Ligijiet
ta’ Malta u ghalhekk I-istral¢ ma jistax jitkompla.

Issostni li s-socjeta intimata kienet tuza s-servizzi tas-socjeta Avanzia Tax
and Limited li ghandha fil-pussess taghha d-dokumenti kollha relatati mal-
istral¢ izda li ged tirrifjuta li tirrilaxxa lis-socjeta rikorrenti.

Tikkontendi li ghalhekk is-socjeta rikorrenti ma kellha |-ebda xelta nlief li
tipprocedi b’dan ir-rikors a tenur tal-Artikolu 292(1) tal-Kap 386.

Fl-affidavit tieghu Claes Ingemar Thulin jghid li hu direttur tas-socjeta
rikorrenti. Jispjega |i sas-17 ta’ Frar 2021 s-socjeta rikorrenti kienet
kumpanija sussidjarja tas-socjeta intimata. Jispjega li lejn I-ahhar tas-sena
2019 is-socjeta intimata bdiet ikollha problemi ta’ likwidita minhabba li
bank ewlieni ma kienx ged ihalli lis-soc¢jeta intimata jhallas lill-kredituri mill-
kontijiet taghha. Jghid li ghalhekk is-Sur Walter Cutajar kkommetta ruhu li
s-socjeta rikorrenti thallas il-kredituri tas-socjeta intimata, prassi li bdiet ftit
fl-2019 u kienet komuni mill-2020 ‘| quddiem.

Jghid li fl-ahhar tas-sena 2019 il-bank iffriza |-kontijiet tas-socjeta intimata
minghajr raguni u minhabba li ma nstabx bank alternattiv, is-socjeta
rikorrenti kellha thallas il-kontijiet tas-socjeta intimata. Jispjega i
sadanittant, is-soc¢jeta intimata kellha I-flus gewwa I-kontijiet bankarji
taghha. Jghid li kieku s-soc¢jeta rikorrenti m’ghamlitx dan iz-zewg
kumpaniji kienu jsofru telf u dan minhabba I-formazzjoni tal-patent
OTICURANT.

Jispjega li I-kumpanija ta’ konsultazzjoni Skeppsbron skatt, li tifforma parti
minn Avanzia, ghamlet ix-xoghol kollu li kien nec¢essarju fil-konfront taz-
zewd kumpanija sabiex ikun jista’ jitnieda I-process tal-istral¢ voluntarju.

Jghid li Pegion kienet fuq is-suq mill-2019 sat-28 ta’ Frar 2021 meta
ittiehdet id-decizjoni li tigi xolta u stral¢jata voluntarjament ghax ma kienx
hemm mod kif tibqa topera fi¢-cirkostanzi. Jispjega li gabel ma ttiehdet id-
decizjoni, is-so¢jeta rikorrenti kienet ghaddiet lis-socjeta intimata
rendikont dettaljat ghall-ammont ta’ SEK 690,000 li s-socjeta intimata
kellha taghti lis-socjeta rikorrenti.
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Jispjega li Mr Anthony Valvi kien appuntat stralc¢jarju fit-28 ta’ Frar 2021 u
meta rrizenja fl-4 ta’ April 2022 fl-ittra tar-rizenja tieghu ddikjara |i r-
rendikont mibghut kien wara d-data tax-xoljiment, li mhuwiex minnu.

Jghid li s-socjeta intimata ssottomettiet |-kontijiet annwali tas-sena 2020
imma |-ex direttur Walter Cutjara ma tax kopja lill-azzjonisti fix-xahrejn li
wasslu ghax-xoljiment voluntarju u dana stante li gies ir-rendikont tas-
socjeta rikorrenti bhala llegali. Jispjega li skont komunikazzjoni mal-istess
direttur, dan ser jghaddi kopja tal-kontijiet lill-azzjonisti la darba jinhatar
stral¢jarju gdid.

Jispjega li ghamel diversi attenti li fihom spjega lis-Sur Cutajar li s-socjeta
rikorrenti jkollha telf kbir jekk kemm-il darba tibga’ ma tithallasx ghall-
ispejjez li ghamlet ghas-socjeta intimata u baqga’ jinsisti li jekk s-socjeta
rikorrenti kienet ser tibga tippersisti kien ser jitlaq |-istral¢jarju. Jispjega li
ghamel diversi tentattivi li jikkuntattja lill-istral¢jarju izda kienu inutli.

Jghid li wara t-28 ta’ Frar 2021 is-socjeta rikorrenti hallset aktar spejjez
ghas-socjeta intimata izda dawn ma gewx mitluba.

Jenfasizza li I-ebda azzjonist ma sofra danni materjali u meta s-socjeta
rikorrenti inbieghet |-azzjonisti kienu l-istess tas-socjeta intimata u r-
rendikont in kwistjoni jikkonsisti fintracompany adjustment of a loan.

[I-Qorti tinnota li x-xhud ipprezenta numru ta’ dokumenti in sostenn tax-
xhieda tieghu, liema dokumenti hadet konjizzjoni taghhom.

Ikkunsidrat ulterjorment:

Art. 292 tal-KAP 386 tal-Ligijiet ta’ Malta:

292.(1) L-istralcjarju jew xi membru jew xi kontributorju jew
kreditur jista’ jaghmel rikors lill-qorti biex tiddeciedi kull
kwistjoni i tinqala’ matul I-istral¢ tal-kumpanija, jew i
tezercita, dwar |-ezekuzzjoni ta’ sejhiet jew xi hag‘ohra, is-
setghat kollha li I-qorti tista’ tezercita jekk il-kumpanija kienet
qed tigi stralcjata mill-qorti jew uhud minnhom.

(2) L-istral¢jarju jista’ jaghmel rikors [ill-Qorti sabiex
tistabbilixxi z-zmien jew z-zminijiet li fihom il-kredituri
ghandhom jippruvaw id-djun jew il-pretensjonijiet taghhom
jew li jkunu eskluzi mill-benefic¢ju ta’ kull tqassim li jsir gabel
ma jkunu ppruvati dawk id-djun.
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(3) ll-qorti, jekk tkun sodisfatta li d-decizjoni tal-kwistjoni jew
l-ezercizzju mehtieg tas-setgha msemmi fis-subartikoli (1) u
(2) ikun gust u ta’ benefi¢cju, tista’ tilga’ r-rikors ghal kollox
jew fparti b’dawk il-pattijiet u I-kondizzjonijiet li jidhrilha xierqa
jew tista’ taghmel dak I-ordni I-iehor fuq ir-rikors kif jidhrilha li
jkun xieragq.

(4) Kopja ta’ kull ordni maghmul taht dan [-artikolu li jwaqga
fil-pro¢edimenti tal-istral¢ ghandu minnufih jintbaghat mir-
Registratur tal-Qrati lir-Registratur li ghandu jaghmel minuta
tal-ordni fir-registru dwar il-kumpanija.

[I-Qorti fliet ir-rekwiziti tal-artikolu ¢itat.

Issa, fl-ewwel lok, is-socjeta rikorrenti tibbaza t-talba taghha fuq il-
premessa li hija kreditrici tas-socCjeta intimata u ghalkemm taghti
spjegazzjoni ¢ara dwar |-ezistenza u I-ammont tal-kreditu, u ghalkemm is-
soc¢jeta intimata baqghet kontumaci fdawn il-pro¢eduri, mix-xhieda ta’
Claes Ingemar Thulin jemergi b’mod ¢ar li I-istess kreditu huwa wiehed
ikkontestat mis-socjeta intimata.

[I-Qorti tqis illi I-ligi taghna taghti dritt lil kreditur li jaghmel rikors bhal dan
f'¢irkostanzi simili ghal dawn odjerni u fid-dawl tal-provi mressqa, il-Qorti
tqis lis-socjeta rikorrenti bhala socjeta illi ghandha pretensjoni ta’ kreditu
fil-kkonfront tal-kumpanija intimata. Mhux necessarju, anke ghaliex il-ligi
ma’ tghidiex, illi I-kreditur msemmi jkun kanonizzat bhala tali biex iressaq
tali talba. 1l-Qorti, f'dan il-kuntest, taghmel referenza ghad-definizzjoni ta’
“kreditur” kif tinsab fil-Companies Act 2006 Ingliza, dejjem fil-kuntest tal-
provvedimenti dwar ix-xoljiment volontarju, meta tghid, fl-Artikolu 1011
taghha, illi “creditor includes contigent or prospective creditors”.

Huwa ghalhekk illi I-Qorti tqis illi s-soc¢jeta rikorrenti setghet tressaq |-
azzjoni odjerna.

Fit-tieni lok, il-Qorti tqgis illi dan I-Artikolu 292 tal-KAP 386 isib I-
applikazzjoni tieghu ghal “kull kwistjoni li tinqala’ matul [-istral¢ tal-
kumpanija”. 1l-Qorti tqis illi I-legislatur halla diskrezzjoni wiesgha mmens u
uza I-kliem “kull kwistjoni”. Tqgis ghalhekk illi r-rizenja ta’ likwidatur u n-
nuqggas ta’ likwidatur iehor appuntat sabiex jissostitwixxi lil ta’ gabel hija fil-
fatt kwistjoni illi tista’ tassew tingala’ fil-kors ta’ stral¢ volontarju u fejn il-
Qorti jkollha tintervjeni jekk hekk tigi mitluba taghmel kif fuq premess.
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[I-Qorti tqgis illi I-kwistjoni mhix biss ir-rizenja tal-likwidatur illi kienet
appuntat |-istess kumpanija meta din irrizolviet illi tmur fi stral¢, imma aktar
minn hekk, il-fatt illi jirrizulta illi minhabba dizgwid illi jidher li hemm bejn is-
socji u d-diretturi, ma kienx sostitwit I-istral¢jarju bil-konsegwenza illi llum
l-istral¢ jinsab stagnat.

[I-Ligi taghna tipprovdi x’ghandu jsir fsitwazzjonijiet meta likwidatur
jirrizenja, b’dak provdut fl-Artikolu 271 tal-KAP 386 tal-Ligijiet ta’ Malta. Il-
Professur Andrew Muscat (Principles of Maltese Company Law, 2nd Ed
pg 1266) jispjega hekk:

If a vacancy occurs in the office of the liquidator (by death,
resignation or removal) in the course of a members’ voluntary
winding up, the comapony should, by extraordinary resolution
fill the vacancy. Every member (as well as any contributory and,
if there is more than one liquidator, the continuing liquidator or
liguidators) has the right to convene a general meeting for this
purpose. In this manner, the law recognises that each member,
independentaly of the number of shares held in the company,
has a continuing interest to ensure that the company is properly
managed during the liquidations tage and that the dwinding up
process is conducted without undue delay. Notice of the
meeting is to be given within fourteen days of he occurrence of
the vacancy. The general meeting should be held in the manner
procided by the Act or by the memorandum and articles, or in
such manner as may be determined by the court on the
application of any member, contributiry or continuing liquidator
or liquidators. If for any reason a liquidator is not appointed as
aforesaid, or if a vacancy occurs in the office of a liquidator
appointed by court, any member, contributory or the continuing
liquidator or liquidators may, at any time thereatfter, apply to the
court for the appointment of a liquidator, and the appointment
will then be made by court.

Ma jirrizultax illi I-kumpanija intimata hadet il-passi sabiex tirrestitwixxi |-
likwidatur hi, anke jekk hekk kienet obbligata illi taghmel. Ulterjorment, mill-
atti jidher illi d-dizgwid li hemm bejn is-soc¢ji wassal biex il-financial
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statements ppreparati ma waslu gatt biex gew approvati. Kien ghalhekk illi
I-likwidatur kellu jirrizenja.

[I-Qorti ghalhekk sejra tilga’ t-talbiet tas-socjeta rikorrenti peress illi t-talba
tinkwadra fit-termini tal-Artikolu 292 tal-KAP 386 u I-Qorti jidhrilha illi huwa
xieraq illi tintervjeni hi sabiex il-process ta’ stralc tas-soc¢jeta Pigeon
Operations Limited (C-54638) ma jibgax mwahhal u jkun jista’ jigi
tterminat.

[I-Qorti tqis ukoll illi, tenut kont ta’ dak Ii jirrizulta mill-atti, mhux lanqas il-
mod kif kellha ssir in-notifika lis-socjeta intimata, jkun superfluwu u inutili,
hela ta’ hin u spejjez zejda, jekk tordna n-notifika ta’ din id-decizjoni lis-
soc¢jeta intimata sabiex taderixxi ruhha mal-provvedimenti tal-Artikolu 271
tal-KAP 286 tal-Ligijiet ta’ Malta, u sejra tghaddi, ghal finijiet purament
pratti¢i, sabiex tantar hi mill-ewwel likwidatur sabiex jitkompla I-pro¢ess ta’
stralc.

GHALDAQSTANT, fid-dawl tal-provvedimenti tal-KAP 386 hawn fuq Citati
u fid-dawl ta’ dak hawn fuq ikkunsidrat, il-Qorti tagta’ u tiddeciedi billi:

1. Tordna illi l-istral¢ tas-soc¢jeta Pigeon Operations Limited (C-54638)
jitkompla mir-Ricevitur Uffi¢jali a spejjez tal-istess soc¢jeta msemmija.

2. Tawtorizza lir-Ricevitur Uffi¢jali titlob lil-likwidatur precedenti Anthony
Valvo sabiex jikkonsenja I-inkartament kollu illi ghandu fil-pussess
tieghu.

3. Tordna lill-ufficjali tas-socjeta fi stral¢ sabiex jghaddu kwalsiasi
informazzjoni illi r-Ric¢evitur Uffi¢jali jkollha bzonn fil-kors tal-inkarigu
taghha.

4. Taghti |-poteri kollha lir-Ri¢evitur Uffi¢jali f'dan I-istral¢ kif moghtija bil-
ligi.

5. Tordna lis-socjeta rikorrenti sabiex tikkollabora mar-Ri¢evitur Uffi¢jal
bil-ghan illi l-istral¢ jinghalaq minghajr dewmien.

6. Tordna lir-Registratur tal-Qorti sabiex jibghat kopja ta’ din id-decizjoni
lir-Registratur tal-Kumpaniji fi hdan il-Malta Business Registry.
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Spejjez ta’ dawn il-proceduri jkunu a karigu tas-socjeta rikorrenti filwaqt illi
l-ispejjez tal-istral¢ ikunu a karigu tas-socjeta intimata.

Onor. lan Spiteri Bailey Amanda Cassar
Imhallef Deputat Registratur
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