Rik. Nru. 3/2020 I1SB

FIL-QORTI CIVILI

(SEZZJONI TAL-KUMMERC)

IMHALLEF

ONOR. IAN SPITERI BAILEY LL.M. LL.D.

lllum, it-Tnejn, 22 ta’ Jannar, 2024.

Kawza Nru. 3
Rik. Nru. 3/2020 ISB

Valletta Cruise Port P.L.C. (C 26469)

Vs

Plus Mitigate Security Limited (C 66950) u
b’digriet tal-25 ta’ Jannar 2021 I|-Avukat Noel
Bartolo u I-Prokuratur Legal Quentin Tanti gew
nominati bhala kuraturi deputati sabiex
jirrapprezentaw lis-soc¢jeta Plus Mitigate
Security Limited u b’nota tal-1 ta’ Lulju 2021, |-
Av. Ramon Bonett Sladden gie indikat bhala I-
Avukat li jmissu fit-turn sabiex jissostitwixxi lill-
Av. Noel Bartolo li gie elevat ghall-bank tal-
Gudikatura u b’digriet tas-16 ta’ Frar 2022, I-Av
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Ramon Bonett Sladden gie sostitwit bl-Av.
David Anthony Bonello

[I-Qorti,

Rat ir-rikors tas-socjeta Valletta Cruise Port P.L.C., intavolat fil-31 ta’
Jannar 2020, li permezz tieghu hija talbet lill-Qorti sabiex:

1. Lixxolji s-socjeta Plus Mitigate Security Limited (C66950)
a bazi tal-artikolu 214(2) (a) (i) u (i), taht dawk il-
provvedimenti kollha li I-Qorti jidhrilha xierag,;

2. Lil-ispejjez tal-istralc jithallsu mill-istess socjeta intimata.

U dan wara li ppremettiet:

llli s-socjeta Valletta Cruise Port P.L.C. hija kreditriCi
ezekuttiva tas-socjeta Plus Mitigate Security Limited fis-
somma ta’ €49,983.50, oltre I-imghaxijiet minn Lulju 2016 sal-
pagament effettiv u l-ispejjez gudizjarja, Kif jirrizulta minn
sentenza tal-Bord li Jirregola |-kera tas-6 ta’ Dicembru 2017,
fl-istess ismijiet (rikors guramentat numru 108/17) hawn
annessa bhala Dok. A.

i mis-somma msemmija fdin is-sentenza maa thallas
assolutament xejn.

i s-socjeta rikorrenti kienet ukoll ghamlet mandat ta’
sekwestru ezekuttiv kontra s-socjeta intimata — mandat
numru 1550/18, akkordat fl-1 ta’ Ottubru 2018 — kopja hawn
annessa bhala Dok. B, sabiex b’hekk jikkonkorri wkoll |-
element tal-artikolu 214(5)(a) u hemm presunzjoni li s-so¢jeta
intimata mhux fposizzjoni li thallas id-djun taghha.

llli huwa car |i l-istess soc¢jeta ghandha problemi finanzjarji
kbar u ma hijiex fposizzjoni li thallas id-djun taghha u lanqas
ma hemm prospett li dil-kumpanija tkun fposizzjoni li thallas
djunha u kwindi, Kif ser jigi ppruvat fis-smiegh ta’ dan ir-rikors,
din il-Qorti ghandha tkun soddisfatta wkoll ai termini tal-
artikolu 214 (5) (b) tal-Kap. 386. Fil-fatt is-socjeta intimata I-
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ahhar |li intavolat annual return kien fNovembru tas-sena
2015 u gatt ma ntavolat audited accounts.

J

llli ma fadal ebda skop ghalfejn din is-soc¢jeta ghandha tibga
hajja u fl-interess tas-socjeta kreditrici li din tigi xolta sabiex,
in vista tal-istat insolventi taghha, hija tippro¢edi kontra id-
diretturi tas-socjeta personalment ai termini tal-artikolu 315
jew 316 tal-Kap. 386.

llli barra minn hekk is-socjeta intimata ilha sa’ mit-12 ta’ Lulju
2016 — meta gie tterminat il-kuntratt ta’ lokazzjoni taghha — li
waqfet topera ghal kollox, u b’hekk jikkonkorri anke I-element
taht l-artikolu 214(2) (a) (i) sabiex din is-socjeta tigi xolta.

llli meta wiehed jikkunsidra dal-fatt, li din hija socjeta
abbandunata, kif ukoll id-djun kontingenti u prospettiv ma
hemm ebda prospett |i s-socjeta sejra tirkupra s-sitwazzjoni
finanzjarja taghha, u b’hekk allura ma fadal ebda raguni
lohika ghalfejn dis-socjeta m’ghandhiex tigi xolta.

Rat id-dokumenti li kienu pprezentati mar-rikors (fol 3 sa fol 14).

Rat id-digriet taghha (kif diversament preseduta) tat-13 ta’ Frar 2020
fejn ir-rikors kien appuntat ghas-smigh ghall-udjenza tas-17 ta’ Marzu
2020 fid-9:00am.

Rat id-digriet taghha (kif diversament preseduta) tal-25 ta’ Jannar
2021, u li permezz tieghu I-Qorti hatret bhala kuraturi deputati tas-
soc¢jeta intimata lill-Avukat Dr Noel Bartolo u lill-Prokuratur Legal
Quentin Tanti.

Rat ir-risposta ta’ Dr Noel Bartolo u |-P.L. Quentin Tanti li permezz
taghha ec¢cepew is-segwenti:

1. llli fdan I-istadju l-esponenti mhux edotti mill-fatti u
ghalhekk jirriservaw li jipprezentaw risposta ulterjuri meta
u jekk jirnexxielnom jikkomunikaw mal-intimat/i minnhom
rapprezentat/i u fdan ir-rigward minn issa jitolbu lir-
rikorrenti tipprovdilhom kull informazzjoni i jista ghandha
dwar kull mezz ta’ komunikazzjoni mal-intimat/i.
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2. llli s-socjeta attrici trid tipprova Ili giet segwita
skrupolozanebt il-procedura korretta ghal-hatra ta’
kuraturi deputati u li jezizstu tassew ir-rekwiziti ghall-istess

3. llli sta ghal attrici li tipprova I-kaz taghha sal-grad rikjest
mil-ligi u li jikkonkorru I-elementi minnha mistgarra ghal
kawzali citati.

4. i ghal finijiet w effetti kollha tal-Ligi fdan I-istadju I-
esponenti jeccepixxu li t-talbiet attrici huma nfondati fil-fatt
u fid-dritt u ghandhom jigu respinti.

5. Salvi, jekk ikun il-kaz, eccezzjonijiet ulterjuri.

Rat in-Nota tar-Registratur Qrati Civili u Tribunali intavolata fl-1 ta’
Lulju 2021 (fol 77) fejn gie indikat I-Avukat Dr Ramon Bonett Sladden
bhala l-avukat li jmissu t-turn ikun Kuratur Deputat wara li I-Av Noel
Bartolo gie elevat ghall-gudikatura.

Rat in-Nota tar-Registratur Qrati Civili u Tribunali intavolata fis-17 ta’
Frar 2022 (fol 86) fejn gie indikat I-Avukat Dr David Anthony Bonello
bhala l-avukat li jmissu t-turn ikun Kuratur Deputat wara li I-Av Ramon
Bonett Sladden kellu jirrifjuta I-inkarigu minhabba I-impjieg tieghu fl-
ufficéju tal-Avukat Generali.

Rat in-Nota tas-socjeta rikorrenti intavolata fit-3 ta’ Frar 2023 (fol 91)
li permezz taghha pprezentat affidavit ta’ Glen Hili, Head of Finance
tas-socjeta rikorrenti (fol 92).

Rat illi fl-udjenza tat-22 ta’ Mejju 2023, is-socjeta rikorrenti, tramite d-
difensur legali taghha Dr Kris Borg, iddikjarat li m’ghandhiex aktar
provi X'tipproduci.

Rat illi fl-udjenza tad-9 ta’ Ottubru 2023 wara li hadet nota tal-fatt |i
minkejja li I-Kuraturi Deputati kienu notifikati bin-nomina taghhom la
gatt dehru u lanqas ma pprezentaw atti, iddikjarat il-provi maghluga u
halliet il-kawza ghall-udjenza tal-lum ghad-decizjoni.

Rat |-atti |-ohra tal-kawza, inkluz mill-provi mressqga.
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Ikkunsidrat:

[lli jirrizulta illi dan huwa proc¢ediment li ttiehed mis-socjeta rikorrenti ai
termini tal-Artikoli 214(2)(a) tal-KAP 386 tal-Ligijiet ta’ Malta.

llli s-socjeta rikorrenti tikkontendi li hija kreditrici ezekuttiva tas-socjeta
Plus Mitigate Security Limited fis-somma ndikata minnha fir-rikors
promotur u dana permezz ta’ sentenza tal-Bord li Jirregola |-Kera fl-istess
ismijiet datata 6 ta’ Dicembru 2017.

Tikkonferma li ma sar |-ebda pagament. Tispjega li kienet ghamlet ukoll
mandat ta’ sekwestru ezekuttiv kontra s-socjeta intimata, bir-referenza
1550/18, liema mandat gie akkordat fl-1 ta’ Ottubru 2018 u b’hekk issostni
li hemm presunzjoni, ai termini tal-Artikolu 214(5)(a) tal-Kap 386 tal-Ligijiet
ta’ Malta, li I-kumpanija intimata mhux f'pozizzjoni li thallas id-djun taghha.

Tikkontendi li s-socjeta intimata ghandha problemi finanzjarji kbar u ma
hijiex f'posizzjoni li thallas id-djun taghha u langas ma hemm prospett |i
tkun fposizzjoni li thallas u dan ai termini tal-Artikolu 214(5)(b) tal-Kap
386. Issostni li I-ahhar darba li s-socjeta intimata ssottomettiet [-annual
return kien fNovembru tas-sena 2015 u qgatt ma ntavolat audited
accounts.

Issostni li ma hemm ebda raguni ghaliex il-kumpanija intimata
m’ghandhiex tigi xjolta u b’hekk is-soc¢jeta rikorrenti tkun tista’ tipprocedi
kontra d-diretturi tal-istess socjeta personalment ai termini tal-Artikolu 315
u 316 tal-Kap 386.

Oltre minn hekk, issostni li I-kumpanija intimata ilha mit-12 ta’ Lulju 2016
ma topera u dana stante li gie tterminat il-kuntratt ta’ lokazzjoni taghha u
ghalhekk jikkonkorru wkoll I-elementi tal-Artikolu 214(2)(a)(i) tal-Kap 386
sabiex l-istess socjeta tigi xolta.

[I-Qorti tosserva li in sostenn ta’ dak kontenut fir-rikors promotur, is-socjeta
rikorrenti pprezentat ghadd ta’ dokumenti li saret referenza ghalihom, u li
I-Qorti hadet konjizzjoni taghhom.

Fl-affidavit tieghu Glen Hili fil-fakolta tieghu ta’ Head of Finance tas-
socjeta rikorrenti, kariga li ilu jokkupa mill-1 ta’ Marzu 2016, jikkonferma li
s-soc¢jeta intimata kienet kriet ufficini minghand is-socjeta rikorrenti
permezz ta’ kuntratt datat 5 ta’ Novembru 2014, liema kuntratt gie terminat
fit-12 ta’ Lulju 2016 meta s-socjeta intimata kellha bilan¢ dovut ta’ disgha
u erbghin elf, disa’ mija u tlieta u tmenin Ewro u hamsin ¢entezmu
(€49,983.50).
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Jispjega li s-socjeta rikorrenti kienet intavolat pro¢eduri quddiem il-Bord li
Jirregola |-Kera sabiex tirkupra I-imsemmi ammont u permezz tas-
sentenza tas-6 ta’ Dicembru 2017 giet ikkonfermata kreditri¢i tal-istess
somma oltre l-imghaxijiet.

Jghid li in segwitu ghal dan is-socjeta rikorrenti intavolat mandat ta’
sekwestru ezekuttiv izda wara erba’ snin minn meta sar I-istess mandat
baqghet ma thallset I-ebda ammont jew bilanc¢.

Jispjega li kien hemm diversi weghdiet minn Hubert Moineau li kien ser
isir il-hlas izda dan qatt ma sar u b’hekk l-ammont dovut fil-prezent
jammonta ghal tlieta u sebghin elf, seba’ mija u thax-il Ewro u tmienja u
tmenin ¢entezmu (€73,712.88), liema ammont jikkonsisti fis-sorte flimkien
mal-imghaxijiet minn Lulju 2016 sa Frar 2023, kif ukoll l-ispejjez tal-
proceduri quddiem il-Bord li Jirregola |-Kera, liema somma ma tinkludix I-
ispejjez tal-mandat ta’ sekwestru u tal-pro¢eduri odjerni.

Jikkontendi li ghalhekk huwa ovvju li s-socjeta intimata mhiex f'pozizzjoni
li thallas id-djun taghha u meta ffirmat il-kuntratt tal-kera kienet taf li ma
kinitx f'gaghda li tonora I-obbligi taghha.

Ikkunsidrat ulterjorment:
L-Art. 218(1)(b) tal-KAP 386 tal-Ligijiet ta’ Malta

Din id-dispozizzjoni tipprovdi illi kreditur jista’ jressaq talba ghall-istral¢ ta’
kumpanija ai termini tal-Artiklu 214(2)(a)(ii):

218. (1) Talba lill-qorti (aktar il quddiem imsejha "rikors ghal stralc")
ghal —

(a) stral¢ ta’ kumpannija mill-gorti skont I-artikolu 214(1)(a);

(b) xoljiment u stral¢ ta’ kumpannija mill-qorti skont [-artikolu
214(2)(a); jew

(¢) xoljiment u stral¢ ta’ kumpannija skont |-artikolu 214(2)(b),
ghandha ssir b’rikors li jista’ jsir jew mill-kumpannija wara decizjoni
tal-laggha generali jew mill-bord tad-diretturi taghha jew minn xi

detentur ta’ obbligazzjoni, kreditur jew kredituri, jew minn Xi
kontributorju jew kontributorji:
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Izda rikors skont il-paragrafi (b) jew (C) jista’ wkoll isir minn Xi
azzjonist jew direttur tal-kumpannija
Ma jirrizulta ebda dubju fmohh din il-Qorti illi s-socjeta rikorrenti hija
kreditrici tas-socjeta intimata b’decizjoni illi ghaddiet in gudikat, u li
taghmilha kreditrici fammont cert, likwidu u dovut.

L-azzjoni tas-socjeta rikorrenti hija bbazata fuq I-Art. 214(2)(a) tal-KAP
386 tal-Ligijiet ta’ Malta.

Din il-Qorti ser timxi bl-istess kronologija li biha pprezentat il-kaz is-socjeta
rikorrenti u Cioe ser tibda billi tikkonsidra I-Artiklu 214(2)(a)(ii) tal-Kap 386,
li jipprovdi hekk:

kumpannija ghandha tkun xolta bil-qorti fil-kazijiet li gejjin —
Il-kumpannija ma tkunx tista’ thallas id-djun taghha;
Dan I-artikolu jrid jitgies flimkien mal-Artikolu 214(5)(a) li jghid hekk:
Ghall-finijiet tas-subartikolu (2)(a)(ii), kumpannija titqgies li ma tkunx tista’

thallas id-djun taghha:

(a) jekk id-dejn dovut mill-kumpanija jkun baqa’ ma thallasx ghal
kollox jew fparti wara erbgha u ghoxrin gimgha mill-ezekuzzjoni ta’
titolu ezekuttiv kontra |-kumpanija b’xi wiehed mill-atti ezekuttivi
msemmijin  fl-artikolu 273 tal-Kodici ta’ Organizzazzjoni
uProcedura Civili; jew
[I-Qrati taghna gja kellhom opportunita jesprimu ruhhom dwar dan.
Inghad:

Dwar din id-disposizzjoni, tajjeb jinghad illi titkellem dwar I-
ezekuzzjoni ta” atti ezekuttivi.

Ghalhekk kumpannija ma tistax titgies illi mhijiex f'gaghda li
thallas id-djun taghha abbazi ta” mandat kawtelatorju, anke
jekk dak il-mandat ikun gie ezegwit kontra d-debitur.

ll-fattur rilevanti sabiex jiskattaw l-erbgha u ghoxrin (24)
gimgha huwa I-ezekuzzjoni tal-Mandat.
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Fil-kaz ta mandat ta’ sekwestru, I-ezekuzzjoni tal-mandat
tiskatta bin-notifika tal-att lis-sekwestratarji minghajr il-htiega
tannotifika tad-debitur.

B 'mod aktar strett, fil-ligi taghna dak previst mill-Art 214(5)(a)
jixbah il-koncett ta” cash flow insolvency fil-ligi Ingliza.

Fil-kaz ta” cash flow insolvency din il-gorti tghid illi filwaqt illi
filligi taghna huwa specifikat bil-preciz x'm ghandhiex
taghmel kumpannija debitrici sabiex ma tkunx megjusa li ma
tistax thallas iddjun taghha, fil-ligi Ingliza il-kriterju huwa aktar
generiku ghax ikun hemm dik it-tip ta” insolvenza if it is unable
to pay its debts as they fall due.

Fil-Boyle & Birds Company Law (op. cit.) ikompli jinghad :—

“Failure to pay a debt which is due and not disputed amounts
to evidence of cash flow insolvency. Thus a company which
has a policy of late payment of bills could find itself the subject
of a petition for a winding-up order or administration order.
Such a petition will not be struck out at an early stage as a
form of improper pressure and an abuse of the process of the
court, because, as Staughton LJ explained in Taylor's
Industrial Flooring (1990. BBC 44 at 51) creditors, not late
payers, are more worthy of insolvency law's protection :

‘Many people today seem to think that they are lawfully
entited to delay paying their debts when they fall due or
beyond the agreed period of credit, if there is one ... This can
cause great hardship to honest traders, particularly those
engaged in small businesses recently started. Anything which
the law can do to discourage such behaviour in my view
should be done.”

Fil-pag 17 tal-ktieb Insolvency Law — Corporate and Personal
ta’Andrew Keay u Peter Walton (ippubblikat minn Pearson
Longman — 2003) jinghad hekk dwar cash flow insolvency kif
mifhuma fil-kuntest tal-Insolvency Act 1986 —

“The court, in examining whether a company is suffering cash
flow insolvency, will consider whether the company is actually
paying its debtors. Courts must take into account what current
revenue the company has as well as what the company can
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procure by realising assets within a relatively short time ... A
company can rely upon money which might be obtained from
the sale of assets or upon money which might be obtained on
the strength of its assets ... It is possible that sometimes a
debtor might be able to establish solvency by demostrating
that funds can be obtained through an unsecured loan. In
considering whether a person or a company is insolvent, the
debtor's whole financial position must be studied ... and a
temporary lack of liquidity does not necessarily mean that the
company is insolvent ... At one time courts were rather strict
on what they required to be established before they were
willing to deem a person or a company insolvent, but in more
recent times they have become more liberal as far as
creditors are concerned and have held that a debtor is
insolvent if a creditor is able to prove that he or she has not
paid an undisputed debt after a demand has been made ...
and this is the case even if there is other evidence which
suggests that the value of the assets outweighs liabilities ...
Whether a company is cash flow insolvent is principally a
question of fact and one which may be established in any
number of ways, such as the existence of a large number of
outstanding debts and unsatisfied judgments ... or there is
lack of assets on which execution can be levied ... It has been
said that a debtor is not regarded as solvent just because if
sufficient time were granted the debts could be paid off ...

Applikati dan |-insenjament ghall-vertenza odjerna, jirrizulta li -Mandat ta’
Sekwestru bir-referenza 1550/18 fl-ismijiet Valletta Cruise Port p.l.c. vs
Plus Mitigate Security Ltd et, (kopja ta’ liema jinsab a fol 8 et seq tal-
process), gie debitament notifikat lis-sekwestrarji kollha fit-2 ta’ Ottubru
2018 u b’hekk huwa certament ezegwit u ghaddew iktar minn erbgha u
ghoxrin (24) gimgha mill-imsemmija ezekuzzjoni.

Fuq rizultanzi bhal dawn, u tenut kont tad-dottrina u gurisprudenza citata
aktar ‘il fug mis-sentenza kkwotata, il-Qorti thoss li ghandha provi
sodisfacenti u sal-grad rikjest mil-ligi ta’ dak li huwa rikjest bl-Art 214(5)(a).

1 Kenneth Xuereb vs Weber Construction Limited et dec¢iza mill-Qorti tal-Kummer¢ fit-18 ta’ Marzu
2021
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Accertat ghalhekk illi jirrizultaw ippruvati r-rekwiziti tal-Art
214(2)(a)(ii) u tal-Art 214(5)(a), il-Qorti ma ssibx diffikulta tuza u
tezercita d-diskrezzjoni taghha u tordna x-xoljiment u l-istral¢ tal-
kumpannija intimata Plus Mitigate Security Limited a bazi ta’ dan.

In vista tas-suespost, u la darba jezistu I-elementi rikjesti mil-ligi
sabiex din il-Qorti tordna x-xoljiment u l-istral¢ tal-kumpanija
intimata taht I-Artikolu 214(2)(a)(ii) flimkien mal-Artikolu 214(5)(a),
din il-Qorti mhix serja tezamina jekk jezistux r-rekwiziti tal-Artikoli
214(5)(b) u 214(2)(a@)(i).

GHALDAQSTANT, il-Qorti, fid-dawl tal-provvedimenti tal-KAP 386 hawn
fuq citati, jidhrilha illi gew sodisfatti |-voti tal-ligi sabiex tkun tista’ tghaddi
biex takkolja it-talbiet tar-rikorrenti u tenut kont tal-assjem ta’ fatti u
cirkostanzi li jirrizultalha I-Qorti, din il-Qorti geghda:

1. Tilqa’ I-ewwel talba u tordna x-xoljiment u l-istral¢ tas-so¢jeta intimata
Plus Mitigate Security Limited (C 66950) u dan a bazi tal-Artikoli
214(2)(a)(ii) u l-artikolu 214(5)(a) tal-Kap 386 tal-Ligijiet ta’ Malta u dana
b’effett mil-31 ta’ Jannar 2020 ai termini tal-Artikolu 223(1) tal-KAP 386
tal-Ligijiet ta’ Malta;

2. Tinnomina u tahtar stral€jarju tas-soc¢jeta Plus Mitigate Security
Limited (C 66950) lir-Ri¢evitur Uffi¢jali u taghti lill-istral¢jarju s-setghat
u d-dmirijiet kollha li huma previsti fil-Kap 386 tal-Ligijiet ta’ Malta,
fosthom illi:

a) Wara li jikseb dikjarazzjoni dwar il-gaghda tal-kumpanija de quo, ai
termini tal-Artiklu 226 tal-KAP 386 tal-Ligijiet ta’ Malta, jaghmel rapport
lill-Qorti ai termini tal-Artiklu 227 tal-istess KAP 386,

b) Jaghmel il-verifiki kollha ne¢essarji u opportuni dwar l-assi u d-djun
tal-kumpanija de quo u jekk ikun il-kaz, jirraporta dwar il-gradwazzjoni
tad-djun.

c) Jiehu tanht il-kustodja u I-kontroll tieghu kwalsiasi assi illi talvolta |-

kumpanija Plus Mitigate Security Limited (C 66950) jista’ ghandha, u
dan ai termini tal-Artiklu 237 tal-KAP 386 tal-Ligijiet ta’ Malta.
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d) Jaghmel u jiddefendi kwalsiasi azzjoni jew proc¢eduri legali fl-isem u
l-interess tal-kumpanija de quo.

e) Jirrelata dwar il-mizuri mentiega ghall-harsien ta’ kwalsiasi assi li I-
kumpanija jista’ ghandha,

3. Tordna lill-istral¢jarju sabiex jipprezenta rapport tal-hidma tieghu sa
gabel |-udjenza li jmiss.

4. Tordna Ii Il-ispejjez u drittijiet kollha naxxenti minn dan il-
pro¢ediment, inkluzi I-ispejjez kollha tal-istral¢ komprizi |-ispejjez u d-
drittijiet tal-istral¢jarju, ghandhom jithallsu mis-socjeta intimata.

Finalment, il-Qorti qed tordna illi minghajr dewmien ir-Registratur
tal-Qrati jghaddi kopja legali ta’ din id-dec¢izjoni lir-Ri¢evitur Uffi¢jali
u lir-Registratur tal-Kumpaniji.

[I-Qorti ma tistax thalli inosservat id-dikjarazzjoni maghmula mis-socjeta
rikorrenti fir-rikors promotur taghha, meta galet :

llli ma fadal ebda skop ghalfejn din is-socjeta ghandha tibga’
hajja u fl-interess tas-socjeta kreditrici li din tigi xolta sabiex,
in vista tal-istat insolventi taghha, hija tippro¢edi kontra id-
diretturi tas-socjeta personalment ai termini tal-artikolu 315
jew 316 tal-Kap. 386.

[I-Qorti tqis illi din id-dikjarazzjoni saret peress illi bil-ligi nostrana, huwa
biss meta kumpanija tkun xjolta illi jkunu jistghu jittiehdu proceduri ali
termini tal-Artikoli 315 u 316 tal-KAP 386 tal-Ligijiet ta’ Malta.

Dan ifisser illi huwa biss meta kumpanija tkun tpoggiet fi stral¢ illi jistghu
jittiehdu proc¢eduri minn stral¢jarju, jew kreditur jew kontributorju tal-
kumpanija:

ghaliex ikun jidher li xi negozju tal-kumpanija jkun tmexxa bil-hsieb ta’ frodi
ta’ kredituri tal-kumpanija jew ta’ kredituri ta’ xi persuna ohra jew bil-ghan
ta’ frodi, (kummer¢ bi frodi) jew,
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ghaliex jkun jidher li persuna li kienet direttur tal-kumpanija kienet taf, jew
kellha tkun taf gabel ix-xoljiment tal-kumpanija, li ma kienx hemm prospett
xieraq li I-kumpanija setghet tevita x-xoljiment minhabba I-insolvenza
taghha (kummer¢ hazin).

[I-Qorti tqis illi dawn I-odjerni proceduri gew inizjalati fJannar tas-sena
2020 u huwa biss illum, erba’ snin wara, illi ged tinghata |-ordni ta’ stralc.
Minn qari tal-atti jirrizulta illi dan id-dewmien kien dovut partikolarment
ghal diversi akkaduti amministrattivi u ¢ertament illi ma jistax jintefa’ tort
fuq xi hadd. Izda jibqa’ |-fatt illi s-soc¢jeta rikorrenti, li mill-bidu nett iddikjarat
illi xtaget illi tinizjala pro¢eduri ai termini tal-Artikoli 315 u 316 tal-Kap 386
tal-Ligijiet ta’ Malta, b’hekk tilfet erba’ snin shah milli tibda’ I-proceduri.
Erba’ snin illi jistghu jkunu ta’ detriment ghaliha. Erba’ snin illi jistghu anke
jitgiesu bhala gustizzja nnegata (justice delayed).

[I-Qorti ghalhekk thoss illi ghandu jigi kkunsidrat illi I-legislatur jirrevedi din
il-pozizzjoni sabiex isir possibbli illi allegazzjoni serja, anzi serjissima, ta’
kummerc¢ hazin jew kummerc¢ bi frodi tigi ndagata u mistharrga minghajr
dewmien, anzi kemm jista’ jkun malajr, sabiex hadd, la kreditur u langas
soc¢ji ma jkunu pregudikati, u fl-istess waqgt, hadd ma jiehu vantagg minn
tali sitwazzjoni.

Huwa ghalhekk fid-dawl tal-premess illi din il-Qorti ged tibghat kopja ta’
din is-sentenza lill-lspeaker tal-Kamra tad-Deputati, lill-Ministru
responsabbli mit-thaddim tal-KAP 386 tal-Ligijiet ta’ Malta, lill-Malta
Law Commission u lill-Ministru ghall-Gustizzja sabiex jittiehed nota ta’
dan li ged jinghad u jkunu konsidrati emendi relattivi mil-legislatur.

Onor. lan Spiteri Bailey Amanda Cassar
Imhallef Deputat Registratur
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