Sentenza tal-15.12.2023
Sessjoni tal-Vitorja

Qorti tal-Magistrati (Malta)

RIK NRU 89/2016: MARK FORMOSA V. RODERICK AGIUS BHALA
EDITUR TAL-GAZZETTA “IL-MUMENT” U JOE MIKALLEF

(LIBELL - DANNI GHAL MALAFAMA - KAP. 248 ART. 28 - FAIR COMMENT - EXCEPTIO VERITATIS)

MAGISTRAT: DR. VICTOR G. AXIAK
15 ta’ Dicembru 2023

IL-QORT],

wara li rat ir-rikors ta’ Mark Formosa' (maghruf ukoll fdin is-sentenza bhala “ir-
rikorrent”) ipprezentat fid-29 ta’ April 2016 li permezz tieghu talab lil Roderick Agius
bhala editur tal-gazzetta “Il-Mument” u lil Joe Mikallef (dan tal-ahhar maghruf ukoll f'din
is-sentenza bhala “I-artikolist intimat” u flimkien maghrufa ukoll bhala “l-intimati”)
jghidu ‘1 ghaliex m’ghandhomx jigu kkundannati minn din il-Qorti li:

‘Prevja dikjarazzjoni illi I-kontenut tal-artikolu ppubblikat fil-gurnal “ll-Mument” tas-17 ta’
April 2016 intitolat “Anton Refalo jimpjega qarib iehor fil-Ministeru” (ara dokument anness
u mmarkat “Dok MF1”) u tal-artikolu ppubblikat fl-istess gurnal tal-24 ta’ April 2016 intitolat
“Urtati ghall-Loghba skandaluza tal-Ministru Anton Refalo” (ara dokument anness u
mmarkat “Dok. MFS2”), li taghhom il-konvenuti huma l-editur u I-awtur rispettivament,
jikkontjeni fatti foloz u malafamanti fil-konfront tal-attur u li ghandhom bhala skop li jtellfu
jew inaqqsu r-reputazzjoni tieghu, thallsu lill-attur dik is-somma li tigi likwidata mill-Qorti a
tenur tal-Artikolu 28 tal-Kap. 248 tal-Ligijiet ta’ Malta. Bl-ispejjez kontra I-konvenuti li minn
issa huma ngunti in subizzjoni.’

wara li rat ir-risposta tal-intimati’ pprezentata fit-13 ta’ Gunju 2016 li permezz taghha
rrispondew Kkif gej:

1 Fol. 1

2 Fol. 12
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‘Illi t-talbiet tal-attur huma nfondati fil-fatt u fid-dritt u ghandhom jigu mi¢huda bl-ispejjez
kontrih ghas-segwenti ragunijiet:-

1. Liin limite litis, u minghajr pregudizzju ghal dak eccepit in segwitu, ir-rikorrent ghandu
jindika b'mod aktar konkret I-allegati fatti foloz u malafamanti li dwarhom ged jillamenta u
jressaq |-pretensjoni odjerna tieghu, in-nuqqas ta' liema poggiet lill-intimati esponenti fi
pregudizzju in kwantu ghad-difiza u/jew l-e¢cezzjonijiet tieghu u l-intimati jirriservaw minn
issa li jressqu eccezzjonijiet ulterjuri skont u jekk mehtieg wara li jigu lilhom indikati I-
brani li minnhom ged jilmenta;

2. Li minghajr pregudizzju ghas-suespost, I-artikoli in kwistjoni mhumiex libelluzi u/jew
malafamanti fil-konfront tar-rikorrent izda jikkonsistu biss f'fatti verifikabbli u/jew
kummenti dwar kwistjonijiet fl-interess pubbliku li ghalhekk, jikkonsistu fair comment,
kritika accettabbli f'socjeta demokratika u ezercizzju tal-liberta tal-espressjoni santita,
inter alia, mill-Kostituzzjoni ta' Malta u I-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem;

3. Salv eccezzjonijiet ulterjuri’

wara li ratilli din il-kawza giet assenjata lil din il-Qorti kif presjeduta permezz tal-
assenjazzjoni maghmula ai termini tal-Artikolu 520(1)(a) tal-Kap. 9 tal-Ligijiet ta’ Malta
u tal-Artikolu 11(9) tal-Kap. 12 tal-Ligijiet ta’ Malta b’effett mill-10 ta’ Mejju 2019,

wara li semghet ix-xhieda u/jew fejn applikabbli qrat it-traskrizzjonijiet tax-xhieda li
nstemghu minn din il-Qorti diversement presjeduta,

wara li rat id-dokumenti kollha li gew esebiti fil-kors tal-kawza,
wara li semghet it-trattazzjoni finali maghmula ghan-nom

- tar-rikorrent, mill-Avukat Dr. Larry Formosa,
- tal-intimati, mill-Avukat Dr. Peter Fenech,

ged taghti din is-
Sentenza
Ligi applikabbli

1. Fl-14 ta’ Mejju 2018, cioe’ ftit aktar minn sentejn wara I-ftuh ta’ din il-kawza, dahal
fis-sehh permezz tal-Att XI tal-2018 il-Kap. 579 intitolat ‘1-Att dwar il-Midja u I-
Malafama’. Issa ghalkemm b’effett mill-14 ta’ Mejju 2018 gie mhassar ukoll ‘1-Att
dwar I-Istampa’ (Kap. 248 tal-Ligijiet ta’ Malta) madanakollu ai termini tal-Artikolu
25(2) tal-Kap. 579:

‘25(2). ... I-Att imhassar, kif fis-sehh qabel ma jigi mhassar permezz ta’ dan |-Att,
ghandu jkompli japplika fir-rigward ta’ kawzi pendenti fil-qorti fiz-zmien li jithassar’
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Ghaldagstant huwa evidenti illi huma d-dispozizzjonijiet tal-Kap. 248 tal-Ligijiet ta’
Malta (L-Att dwar l-Istampa) li japplikaw ghall-kawza odjerna. I1-Qorti hija konxja
illi dan ifisser fost affarijiet ohra illi l-intimati ghandhom inqas protezzjoni legali
milli kieku ghandha tapplika I-1igi 1-gdida u dan peress illi I-Att dwar il-Midja u I-
Malafama joffri difizi godda fosthom id-difiza tal-opinjoni onesta’ u jwessa difizi
ezistenti bhall-exceptio veritatis.

[1-Qorti trid timxi mal-ligi li tapplika ghall-fatti li ghandha quddiemha u huwa dak li
sejra taghmel f'din il-kawza. [1-Qorti hija konxja ukoll u konfortata bil-fatt illi din il-
kawza hija wahda minn numru zghir hafna ta’ kawzi pendenti li gew intavolati qabel
id-dhul fis-sehh tal-Kap. 579 u li ghadhom ged jistennew ezitu finali. Wara li jigu
disposti b’'mod definittiv tali sentenzi, il-Kap. 248 tal-Ligijiet ta’ Malta li ghal numru
kbar ta’ snin serva l-iskop tieghu, ikun uffi¢jalment ikkonsenjat ghall-arkiviji tal-
istorja legali.

II-mertu tal-kawza

4,

[I-kawza tikkon¢erna zewg artikoli separati ppubblikati fil-gurnal “Il-Mument” fuq
zewgt Hdud konsekuttivi. F’dak ippubblikat fis-17 ta’ April 2016 bit-titlu “Anton
Refalo jimpjega garib iehor fil-Ministeru” I-artikolist intimat inter alia qal:

o illi fl-ahhar sena, il-Ministru Anton Refalo hatar garib tieghu, ¢ioe lir-
rikorrent Mark Formosa, fil-pozizzjoni ta’ Direttur ghall-Progetti u Zvilupp
gewwa l-Ministeru t'Ghawdex u dan sabiex jikkonsolida I-pozizzjoni tieghu,

e illi Mark Formosa huwa msemmi ghal kemm, wara I-Elezzjoni Generali (tal-
2013) meta kien jahdem fl-Isptar Generali t Ghawdex, kellu sehem fi
transfers vendikattivi ma’ haddiema ta’ simpatija mal-Partit Nazzjonalista,

Fl-artikolu ippubblikat fl-24 ta’ April 2016 bit-titlu “Urtati ghall-loghba skandaluza tal-
Ministru Anton Refalo” I-artikolist intimat inter alia qal:

e illil-hatra ta’ Mark Formosa kienet wahda ghal skop partiggjan bl-ghan
ewlieni jkun dak illi I-Ministru jkollu qarib li jaqdih f'kollox f'Direttorat
megqjus bhala l-aktar wiehed b’sahhtu fGhawdex (peress li jinkorpora fih id-
direzzjoni ta’ diversi entitajiet u dipartimenti governattivi). L-artikolista gal
illi I-Ministru beda jinqeda b’dan id-Direttorat u bil-hatra ta’ Mark Formosa
sabiex jakkomoda diversi kostitwenti tieghu u gab zewg ezempji ta’ dan:

o transfers ta’ haddiema Ghawdxin lejn il-Ministeru, li skond 1-
artikolista, zdiedu b’'mod fenominali minn meta inhatar ir-rikorrent
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minkejja li r-responsabiltajiet baqghu l-istess u x-xoghol ma zdiedx,
u

o l-kazta’ Victor Refalo, canvasser maghruf tal-Ministru li huwa 1-
proprjetarju ta’ gabbana fMarsalforn u li gie agevolat permezz ta’
ordni, mahruga wara li gie mahtur ir-rikorrent, sabiex triq li taghti
ghall-gabbana tieghu tinghalaq ghal karreggjata wahda bl-ohra ssir
bankina biex b’hekk Refalo ikolli spazju ghal aktar imwejjed

5. L-intimat Roderick Agius bhala l-Editur u l-intimat Joe Mikallef bhala l-artikolista
geghdin jiddefendu 1-posizzjoni taghhom billi jargumentaw illi I-fatti ppubblikati
huma sostanzjalment veri u jikkonsistu ukoll f'dak li huwa maghruf bhala fair
comment.

Provi

Dwar l-allegazzjoni li kellu sehem fi transfers vendikattivi

6. F1-20 ta’ Ottubru 2016 xehdet Christabelle Farrugia®, Manager Employee Services
fit-tagsima tar-Rizorsi Umani fl-Isptar Generali t Ghawdex, li spjegat illi hija ilha
tahdem I-Isptar minn Marzu 2013 fejn kienet bdiet bhala princ¢ipal fl-istess sezzjoni.
Ir-rikorrent kien jahdem bhala Senior Principal fuq il-general service grades kollha fl-
I[sptar. Dwar l-involviment o meno tieghu dwar transfers ta’ haddiema lejn jew barra
mill-Isptar ix-xhud qgalet hekk:

“Bazikament ma kellux involvement fi transfers ghax it-transfers mhux fi grad ta’ senior principal
Jinhargu pero’ fi grad oghla. Min kien jawtorizza t-transfers dak iz-zmien kien hemm tnejn, kien
hemm is-COO u s-CEQ.”

Robert Mallia kien is-COO u Dr. Nadine Delicata kienet is-CEO u kienu dawn iz-Zzewg
individwi li responsabbli ghall-awtorizzazzjoni ta’ trasferimenti ta’ haddiema. Skond
ix-xhud ix-xoghol tar-rikorrent kien jikkon¢erna r-rosters tal-impjegati u 1-PMPs
(performance managament processes) taghhom izda mhux it-trasferimenti. Ir-
rikorrent waqaf jahdem l-Isptar Generali fApril 2015.

7. Fl-istess gurnata xehed ukoll Austin Masini®, li kien principal fit-tagsima tar-Rizorsi
Umani fl-Isptar Generali t Ghawdex gabel ma rtira fl-2014. Ikkonferma li huwa kien
jahdem fl-istess sezzjoni mar-rikorrent li kien jokkupa I-kariga ta’ Senior Principal.

3 Fol. 25-28
4 Fol. 29-32
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Dwar l-involviment li seta’ kellu r-rikorrent fi trasferimenti tal-impjegati, x-xhud qal
hekk:

“Dika ma kinetx tagta’ that - ...ir-rwol tieghu ma kienx hekk jigifieri. Ahna qatt ma kellna rwol li
naghtu transfers u hekk. Ahna ix-xoghol taghna kien jinvolvi per ezempju promotions,
progressions, sick leave, vocation leaves, family friendly measures, rosters, u hekk jigifieri.
Lanqas jigifieri meta jigi xi hadd japplika ghal dawn il-family friendly measures u hekk! Ahna
konna nirrakkomandaw biss i hu inline, imma mbaghad l-approvals kienu jaghtuhomna jew is-
CEO, imbaghad kien sar CEO, jew inkella qabel id-diretturi jew hekk mill-Ministru”

Id-decizjonijiet dwar trasferimenti ta’ haddiema kienet tehodhom is-CEO Dr. Nadine
Delicata.

8. Fl-affidavit tieghu pprezentat fit-12 ta’ Dicembru 2016° ir-rikorrent Mark Formosa
sostna illi meta kien jahdem fl-Isptar Generali t Ghawdex ma kellux sehem jew
x’jagsam ma transfers, wisq anqas ma transfers vendikattivi. Fix-xhieda tieghu
moghtija viva-voce fis-seduta tat-23 ta’ April 2018° huwa gal illi meta kien jahdem fl-
Isptar Generali t' Ghawdex, talbiet sabiex jigu ttrasferiti I-impjegati kienu jigu
kkunsidrati u approvati biss mid-Direttur, u sussegwentement meta lahqet ic-CEO,
mill-istess CEO. Huwa lanqgas biss kien ikollu x’jagsam ma’ dawn it-tip ta’ talbiet,
lanqas sabiex jghaddihom lis-superjuri tieghu:

“Jien transfers I-unika darba li... mhux darba... li transfers Ii kont inkun naf bihom kienu dawk li
Jigu jitolbu I-haddiema. Qatt ma tajt transfers. Jien hemmhekk igifieri dak zball totali. Ghax
transfers jien ma kellix il-jedd u ma kellix is-setgha Ii naghti. Jien kelli s-sections tahti, is-
sections kont nara li jahdmu u t-transfers id-direttur jew CEO kienu jaghtuhom biss... transfers
kienu jsiru dejjem u ghadhom isiru, ghax in-nies dejjem jitolbu li jmorru x‘imkien iehor, ghal
ragunijiet taghhom. Kienu u ghadhom isiru nimmagina. Imma jien qatt ma kelli xX’nagsam, qatt
ma kont napprova meta kont l-isptar.”

9. Fis-27 ta’ Jannar 2020 xehdet Dr. Nadine Delicata’ li minn Mejju 2013 sa’ Frar
2018 kienet tahdem bhala Kap Ezekuttiv fl-Isptar Generali t Ghawdex. Mistogsija
taghti n-numru ta’ nies li kienu gew ittrasferiti ‘1 barra mill-Isptar hija qalet illi fl-
2013 kienu dahlu disgha u tletin (39) u hargu sitta (6)°, f1-2014 kienu dahlu tmienja
u hamsin (58) u hargu tlieta (3), fI-2015 kienu dahlu tmienja u tletin (38) u hargu

5 Fol 35-44
6 Fol 103-127
7 Fol 158A-158G

8 Ix-xhud originalment kienet qalet li kienu dahlu tletin (30) u hargu sitta (6) izda fis-seduta tal-4 ta’ Ottubru 2021 irrivediet dawn il-figuri.
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hamsa (5) u fl-2016 kienu dahlu sbatax (17) u hargu disgha (9). Mitluba tispjega min
kien ha d-decizjoni dwar it-trasferimenti hija wiegbet kif gej:

“ll-process tat- transfer jigi determinat minn procedura tal-Ministeru tas- Sahha. L- isptar
generali ta’ Ghawdex f dawk iz- zminijiet li semmejt inti kien jaqa’ taht il- Ministeru tas- Sahha u
sa fejn naf jien ghadha I- istess procedura llum fejn I- individwu Ii jkun irid jigi trasferit jimla’
formola fejn fil- formola jindika apparti d-dettalji personali tieghu jindika t- transfer fejn jixtieq
imur. Fil- fatt ghandu anke I- option tat- tieni preferenza i jista’ jkun dipartiment Ii jkun intern jew
inkella fl- istess ministeru jew f ministeru iehor, jiffirma I- individwu koncernat. L- applikazzjoni
tintbaghat lill-first level supervisor u jkun hemm wara ghall- firma tal- first level supervisor. Dan
jirrakomanda t- transfer ghandix issir jew le u jekk hemmx bzonn replacement jew le. Hemm
post ukoll fejn timtela; gustifikazzjoni ghalfejn it- transfer ma jigix rakkomandat. Jigifieri jista’
Jkun li jkun hemm sitwazzjonijiet fejn it- transfer ma jkunx rakkomandat. Part C imbaghad taga’
ghand il- Kap tad- Dipartiment jew tas- sezzjoni, jigifieri t- tieni level supervisor jew il- kap tal-
isptar. Again, fejn wiehed jista’ japprova t- transfer jew jirrakkomanda t- transfer u jrid
Jiddentifika jekk hemmx bzonn replacement. Ukoll hemm post fejn timtela’ |- gustifikazzjoni
ghalfejn ma jigix approvat it- transfer. Din tintbaghat into the HR office Ii ovvjament imbaghad
irid jaghmel AA on jew internament jew mal-Ministeru tas- Sahha stess jew ma’ Ministeru iehor
biex jaraw one jekk hemmx post fejn irid imur I- individwu, two jekk hemmx bzonn ta’
replacement. Hafna drabi t- transfers ma jiccaqalqux malajr ghax ma jkunx hemm replacement.
Dak in a nutshell is the process”

Qalet illi l-maggor parti tac-¢aqliq kien ‘l gewwa l-Isptar u kien jinvolvi n-nurses
peress illi ma kienx hemm numru adegwat taghhom. L-identifikazzjoni tal-vacancies
issir fHR Plan li jkun ihares lejn is-snin sussegwenti u li jigi updated kull sena.
Tenniet illi jezistu HR Plans fil-Ministeru tas-Sahha ghas-snin 2013 sa 2016 pero’
hija ma kellix kopja taghhom u lanqas irnexxielha takkwista kopja taghhom mill-
Isptar Generali t Ghawdex. Dwar ir-rikorrent hija qalet li dan dahal jahdem l-Isptar
bhala parti mill-istruttura tat-tmexxija wara Mejju 2013, ¢ioe ftit wara li kienet
dahlet hi. Filwagqt li hija kienet dahlet on a position of trust b’appuntament dirett
mill-Ministru tas-Sahha, ma kienetx certa pero qalet li safejn taf hi huwa kien talab
trasferiment sabiex jidhol jahdem fl-Isptar.

10. Fl-4 ta’ Ottubru 2021 regghet xehdet Dr. Nadine Delicata’ li fost affarijiet ohra
kkonfermat illi hija ma kelliex fil-pussess taghha 1-HR Plans li ghamlet riferenza
ghalihom fis-seduta ta’ qabel. Qalet illi l-persuna li kienet tiehu hsieb dawn 1-HR
Plans kienet ¢ertu Christabelle Farrugia li perd din ma kienetx ghada tahdem I-

9 Fol 172A-172F
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isptar. Inoltre I-HR Plans in kwistjoni ma kienux instabu fid-dokumenti li kienet
halliet wara t-tluq taghha mill-impjieg.

Fit-13 ta’ Gunju 2021 xehdet Gwendoline Gatt' in rapprezentanza tal-Ministeru
ghas-Sahha, li tokkupa l-kariga ta’ Assistent Direttur fit-tagsima tar-Rizorsi Umani, li
galet illi bejn 1-2013 u 1-2016 il-Ministeru tas-Sahha ma kienx jipproduci HR Plans u
filfatt beda jaghmel hekk minn wara 1-2016. Meta ¢¢ekkjat mal-Uffic¢ju tal-Prim
Ministru rrizultalha illi ghall-perjodu 2013-2016 kienu jigu sottomessi biss ad-hoc

requests. Mitluba tfisser x’ikunu hija galet hekk:

“Ad hoc requests huma jekk per ezempju ghandna bzonn tabib jew ghandha bzonn nurse jiktbu
I-HR u jghidu Ii ghandhom bzonn dak it-tabib ghal dak I-ispecjalita”

Spjegat illi fir-rigward tac¢-¢aqliq ta’ impjegati lejn u ‘1 barra mill-Isptar Generali
t'Ghawdex ghas-snin 2013-2016, meta kien ikun hemm nies li jitilqu jew meta kien
ikollhom bZonn ta’ nies godda s-sezzjoni ta’ Rizorsi Umani kienet taghmel rikjesta
f'dan is-sens. Pero’ ma kelliex fil-pussess taghha r-rikjesti li setghu saru f'dan is-sens
ghas-snin in kwistjoni.

L-istess xhud imbaghad ipprezentat affidavit fid-29 ta’ Awwissu 2022" fejn galet illi
wara li kienet daret id-dokumentazzjoni kollha dwar i¢-c¢aqliq ta’ impjegati ‘1 barra
mill-Isptar Generali t Ghawdex fis-snin 2013-2016 hija ma sabet I-ebda ad-hoc
request maghmul mill-Isptar. Meta l-uffi¢¢ju taghha ¢¢ekkja mal-P&SD dwar jekk
kienx hemm talbiet ta’ din ix-xorta huma kkonfermawlha illi ma kienx hemm.

Dwar l-allegazzjoni li huwa kien gie mahtur fil-kariga ta’ Direttur ghall-Progetti u Zvilupp
gewwa I-Ministeru t'Ghawdex ghal skop partiggjan u sabiex jaqdi lill-Ministru sabiex jigu
akkomodati diversi kostitwenti tieghu

13. Dwar din l-allegazzjoni, r-rikorrent Mark Formosa stqarr fl-affidavit tieghu

pprezentat fit-12 ta’ Dicembru 2016" illi gabel xejn il-Ministru Anton Refalo ma
kellu x’jagsam xejn mal-hatra tieghu gewwa l-Ministeru t'Ghawdex bhala d-Direttur
ghall-Progetti u Zvilupp u li huwa kien gie mahtur f'dik il-kariga wara li kien attenda
bord tal-ghazla li fuqu kien hemm is-Segretarju Principali Permanenti u tlett
membri ohra. [l-hatra saret mis-Segretarju Princ¢ipali Permanenti ghall-perjodu 1
April 2015 sal-31 ta’ Marzu 2018 u gie mgharraf biha fit-23 ta’ Dicembru 2014."
Huwa jghid li nhatar fuq mertu tieghu, li kellu 1-kwalifi¢i necessarji ghal din il-

10 Fol 183A-183C

11 Fol 184-185

12 Fol 35-44

13 Fol 38
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pozizzjoni' billi kien gradwat fil-Bachelor of Commerce u ghandu ukoll Masters in
Business Administration apparti l-fatt illi huwa ghandu esperjenza ta’ Management
peress li fil-karriera tieghu dejjem okkupa karigi li jgorru certu responsabilta.

Ir-rikorrent qal ukoll illi dwar 1-allegazzjoni tal-artikolista intimata illi kien inqala
dizgwid kbir bejn ¢ertu Lorry Apap u I-Ministru Refalo minhabba I-hatra tieghu u li
minhabba fhekk kienet inholqot vakanza ghall-post ta’ Direttur Generali fuq il-
Progetti u I-1zvilupp li kienet mahsuba ghalih, huwa nnega dan kollu u in sostenn
ipprezenta email mibghuta mill-Uffi¢¢ju tal-Prim Ministru datata 18 ta’ Mejju 2016 li

turi li dan il-post baga’ vakanti u ma kienx imtela’ minnu’.

Dwar l-allegazzjoni li huwa kien gie mahtur fil-kariga sabiex jaqdi lill-Ministru u
jakkommoda diversi kostitwenti tieghu billi jsiru xogholijiet minn fondi pubblici fil-
privat (b’haddiema u materjal tal-Gvern) huwa stqarr illi dan ma kien minnu xejn, li
x-xogholijiet awtorizzati mid-Direttorat dejjem kienu fproprjeta pubblika u li d-
Direttorat jahdem u jaqdi lil kull min ikollu talba legittima ghal xogholijiet li jkunu
taht ir-responsabilta tal-Gvern Centrali.

Fir-rigward tal-allegazzjoni ta’ improprjeta’ u ¢ioe illi kien strumentali sabiex
jagevola lil ¢certu Victor Refalo, propjetarju ta’ gabbana fMarsalforn, ghal skopijiet
politi¢i, billi nghatat ordni sabiex it-triq li taghti ghall-gabbana tinghalaq ghal
karreggjata wahda, bil-karreggjata l-ohra ssir bankina, huwa stqarr illi din id-
decizjoni kienet ittiehdet fl-2011 meta kien sar il-Masterplan ta’ Marsalforn u
ghalhekk ma kellu x’jagsam xejn mat-tfassil ta’ dan il-progett. Fix-xhieda tieghu
moghtija viva-voce fis-seduta tat-23 ta’ April 2018'° huwa qal illi wara I-elezzjoni
generali tal-2013 hadd qatt ma kien ghamillu pressjoni sabiex titkabbar il-bankina
in kwistjoni u li x-xogholijiet kollha saru skond il-Masterplan imsemmi.

Fil-kawza ttellghu xejn inqas minn hames xhieda sabiex jixhdu dwar il-progett ta’
Marsalforn fosthom il-Perit Mariella Xuereb u l-ex-Ministru Austin Gatt. II-Perit
Mariella Xuereb bhala rapprezentant tad-Direttorat tal-Progetti u Zviluppi fi hdan
il-Ministeru ghal Ghawdex xehdet fis-seduti tal-20 ta’ Ottubru 2016" u tas-6 ta’
Novembru 2017 apparti li pprezentat ukoll nota b’xi dokumenti fit-22 ta’
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16 Fo

1
1
1

37

103-127

17 Fol 21-24

18 Fol 67-80
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Dicembru 2017". Hija xehdet illi hija ilha fil-Ministeru mill-2007 u li I-progett tal-
Waterfront ta’ Marsalforn kien inbeda fit-2009 meta kienet saret design competition
fejn diversi periti setghu jaghtu l-input taghhom. Hija kienet parti mill-Bord tal-
Ghazla. Eventwalment ma kien intghazel 1-ebda progett izda kien gie deciz li
jittiehdu aspetti differenti minn kull proposta li jigu inkorporati gewwa Masterplan.
Huma bdew jahdmu fuq dan il-progett u fI-2011 kienu pprezentaw l-ewwel
Development Notification Order lill-Awtorita’ tal-Ippjanar. Imbaghad kienu
pprezentaw DNOs ohra fI-2012, 2013 u 2015. Il-bankini gew maghmula ezattament
skond il-pjanti kif gew approvati mill-Awtorita’ tal-Ippjanar. Fl-area in kwistjoni,
¢ioe fejn hemm il-gabbana ta’ Victor Refalo, il-bankini gew maghmula skond l-ewwel
DNO tal-2011. Parti mill-progett kien jikkon¢erna ukoll it-traffic management fejn 1-
ewwel kienu hadu I-pass li I-flow tat-traffiku tkun bil-kontra ta’ kif kienet qabel
imbaghad wara li ghadda ftit Zmien u gie assessjat I-impatt ta’ din il-bidla, it-triq
ghamluha one-way u dan dejjem skond il-pjanijiet kif approvati fl-2011. Ir-rikorrent
kien lahaq direttur f April 2015. Malli lahaq hija kienet urietu I-pjanti pero huwa
gatt ma nvolva ruhu fil-progett bl-ebda mod oltre milli japprova I-fondi ghall-
progett. Huwa gatt ma kien involut fid-disinni tal-progett. Meta ntalbet tispjega
x’kien ezattament ir-rwol tar-rikorrent fid-Direttorat hija qalet hekk:

“Bhala Direttur imexxi — ghandu d-Diretturi ta’ tahtu, assistant director insomma, illi qieghed
iktar fuq il-progetti, pero™ hu dejjem ikun informat fuq il-progetti. Jaf x’ inhu ghaddej u
ninformawh meta niltagghu ma’ xi problema. Meta jkun hemm bzonn i niddiskutu xi haga I-iktar
dwar flus u hekk niddiskutuha mieghu. Japprova I-fond — i nuzaw il-fondi jew li jibghat il
Permanent Secretary biex japprova il-fondi. U anke tendering li jghaddi minn

ghandu u x’ naf jien”

In kontroezami fis-seduta tas-6 ta’ Novembru 2017 galet illi 1-bi¢¢a I-kbira tal-
progett ta’ Marsalforn gie implimentat skond kif kien gie ippjanat fis-snin 2009 u
2010. Mitluba tixhed jekk tiftakarx illi f'xi zmien partikolari kien inbeda xoghol
minghajr permess sabiex tinghalaq karreggjata tat-traffiku u li dan ix-xoghol kien
tregga lura wara li nharget avviz ta’ infurzar hija qalet illi ma tiftakarx li qatt gara
dan. Mistogsija jekk taqbilx illi bit-twessiegh tal-bankina fuq il-pont kienx gawda
stabbiliment wiehed partikolari (ossia tas-Sur Victor Refalo) hija wiegbet li 1-iskop
gatt ma kien illi jiffavorixxu certu persuni izda li jaghtu aktar spazju lin-nies u li fejn
jitpoggew l-imwejjed fuq art pubblika kienet fid-diskrezzjoni tal-Lands Department.

19 Fol 81-93

20 Fol 67-80
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Madanakollu hija rrikonoxxiet illi I-mument illi twessghet 1-bankina saret iktar
possibbli ghas-Sur Refalo li johrog iktar bankini u siggijiet fuq il-bankina.

L-istess xhud imbaghad ipprezentat nota fit-22 ta’ Dicembru 2017°' li maghha gew
annessi kopji tad-DNOs tal-2011, 2012, 2013 u 2015 flimkien mal-pjanti relattivi.
Fugq l-istess pjanti gew immarkati d-dimensions tal-bankina fil-vi¢inanza tal-Ekxa
Kiosk (ossia’ I-gabbana ta’ Victor Refalo) u tal-bankina fa¢¢ata taghha. Minn dawn il-
pjanti jirrizulta illi d-dimensions tal-bankina fejn hemm il-gabbana in kwistjoni
baqghu prattikament l-istess apparti li fl-2015 addirittura tnaqqset xi ftit billi
ddahhlet rampa. Ikkonfermat ukoll illi gatt ma nhargu avvizi ta’ nfurzar fuq il-
bankini in kwistjoni.

Fis-seduta tat-12 ta’ Novembru 2018 xehed Dr. Austin Gatt li fost affarijiet ohra
spjega kif ftit wara li kien sar Ministru ghat-Trasport fl-elezzjoni tal-2008 filwaqt li
kien Marsalforn sab li kienu qed isiru xogholijiet sabiex it-triq li tifred il-wied mill-
bahar b’dan li I-bankina li kienet in-naha tal-gabbana ta’ Victor Refalo kienet qed
titkabbar u l-karreggjata kienet qed ti¢cekken b’mod illi t-triq ma kienetx ser tibqga’
b'zewg karreggjati. Meta indaga dwar ix-xogholijiet sab li ma kienx hemm permessi
u ghalhekk talab li tittiehed azzjoni tramite l-uffi¢jali tal-infurzar fi hdan 1-Awtorita’
tat-Trasport u sabiex il-persuni responsabbli jittellghu 1-Qorti. Fuq l-istess suggett
xehed ukoll Dr. Peter Fenech? fis-seduta tas-26 ta’ Frar 2018 meta inter alia kien
gal hekk:

“Snin ilu, snin ilu, hemmhekk hemm kjosk, snin ilu dan il-kjosk, kien irranga ma’ xi nies sabiex
titnizzel gaffa, gaffa li rajt jiena, jiena gewwa Marsalforn u bdew jaqilghu t-triq u parti mis-central
strip sabiex dik tigi’ karreggjata wahda. Niftakar li kien qam furur go Marsalforn u kien hemm
min kellem anke lil xi politici u dan ix-xoghol twaqqaf u rega’ sar xoghol riparattiv sabiex
baqghet zewg karreggjati. U ghalhekk dan il-kjosk ma setghax johrog, ghaliex ma twessghetx il-
bankina, numru ta’ siggijiet u mwejjed.”

Finalment fis-seduta tas-17 ta’ Jannar 2019 xehed Mario Camilleri*, Assistent
Direttur fid-Dipartiment tal-Progetti u Zviluppi li kien ilu fl-istess kariga ghal sittax-
il sena. Dan gal illi fJannar 2013 kien hemm total ta’ 652 impjegati fid-Dipartiment.
Imbaghad fI-2013 dahlu tmien (8) impjegati godda, fl-2014 dahal impjegat wiehed
(1), f1-2015 ma dahal hadd u fI-2016 dahlu sittax (16).

21 Fol 81-93

22 Fol 98-101

23 Fol 142-147
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Kunsiderazzjonijiet

22. Id-difiza ewlenija tal-intimati* hija dik illi I-pubblikazzjonijiet jikkontjenu kummenti

23.

24.

li jammontaw ghal fair comment ibbazati fuq fatti sostanzjalment korretti u ghalhekk
mhux libelluzi.

Fil-ligi Maltija (kemm Kap. 248 li hija I-ligi applikabbli ghal din il-kawza u kemm il-
Kap. 579 li pero’ introduca d-difiza tal-opinjoni onesta) m’hemm I-ebda disposizzjoni
li tirregola din id-difiza. Madanakollu nonostante dan in-nuqqas legislattiv il-Qrati
taghna kemm id-darba kienu disposti japplikawha in linea ma’ dak provdut fil-ligi
komuni Ingliza (u iktar tard il-ligi kodifikata Ingliza).

Fir-rigward ta’ din id-difiza, Lord Tom Denning fis-sentenza London Artists Ltd. v.
Emile Littler (England and Wales Court of Appeal - Civil Division - 10.12.1968) qal
hekk:

“The second point is whether the allegation of a "plot" was a fact which the defendant had to
prove to be true, or was it only comment? In order to be fair, the commentator must get his
basic facts right. The basic facts are those which go to the pith and substance of the matter:
see Cunningham-Howie v. Dimbleby [1951] 1 K.B. 360, 364. They are the facts on which the
comments are based or from which the inferences are drawn - as distinct from the comments
or inferences themselves. The commentator need not set out in his original article all the basic
facts: see Kemsley v. Foot [1952] A.C. 345; but he must get them right and be ready to prove
them to be true. He must indeed afterwards in legal proceedings, when asked, give particulars
of the basic facts: see Burton, v. Board [1929] 1 K.B. 301; but he need not give particulars of
the comments or the inferences to be drawn from those facts. If in his original article he sets
out basic facts which are themselves defamatory of the plaintiff, then he must prove them to be
true: and this is the case just as much after section 6 of the Defamation Act, 1952, as it was
before. It was so held by the New Zealand Court of Appeal in Truth (N.Z.) Ltd. v. Avery [1959]
N.Z.L.R. 274, which was accepted by this court in Broadway Approvals Ltd. v. odhams Press
Ltd. [1965] 1 W.L.R. 805. It is indeed the whole difference between a plea of fair comment and
a plea of justification. In fair comment he need only prove the basic facts to be”

25. ].C.C. Gatley, awtorita’ fil-ligi Ingliza fejn tidhol il-ligi tal-malafama (libelli u kalunji),

fost ohirajn jghid is-segwenti dwar din id-difiza:

24 L-ewwel wahda, c¢ioe dik illi r-rikorrent ghandu jindika b’'mod konkret dawk il-fatti allegatament huma malafamanti, hija wahda li giet sorvolata fil-kors tal-

kawza.
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“To succeed in a defence of fair comment the defendant must show that the words are
comment, and not a statement of fact. He must also show that there is a basis of fact for
the comment, contained or referred to in the matter complained of. Finally, he must show
that the comment is ona matter of public interest, one which has expressly or implicitly put
before the public for judgment or is otherwise a matter with which the public has a
legitimate concern. If, however, the plaintiff can show that the comment was not made
honestly or was actuated by malice, he will defeat the plea” *

“... fair comment is not a defence to defamatory statements of fact, and if the matter
complained of contains such statements, the defendant must plead justification.”

“What is the meaning of fairness? First, the comment must be based on facts, stated or
indicated in the matter complained of. If the facts are not so stated or referred to, then a
statement of opinion will stand in the same position as an allegation of fact. There is also
a subjective element in this: what did the defendant have in mind? Secondly, the
comment must be supported by the facts, or there must be a basis of fact sufficient to
warrant the comment made, that is, the comment, even if the jury do not agree with it,
must in some sense be consonant with the facts relied on. This is an objective test.
Thirdly, the facts stated in the libel must be truly stated, or if some are not proved to be
true, then the defendant must show that the expression of opinion is fair comment having
regard to such of the facts alleged or referred to in the words complained of as are
proved... Fourthly, the comment must be such as can be fairly called criticism, and not be
mere invective. Finally that the comment was made maliciously or was not the expression

of the author’s real opinion will also make the comment unfair.””

‘A comment is a statement of opinion on facts. It is comment to say that a certain act
which a man has done is disgraceful or dishonourable; it is an allegation of fact to say that
he did the act so criticised. A libellous statement of fact is not a comment or criticism on
any thing. But while a comment is usually a statement of opinion as to the merits or
demerits of conduct, an inference of fact may also be a comment. There are, in the cases,
no clear definitions of what is comment. If a statement appears to be one of opinion or
conclusion, it is capable of being comment.” *

“The defence of fair comment does not extend to cover misstatements of fact however
bona fide. There is no doubt that the public acts of a public man may be lawfully made the

25 Gatley on Libel and Slander (8th edition), (1981), The Common Law Library, para. 692, p. 291

26 ibid. para. 693, p. 291

27 ibid. para. 696, p. 293-294

28 ibid. para. 697, p. 294
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subject of fair comment or criticism, not only by the Press, but by all members of the
public. But the distinction cannot be too clearly borne in mind between comment or
criticism and allegations of fact, such as that disgraceful acts have been committed . . . “ It
is one thing to comment upon or criticise, even with severity, the acknowledged or proved
acts of a public man, and quite another to assert that he has been guilty of particular acts
of misconduct. A defamatory statement of fact must be justified, if it is not the subject of
privilege; the defence of fair comment relates only to comment, and the Defamation Act
1952, s. 6, has not altered this. Thus, if the words complained of contain defamatory
allegations of fact, the defendant must prove such allegations of fact to be true; it is not
sufficient to plead that he bona fide believed them to be true. Bona fide belief in the truth
of what is written may mitigate the amount, but it cannot disentitle the plaintiff to

damages

» 29

26. 11-Gatley jigbor f'sintezi qasira ir-rekwiziti ghad-difiza tal-fair comment:
“ For comment to be fair, it must meet the following conditions:
(a) It must be based on facts contained in or referred to in the publication complained of.
(b) The facts must be sufficiently true to make the comment fair.

(c) If the comment contains an imputation of corrupt or dishonest motives, or perhaps any
inference of fact, the comment must be shown to be justifiable.

(d) The comment be such as fairly to be described as criticism

(e) The comment must represent the honest opinion of the commentator, and be published

without malice.”*’

27. Finalment rigward il-htiega li 1-fatti li fughom ikunu ibbazati I-kummenti ghandhom
ikunu sostanzjalment veri, il-Gatley jghid hekk:

“A writer may not suggest or invent facts, or adopt as true the untrue statements of fact made
by others, and then comment on them on the assumption that they are true. If the facts upon
which the comment purports to be made do not exist, the defence of fair comment must fail.”"

29 ibid. para. 698, p. 294-295
30 ibid. para. 709, p. 300

31 ibid. para. 715, p. 304
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[I-pubblikazzjonijet mertu tal-kawza fihom Zewg allegazzjonijiet principali u cioe:

e L-allegazzjoni li r-rikorrent meta kien jahdem fl-Isptar Generali fGhawdex
kellu sehem fi transfers vendikattivi ma’ haddiema ta’ simpatija mal-Partit
Nazzjonalista, u

e L-allegazzjoni illi nhatar mill-Ministru t'Ghawdex bhala Direttur fid-
Direttorat tal-Progetti u Zvilupp gewwa l-Ministeru t' Ghawdex ghal skopijiet
partiggjani u ¢ioe sabiex jagevola lill-istess Ministru u jaqdi 1-kostitwenti
tieghu fosthom billi (i) kien responsabbli ghad-dhul b’'mod fenominali ta’
haddiema Ghawdxin lejn il-Ministeru minghajr ebda gustifikazzjoni, u (ii)
kien responsabbli sabiex jagevola lil Victor Refalo, canvasser tal-Ministru, billi
rali triq li tghaddi minn quddiem il-gabbana tieghu tinghalaq ghal karreggjata
wahda sabiex ikollu spazji ghal aktar imwejjed u siggijiet.

Is-single meaning ta’ dawn l-artikli u l-ordinary meaning tal-kliem ippubblikati mill-
intimati kien dak illi r-rikorrent inghata karigi fis-settur pubbliku ghal skopijiet
impropriji, kemm billi jkun vendikattiv ma persuni ta’ simpatija mal-partit fI-
opposizzjoni u kemm billi jagevola nies tal-qalba sabiex iservi l-iskopijiet politi¢i tal-
Ministru t'Ghawdex.

Mill-provi prodotti kif fuq rakkolti fil-qosor, kuntrarjament ghal dak sottomess mill-
abbli avukat tal-intimati fit-trattazzjoni finali tieghu, rrizulta b’'mod ¢ar illi I-
allegazzjonijiet kollha fil-konfront tar-rikorrent mhux talli ma kienux
sostanzjalment korretti, izda talli fil-fehma tal-Qorti kienu kif jinghad fl-Ingliz well
wide of the mark.

Fir-rigward tal-ewwel allegazzjoni sar maghrufilli bejn 1-2013 u1-2016 ddahhlu
jahdmu mija tnejn u hamsin (152) impjegat gewwa l-Isptar Generali t' Ghawdex
filwaqt li fl-istess perjodu telqu ‘1 barra tlieta u ghoxrin (23) il-impjegat. Ir-rikorrent
ghamel madwar sentejn (bejn April 2013 u April 2015) jahdem bhala Senior
Principal fl-Isptar. Bejn 1-2013 u1-2015 gew trasferiti ‘l barra mill-Isptar erbatax-il
impjegat. Apparti illi langas biss gie ppruvat illi minn dawn l-erbatax-il haddiema
trasferiti kien hemm minnhom li kienu trasferimenti politi¢i jew ta’ natura
vendikattiva (xi haga li setghet tigi ppruvata mill-intimati b’diversi mezzi billi
perezempiju jittellghu jixhdu xi hadd minn dawn l-impjegati jew billi jigu pprezentati
xi Imenti li setghu gew sottomessi mal-Ombudsman jew ma’ xi awtoritajiet ohra),
langas ma gie ippruvat illi r-rikorrent “kellu sehem” f'dawn it-trasferimenti. Filfatt
numru ta’ xhieda spjegaw kif id-decizjonijiet dwar trasferimenti ta’ haddiema kienu
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jittiehdu mis-COO jew mis-CEO u li r-rikorrent anqas biss kellu r-rwol li jghaddi
talbiet li ghandhom x’jagsmu ma’ transfers jew li b’xi mod jippartecipa fil-process
tac-caqliq. F'dan ir-rigward l-avukat tal-intimati fit-trattazzjoni finali ssottometta illi
gewwa sptar zghir bhal ma hux I-Isptar Generali t Ghawdex huwa diffi¢li biex
persuna fil-kariga tar-rikorrent ma jkunx jaf b’dak li jkun gieghed isehh fir-rigward
tac-¢aqliq tal-haddiema. Bir-rispett pero 1-Qorti ma tistax tara kif dan l-argument
jista’ jkun utli ghall-pozizzjoni tal-intimati. Anke jekk b’xi mod kellu jigi pprovat illi
r-rikorrent kien jaf b’xi trasferimenti li setghu kellhom motivazzjoni politika, dan ma
kienx ikun bizzejjed sabiex jipprova l-allegazzjoni li huwa “kellu sehem” fihom,
galadarba r-rikorrent ma kienx f’kariga li jista’ jixpruna jew jawtorizza talli
trasferimenti.

Fir-rigward tat-tieni allegazzjoni, il-Qorti tqis illi ghalkemm seta’ kien il-kaz illi r-
rikorrent inhatar fil-Ministeru t'Ghawdex fuq imbuttatura mill-Ministru ta’ dak iz-
zmien (xi haga li perd ukoll giet innegata mir-rikorrent), ma tressqu l-ebda provi
konkreti illi fdak ir-rwol ir-rikorrent agixxa sabiex jagevola l-konstitwenti tal-
Ministru. Per ezempju ghalkemm tressqet prova li bejn 1-2015 u 1-2016* iddahhlu
jahdmu sbatax-il impjegat gewwa d-Direttorat (sittax minnhom fl-ahhar sena),
numru li fl-ebda kaz ma jista jitqies bhala wiehed “fenomenali”, ma kien hemm l-ebda
tentattiv mill-intimati sabiex jigi ppruvat illi dawn iddahhlu hemm minghajr ebda
gustifikazzjoni jew bla mertu. Dwar ix-xogholijiet ta’ rigenerazzjoni f'Marsalforn,
irrispettivament minn dak li seta’ gara fl-2008 meta allegatament kienet saret
pressjoni indebita sabiex isiru xogholijiet bla permess biex jigi agevolat persuna
partikolari, gie ppruvat illi t-twessiegh tal-bankina hdejn 1-Eksa Kiosk saret kif
proposta fid-DNO tal-2011 ¢ioe fi Zmien meta r-rikorrent anqas biss kien impjegat fil-
Ministeru t'‘Ghawdex. Jista’ jkun il-kaz illi bit-twessiegh ta’ din il-bankina gawda bil-
kbir il-proprjetarju ta’ din il-gabbana u jista’ ikun ukoll il-kaz illi kienet saret xi
pressjoni sabiex jigi agevolat dan l-individwu, pero ¢ertament ma jistax jinghad illi r-
rikorrent kellu xi sehem (imqar wiehed minimu) f'dan kollu.

[1-Qorti tqis ghalhekk illi d-difiza tal-fair comment ma’ tistax tregi galadarba I-fatti li
fughom saru l-kummenti rrizultaw illi kienu skorretti.

Inoltre’ jirrizulta ¢ar illi din id-difiZa ma’ tistax tregi ukoll ghaliex il-pubblikazzjoni
mertu tal-kawza tikkontjeni allegazzjonijiet fattwali ossia statements of fact izjed milli
kummenti maghmulha fuq fatti maghrufha ghall-intimati. Dan ifisser fost affarijiet

32 Ir-rikorrent dahal fil-kariga ta’ Direttur ghall-Progetti u Zvilupp bejn 1-1 ta’ April 2015 u xi zmien fl-2017 meta kien gie sospiz minhabba allegazzjonijiet ta’

imgieba improprja (liema allegazzjonijiet imbaghad skond ir-rikorrent sfumaw fix-xejn).
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ohra illi li kieku kien il-kaz illi jista’ japplika 1-Kap. 579 tal-Ligijiet ta’ Malta, l-intimati
anqgas kienu jkunu jistghu igawdu mill-protezzjoni izjed generuza offruta mill-ligi 1-

”m

gdida taht id-difiza tal-“opinjoni onesta™ proprju ghaliex fl-artikoli in kwistjoni huma

ma’ ghamlux dikjarazzjonijiet ta’ opinjoni izda dikjarazzjonijiet ta’ fatti.

Ghal ragunijiet ovvji, lanqas ma tista’ tregi d-difiza tal-verita tal-fatti billi l-intimati
fallew fl-oneru li kellhom illi jippruvaw il-verita’ tal-allegazzjoni ta’ fatt illi ghamlu fl-
artikoli in kwistjoni.

Kif inghad mill-Gatley:

“Where the defendant pleads justification simpliciter the burden lies on him to prove the truth of
the words in their natural and ordinary meaning. A plea of justification means that all the words
were true and covers not only the bare statements of facts in the alleged libel but also any
imputation which the words in their context may be taken to convey...The defendant will establish
his plea if he proves that the gist or sting of the libel is true...”

Fis-sentenza fl-ismijiet ‘Brian Ebejer v. Dennis Degiorgio’ (Referenza:
2066/1998/1]JRM deciza fid-29 ta’ Settembru 2011) il-Prim’ Awla tal-Qorti Civili
galet dwar din id-difiza li:

“irid jinghad li meta I-parti mharrka tistrieh fuq e¢¢ezzjoni bhal dik, titfa’ fugha nnifisha r-
responsabbilta’ kollha tal-malafama mahluqa bil-pubblikazzjoni li tkun. Fl-istess hin, tidhol ghall-
piz li turi kif jixraq li I-fatti msemmija f'tali pubblikazzjoni jkunu sostanzjalment minnhom. Huwa
fdan ir-rigward stabbilit Ii ‘in order to succeed upon a plea of justification the onus lies upon the
defendant to prove that the whole of the defamatory matter complained of, that is to say the
words themselves and any reasonable inference to be drawn from them, are substantially true.
... for the defence to be successful it is not necessary that every ‘t’ should be crossed and every
i dotted; it is sufficient if the substance of the libellous statement be justified”

Hekk ukoll fis-sentenza fl-ismijiet: ‘Alex Torpiano et. pro et noe v. Jose’ Herrera’
(de¢iza fit-30 ta’ Jannar 2017), il-Qorti tal-Appell (Inferjuri) gieset:

“Mi huwa meqjus li s-sucéess tal-prova ta’ din it-“tingiza” tal-libell ma jsehhx biss billi wiehed
Jallega fatti generici jew mhux marbuta mal-kliem uzat fil-pubblikazzjoni impunjata, izda jridu
Jkunu fatti li jsejsu dak Ii jkun inkiteb. lI-fatt pruvat irid ikun grajja Ii sehhet u mhux semplici
sthajjil fmohh min ikun fassal il-pubblikazzjoni, ikun kemm ikun konvint li jemmen dak I-isthajjil.
‘A writer of libellous matter sometimes seeks to excuse himself by saying that he believed in the
truth of the imputation; but this belief — however honest — is wholly irrelevant in regard to
deciding upon liability, although such belief may be of value as evidence in mitigation of

”

damages”.

16



Sentenza tal-15.12.2023
Sessjoni tal-Vitorja

39. La darba hareg mill-provi illi 1-allegazzjonijiet maghmula mill-intimati kienu

40.

41.

42,

43.

well wide of the mark huma fallew f'dan l-oneru li kellhom li jippruvaw il-
verita tal-fatti allegati minnhom u ghalhekk ma jistghux jistriehu fuq din id-
difiza.

L-intimati e¢¢epew ukoll illi I-pubblikazzjonijiet m’humiex malafamanti fil-konfront
tar-rikorrent.

Billi I-fatti allegati ma jirrizultawx korretti, dan ma jfissirx li b’dagshekk ir-rikorrent
rnexxielu jipprova l-kaz tieghu. Dan jinghad ghaliex mhux kull allegazzjoni falza hija
malafamanti u jehtieg illi, ai termini tal-Art. 28(1) tal-Att dwar l-Istampa, il-Qorti
tkun sodisfatta illi l-allegazzjonijiet foloz kienu kalkulati li jtellfu jew jnaqqsu r-
reputazzjoni tar-rikorrent. Mhux mehtieg perd illi jigi ppruvat illi attwalment giet
ikkawzata hsara, wisq inqas hsara serja (kif titlob il-ligi 1-gdida ossia’ I-Att dwar il-
Midja u I-Malafama), lir-rikorrent.

Dwar il-kuncett ta’ reputazzjoni inghad mill-Qorti tal-Appell fl-Ingilterra fis-
sentenza Berkoff v. Burchill* illi ghall-finijiet tal-ligi tal-malafama:

“reputation is to be interpreted in a broad sense as comprehending all aspects of a person’s
standing in the community...A publication will be defamatory if it affects in an adverse manner

the attitude of other people towards the person”

Din hija affermazzjoni tat-test addottat minn Lord Atkin fis-sentenza Sim v

Stretch*, test li ghadu jigi applikat fil-ligi komuni Ingliza sal-lum u ¢ioe:

"Do the words tend to lower the plaintiff in the estimation of right-thinking members of society
generally? ... How could perusal of that communication tend to lower the plaintiff in the
estimation of the right-thinking peruser who knows nothing of the circumstances but what he
or she derives from the telegram itself?"

44. Hekk ukoll fis-sentenza Tolley v. Fry*® inghad minn Greer L] illi:

33 Berkoff v Burchill [1996] 4 All ER 1008; [1997] EMLR 139

34 Sim v Stretch [1936] 2 Al ER 1237

35 Tolley v Fry & Sons Ltd [1931] AC 333
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"Words are not actionable as defamatory, however much they may damage a man in the eyes
of a section of the community, unless they also amount to disparagement of his reputation in
the eyes of right-thinking men generally”

Dan it-test huwa meqjus bhala wiehed pjuttost wiesa u ma jirrikjedix xi gudizzju
morali jew etiku “on the part of right thinking members of society generally” imma
sempliciment “a loss of standing in some respect”.

Fit-trattazzjoni finali tieghu l-abbli avukat difensur tal-intimati sostna illi 1-
pubblikazzjonijiet kienu jikkonsistu fi kritika politika indirizzata lejn il-Ministru
Anton Refalo u mhux lejn ir-rikorrent li lanqas biss huwa figura pubblika. I1-Qorti tqis
pero illi ghalkemm c¢ertament l-artikoli in kwistjoni kienu mmirati lejn il-Ministru
msemmi u mahsuba bhala kritika tal-operat tieghu, madanakollu r-rikorrent spicca
ukoll intortament u minghajr ebda gustifikazzjoni fil-mira tal-artikolist intimat. L-
allegazzjonijiet fattwali li saru kienu tali illi imputaw agir improprju ghall-operat tar-
rikorrent bhala Senior Principal fl-Isptar Generali t Ghawdex u bhala Direttur fid-
Direttorat tal-Progetti u Zviluppi fi hdan il-Ministru t Ghawdex u f'dan is-sens allura,
darba jirrizulta illi kienu skorretti, kienu ukoll malafamanti fil-konfront tieghu billi
esponewh ghal “loss of standing” tar-reputazzjoni tieghu.

Kunsiderazzjoni dwar danni

47.

48.

Kif gie ritenut fil-gurisprudenza fir-rigward tad-danni taht il-Kap. 248, din il-Qorti
tgawdi minn diskrezzjoni meta tigi biex tillikwidahom stante illi dawn huma ta’
natura morali u ma’ jirrapprezentawx telf attwali. Fil-verita pero ghad li dawn it-tip
ta’ danni mhumiex facilment aécertabbli, huma xorta wahda danni kumpensatorji
(“compensatory damages”) intizi sabiex igeghdu lill-persuna offiza lura fl-istat li kien
gabel ma’ sofra d-danni (restitutio ad integrum). Certament m’humiex danni punittivi
jew ezemplari intizi sabiex iservu ta’ taghlima ghad-difamatur jew bhala deterrent
ghas-so¢jeta in generali.

Kif qalet il-Qorti tal-Appell fis-sentenza fl-ismijiet ‘Andrew Borg Cardona et
v. Aaron Farrugia’ (Rik Nru 267/2014/1 AE, 18.12.2018):

“ikun iktar floku jekk fkawza ta’ libell I-ewwel qorti fis-sentenza taghti r-ragunijiet li jkunu
wassluha biex tillikwida s-somma li tikkundanna lill-konvenut ihallas. Hemm diversi ragunijiet,
bhal per ezempju:

- In-natura u s-serjeta tal-allegazzjoni li tkun saret fid-dikjarazzjoni malafamanti;

- ll-mezz tal-pubblikazzjoni;
- Kemm id-dikjarazzjoni malafamanti tkun inxterdet;
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- Lil-awtur ikun ghamel apologija jew offra li jaghmel apologija;

- Provi dwar ir-reputazzjoni tal-attur;

- Fejn il-konvenut ikun invoka I-verita tal-fatti, jekk parti mill-fatti li jkun gew imxandra jkunu
rrizultaw li huma veri;”

49. Dwar is-serjeta tal-allegazzjonijiet in kwistjoni diga nghad illi dawn ma kienux ta’
natura leggera billi imputaw agir improprju lill-operat tar-rikorrent fil-karigi pubblic¢i
tieghu. Il-mezz tal-pubblikazzjoni uzat, ¢ioe gazzetta ewlenija fil-GZejjer Maltin, u 1-
posizzjoni prominenti tal-artikoli fil-gazzetta, ghamluha facli sabiex 1-allegazzjonijiet
jinxterdu mal-pajjiz. Ma tressqu l-ebda provi illi dawn l-artikoli gew ippubblikati ukoll
fuq l-internet u ghalhekk tal-inqas ma jidhirx illi 1-allegazzjonijiet nxterdu ‘l barra
minn xtutna. Ma giex ippruvat illi l-intimati gatt ghamlu xi apologija jew offrew li
jaghmlu hekk, ghalkemm fi stadju partikolari tal-kawza deher li seta’ jkun hemm
possibilita’ ta’ transazzjoni bejn il-partijiet Dwar ir-reputazzjoni tar-rikorrent, ma
tressqu l-ebda provi illi din kienet b’xi mod diga mtappna b’xi allegazzjonijiet fattwali
ohra illi rrizultaw ippruvati. Finalment minkejja li I-intimati invokaw l-verita’ tal-fatti,
l-ebda fatti mill-allegazzjonijiet impunjati mir-rikorrenti ma rrizultaw li kienu veri.

50. Mehuda dawn l-elementi kollha in konsiderazzjoni, il-Qorti tikkunsidra illi fic-
¢irkustanzi hija ghandha tillikwida d-danni morali dovuti lir-rikorrent fis-somma ta’
elfejn u hames mitt euro (€ 2,500).

Decizjoni
51. Ghal dawn ir-ragunijiet il-Qorti qeghda tiddisponi minn din il-kawza billi
tichad l-e¢¢ezzjonijiet tal-intimati u tilqa’ t-talbiet tar-rikorrent b’dan illi:

1. Tiddikjara illi l-artikolu ppubblikat fil-gurnal “Il-Mument” tas-17 ta’
April 2016 intitolat “Anton Refalo jimpjega qarib iehor fil-Ministeru” u
tal-artikolu ppubblikat fl-istess gurnal tal-24 ta’ April 2016 intitolat
“Urtati ghall-Loghba skandaluza tal-Ministru Anton Refalo” (ara
dokument anness u mmarkat “Dok. MFS2”), li taghhom l-intimati huma
l-editur u l-awtur rispettivament, jikkontjenu fatti foloz u malafamanti
fil-konfront tar-rikorrent u kellhom bhala skop li jtellfu jew inaqqsu r-
reputazzjoni tieghu ai termini tal-Art. 28(1) tal-Kap. 248 tal-Ligijiet ta’
Malta;

2. Tikkundanna lill-intimati in solidum jhallsu lir-rikorrent is-somma ta’

elfejn u hames mitt euro (€ 2,500) bhala danni likwidati minn din il-
Qorti taht 1-Artikolu 28(1) tal-Kap. 248 tal-Ligijiet ta’ Malta bl-
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imghaxijiet legali dekoribbli mid-data tas-sentenza sad-data tal-
pagament effettiv u bl-ispejjez.

V.G. Axiak Y.M. Pace

Magistrat Dep. Registratur
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