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Arkema France
V.
Klesch Chemicals Limited (C-54433)
u Klesch Group Limited (C-41548)

II-Qorti:

1. Din hija decizjoni dwar appell imressaqg minn Klesch Group Ltd
kontra decizjoni moghtija mill-President tal-Bord ta¢-Centru dwar |-
Arbitragg ta’ Malta, fit-18 ta’ April, 2023, li permezz taghha giet ordnata r-
registrazzjoni fMalta ta’ decizjoni ta’ arbitragg barrani, moghtija fl-24 ta’
Novembru, 2015, minn tribunal ta’ arbitragg fi hdan il-Qorti Internazzjonali
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ta’ Arbitragg tal-Kamra Internazzjonali tal-Kummer¢ (ICC), u dan fl-
ismijiet ta’ Klesch Chemicals Limited and Klesch Group Limited v.

Arkema France (ICC Kaz Nru. 19308/MCP/DDA).

Dahla

2. B’ittra datata 20 ta’ Jannar, 2016 (fpagna 453 tal-atti), Arkema
France ressqet talba lir-Registratur tac-Centru dwar I-Arbitragg ta’ Malta
(minn issa ’| hemm imsejjah bhala “6-Centru”) ghar-registrazzjoni tad-
decizjoni ta’ arbitragg barrani msemmija fil-paragrafu ta’ qabel dan, u dan

b’rinet irr-Regolament 54 tar-Regoli dwar I-Arbitragg (L.S. 387.01).

3. Bi twegdiba tat-8 ta’ Frar, 2016 (fpagna 380 tal-atti), Klesch
Chemicals Limited u Klesch Group Limited oggezzjonaw ghar-
registrazzjoni tad-decizjoni ta’ arbitragg barrani, u dan fuq is-sahha tal-
paragrafu (1)(e) tal-Artikolu V tal-Konvenzjoni tan-Nazzjonijiet Uniti
Dwar |-Gharfien u I|-Ezekuzzjoni ta’ Decizjonijiet ta’ Arbitragg
Barranin, iffirmata fi New York fl-10 ta’ Gunju, 1958 (minn issa ’'| hemm

imsejha bhala “I-Konvenzjoni ta’ New York tal-1958”).

4. F’dak I-istadju, Klesch Chemicals Limited u Klesch Group Limited
sejsu l-oppozizzjoni taghhom fuq tliet argumenti ewlenin. Dawn kienu: (i)

li skont il-ligi Franciza, id-decizjoni kienet ghadha mhijiex vinkolanti
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(“binding”) bejn il-partijiet; (ii) i fdak iz-zmien kien hemm proc¢eduri
pendenti quddiem il-Qorti tal-Appell fParigi ghat-twarrib tad-decizjoni li
Arkema France kienet ged ftfittex li tikseb ir-redistrazzjoni taghha f'Malta;
u (iii) Ii fdak iz-zmien kien hemm ukoll pro¢eduri pendenti quddiem I-
istess Qorti tal-Appell fParigi u dan ghas-sospensjoni tal-ezekuzzjoni ta’

dik id-decizjoni.

5. B’ittra datata 11 ta’ Frar, 2019 (fpagna 376 tal-atti), Klesch
Chemicals Limited u Klesch Group Limited infurmaw lir-Registratur tac-
Centru, li b’decizjoni moghtija fit-22 ta’ Jannar 2019, il-Qorti tal-Appell
fParigi kienet iddecidiet kontrihom u li f'dak I-istadju huma kienu nghataw
parir li kellhom bizzejjed ragunijiet sabiex iressqu appell iehor quddiem il-
Qorti ta’ Kassazzjoni fi Franza (il-Qorti Suprema Franciza). Peress li galu
li kienu fil-process li jressqu dak Il-appell, insistew li |-pro¢eduri ta’
quddiem i¢-Centru kellhom jibqghu sospizi sakemm ikun hemm decizjoni

finali mill-Qorti ta’ Kassazzjoni.

6. Wara li t-talbiet ta’ Klesch Chemicals Limited u Klesch Group
Limited gew ukoll michuda mill-Qorti ta’ Kassazzjoni Franciza, b’ittra tal-
10 ta’ Dicembru, 2021 (fpadgni 368 u 369 tal-atti), Arkema France baghtet
tinforma lir-Registratur ta¢-Centru b’dan I-izvilupp u talbet lill-President

tal-Bord sabiex imexxi bir-registrazzjoni ta’ dik id-decizjoni.
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7. B'ittra tal-20 ta’ Dicembru, 2021 (fpagna 365 tal-atti), Klesch Group
Limited wiegbet ghall-ittra ta’ Arkema France, u ghal darb’ohra tenniet I-
oppozizzjoni taghha ghar-registrazzjoni tad-decizjoni ta’ arbitragg tal-24
ta’ Novembru, 2015, u dan fuq is-sahha tal-paragrafu (1)(e) tal-Artikolu
V tal-Konvenzjoni ta’ New York tal-1958. F’dan l-istadju r-raguni wara
l-oppozizzjoni kienet wahda biss, viz. li d-decizjoni li Arkema France
kienet qieghda ftfittex li tikseb ir-registrazzjoni taghha fMalta kienet
ghadha mhux vinkolanti bejn il-partijiet ghaliex kienet milquta minn ‘difett’,

minhabba li fi kliemha kien hemm ambigwita fil-kap tal-ispejjez.

8. B’nota kongunta mressqa fil-15 ta’ Settembru, 2022 (fpagna 217
tal-atti), il-partijiet stgarrew li ma kienx fadlilhom provi xi jressqu, u I-
pro¢edura thalliet ghas-sottomissjonijet finali tal-partijiet. Minkejja dan
perd, meta giet biex tressaq in-nota ta’ sottomissjonijiet taghha (fpagni
188 sa 199 tal-atti), Klesch Group Limited fissret li kien hemm raguni ohra
ghalfejn il-President tal-Bord taé-Centru kellu jichad it-talba ta’ Arkema

France.

9. F'dan ir-rigward, Klesch Group Limited, fissret li I-ambigwita i
hemm fil-kap tal-ispejjez ser tkun ged twassal biex jintrifes il-principju tac-
Certezza legali, u li b’hekk ir-registrazzjoni tad-decizjoni tal-24 ta’
Novembru, 2015, hija wkoll kontra I-ordni pubbliku ta’ Malta. Fi kliem

iehor, Klesch Group Limited, kienet ged tqajjem difiza gdida li d-decizjoni
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tal-arbitragg tal-24 ta’ Novembru, 2015, langas ma setghet tidi rregistrata
u dan fuq is-sahha tal-paragrafu 2(b) tal-Artikolu V tal-Konvenzjoni ta’

New York tal-1958.

10. B’decizjoni moghtija fit-18 ta’ April, 2023, il-President tal-Bord tac-

Centru ddecieda hekk:

«4.1. In view of the foregoing reasons, the Chairman of the Malta
Arbitration Centre hereby rejects the objections of Respondent
Companies Klesch Chemicals Limited and Klesch Group Limited and
orders the registration of the award dated 24th November 2015 in the
names Klesch Chemicals Limited and Klesch Group Limited v. Arkema
France (ICC Case Number 19308/MCP/DAA).»

11. Ir-ragunijiet ewlenin li wasslu ghal din id-decizjoni huma dawn:

«3.1. In the present case Respondent Companies Klesch Chemicals
Limited and Klesch Group Limited rely on Article V(1)(e) of the New
York Convention which provides that recognition of an award may be
refused if, “the award has not yet become binding on the parties, or has
been set aside or suspended by a competent authority of the country in
which, or under the law of which, that award was made.”

3.2. The proceedings brought by Klesch Chemicals Limited and
Klesch Group Limited before the French Courts to set aside the award
and suspend its enforcement are now definitely concluded and there is
no doubt that the award in now final and definitive in France. The
second and third objections of Klesch Chemicals Limited and Klesch
Group Limited are thus superseded. Nonetheless Klesch Chemicals
Limited and Klesch Group Limited insist on their objection that the
award should not be recognised and registered in Malta on the ground
that it is ambiguous as regards the order for costs and in their view that
this ambiguity precludes the enforceability of the award. In this
connection, Respondent Companies argue that in the decision on costs
at page 95 of the award, the debtor is referred to merely as “Klesch”
without specifying whether it relates to Klesch Chemicals Limited or
Klesch Group Limited, and that even if the arbitral tribunal intended to
refer to both entities, it is not clear what portion of liability for costs each
company is bound to bear.

3.3. Inits award the arbitral tribunal decided as follows:
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- Klesch Chemicals shall pay Arkema an amount of EUR
73,640,928.00 plus interest at the French legal rate from the date of
the award until the date of full payment, for invoices that Kem One
upstream failed to pay to Arkema,

- Klesch is not liable for Arkema’s losses related to the Vauvert
mine;

- Klesch is not liable for Arkema’s losses related to the
insolvency; and

- Klesch is not liable for any harm to Arkema’s reputation.
With respect to the costs of the arbitration:

- Klesch shall pay Arkema an amount of USD 375,000.00 plus
interest at the French legal rate from the date of the award until the
date of full payment, corresponding to 75% of Arkema’s share of the
fees and expenses of the arbitrators and the ICC administrative
expenses which were fixed at USD 1,000,000 by the Court;

- Klesch shall pay Arkema an amount of EUR 4,818,816.75
plus interest at the French legal rate from the date of the award until
the date of full payment, corresponding to 75% of Arkema’s
reasonable legal and other costs.

3.4. In support of its objection, Respondent Companies rely on the
legal opinion of Professor Denis Mouralis. In its note of submissions,
Klesch Chemicals Limited argues that the award does not indicate
whether KCL or KGL is responsible for the payment of the costs of the
award, or whether this should be apportioned between the said parties,
and if so in which proportion. Similarly, in its note of submissions,
Klesch Group Limited argues that that the award creates
unquestionable doubts as to whether the award does indeed condemn
Klesch Group Limited to pay (all or part) of the costs and whether the
arbitral tribunal ever intended to condemn Klesch Group Limited to the
payment of such costs. According to Respondent Companies, these
interpretative difficulties are twofold, namely, (i) whether the award
condemns one or the other or both of KGL and KCL to pay the costs;
and (ii) in the latter case (i.e. if both), whether the award on costs
applies to KGL and KCL jointly and severally or just severally and, if
severally, in what proportions between them. Respondents argue that
Arkema is therefore attempting to use these proceedings to acquire,
assert and subsequently enforce a right which it does not have; a right
which is not clearly determined and which Arkema failed to clarify in the
appropriate forum as it failed to request a clarification of the award in
terms of Article 35(2) of the ICC Rules within the prescribed term.
Klesch Group Limited argues that it was discharged of all claims made
by Arkema against it in the arbitration proceedings including Arkema’s
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demands for a declaration of the joint and several liability of KGL with
KCL in relation to its claims, and that it was only KCL that was singularly
condemned to pay EUR 73,650,928 to Arkema. Furthermore, it notes
that there are various instances in the award where the reference to
Klesch is a clear reference to KCL alone (to the exclusion of KGL) and
that on a balance of probability, therefore, the tribunal must have
intended to refer to KCL in the award on costs and not to KGL, nor to
both KGL and KCL because it would make no logical sense to condemn
an innocent party that has been cleared of all claims made against it to
the payment of costs. KGL further submits that the obligation to pay the
costs of the arbitration is not a commercial obligation and hence joint
and several liability does not apply. In the light of the alleged ambiguity,
Klesch Group Limited argues that the award on costs is unenforceable
in Malta: “how can the award on costs be deemed to be binding on any
party if it fails to clearly identify who that party (or those parties) is (or
are)?” Although KGL recognises that it cannot be said that the award
itself is not “final and binding” in terms of Article 34(6) of the ICC Rules,
nor is it contested that the procedures to set aside the award in terms
of French law have been exhausted, KGL argues that the award cannot
be deemed to have yet become binding on either party due to its
inherent ambiguity (unless and until clarified). Finally KGL and KCL
argue that none of the interpretative ambiguities can be resolved by the
Chairman of the Malta Arbitration Centre. It notes that “it falls beyond
the competence and jurisdiction of the MAC, as exequatur authority, to
resolve the ambiguities (both in relation to the identity of the debtor in
the award on costs and in relation to joint and several vs several
liability) in the award” (paragraph 27 of KGL’s note of submissions) and
that “this ambiguity cannot be resolved by the MAC because it requires
an alteration of the award on costs.”

3.5. On its part Applicant Company relies on the legal opinions of
Professor Laurent Aynes and Professor Maxime Julienne. It argues that
any ambiguity in the award is not a ground for non-recognition and that
the final arbitration award is not ambiguous. Arkema France notes that
“Klesch” in the order for costs refers to both Klesch Chemicals Limited
and Klesch Group Limited and that their liability for costs is joint and
several. Arkema France argues that at paragraph 3 of the award (page
1), the arbitral tribunal refers to both Klesch Chemicals Limited
(Claimant 1) and Klesch Group Limited (Claimant 2) as “the Claimants
or Klesch” and that it is therefore clear that the order for costs relates
to both. It points out that even the Paris Court of Appeal in its decision
of the 22 January 2019 noted that: “the arbitrators ordered ‘Klesch’ to
pay part of the arbitration costs and Arkema’s legal costs. However,
according to paragraph 3 of the award, the first claimant (Klesch
Chemicals) and the second claimant (Klesch Group) are referred to
thereinafter as ‘the Claimants or Klesch.’ It follows that the order to pay
the costs applies to both companies, such that Klesch Group has an
interest in the annulment of the award.” Moreover, throughout the
award, the word “Klesch” is used to refer to both Respondents Klesch
Chemicals Limited and Klesch Group Limited, and it is only where the
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arbitral tribunal wished to differentiate between the two that it specified
between “Klesch Chemicals” and “Klesch Group”. This is so in
paragraph 328 of the award, where it is stated that “The Arbitral
Tribunal therefore concludes that Klesch Chemicals, but not Klesch
Group, shall pay Arkema an amount of EUR 73,640,928.” Applicant
Company further argues that both Klesch Chemicals Limited and
Klesch Group Limited are liable for costs jointly and severally since the
prayer for relief made by Arkema requests the arbitral tribunal to “order
Klesch Chemicals and Klesch Group jointly and severally to pay
Arkema... all costs and expenses” and both companies had filed a joint
request as to the payment of arbitral and procedural costs to them
jointly, without distinguishing the costs specific to each of them.
Furthermore, Arkema argues that under French law, there is a
presumption of joint and several liability in commercial matters and that
there can be no doubt in this case that the obligation to pay the costs
of the arbitration is commercial in nature. Without prejudice to the
above, Arkema argues that each Respondent is at least liable to pay
50% of amount of the costs of the arbitration awarded by the award.

3.6. In the Chairman’s view the objection of Klesch Chemicals
Limited and Klesch Group Limited to the registration of the award is
unfounded. In the first place, Article V(1)(e) of the New York Convention
relied upon by Respondent Companies requires that “the award has not
yet become binding on the parties, or has been set aside or suspended
by the competent authority of the country in which, or under the law of
which, the award was made.” In the present case, following the decision
by the French Cour de Cassation of 27 January 2021 the award can no
longer be set aside or suspended by the competent authority of the
country where the award was made. Neither can it be said that the
award is not binding on the parties in terms of Article V(1)(e) of the New
York Convention. Any ambiguity in the award or part of an award is not
a ground for non-recognition and where none of the non-exhaustive
grounds under the Convention are proved to exist, Article 11l of the New
York Convention imposes an obligation upon Contracting States to
recognise awards from other Contracting States. Rule 57(3) of the
Arbitration Rules provides that, “if the application is made in
accordance with these rules and the respondent is properly notified
directly or through a curator ad litem, recognition of a foreign award
may only be refused if the respondent proves the operation of any of
the grounds stated in Article V of Part Il of the Second Schedule to the
Act.” In the Chairman’s view, the argument put forward by KGL and
KCL that an award cannot be deemed to be binding on any party if it
fails to clearly identify who that party (or those parties) is (or are) is
outside of the scope of Article V(1)(e) of the New York Convention, but
is simply a question of interpretation of the award which may arise at
enforcement stage. Indeed, the general understanding of the phrase
‘the award has not yet become binding on the parties” used in Article
V(1)(e) of the New York Convention is that the award is no longer open
to challenge. A discussion on the meaning of this phrase may be found
in the Guide on the Convention on the Recognition and Enforcement of
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Foreign Arbitral Awards (Gaillard and G. Bermann eds., Special
Edition, Brill Nijhoff, 2017, pages 223 - 228) where it is stated inter alia
as follows:

“6. Some courts have assessed the binding nature of the award by
reference to the law of the country in which the award was rendered.
For instance, in a case where a party opposed enforcement on the
ground that the award had not been duly delivered to it, and hence was
allegedly not binding, a Swiss Court decided that ‘the issue whether an
arbitral award has become binding on the parties, for instance by
rendition, oral communication, written statement or communication to
the parties or by the expiry of the time-limit for a legal means [of appeal]
is governed in first instance by the law applicable to the arbitration...

7. Under a second approach, sometimes referred to as an ‘autonomous
approach’, courts have relied on their own interpretation of what a
binding award under article V(1)(e) should be. In the majority of cases,
courts following this approach have ruled that an award shall be
considered as binding if it is no longer open to ordinary means of
recourse, namely those where the substance of the award is reviewed,
even if extraordinary means of recourse are still available, including
actions to set aside. For example the Swiss Federal Tribunal ruled that
foreign arbitral awards are binding on parties under article V(1)(e) when
they ‘can no longer be appealed by ordinary means.’ Likewise, in a case
where the place of arbitration was London, a Dutch court held that
because ‘no ordinary means of recourse [could] be made against the
arbitral award in question’, the award had become binding on the parties
within the meaning of the Convention.’ In Hong Kong, courts have ruled
that an award is ‘binding’ when it is ‘no longer open to appeal on the
merits...

12. Furthermore, regardless of the approach followed, courts assessing
the binding nature of an award have often paid particular attention to the
parties’ intention resulting from the arbitration agreement or the
arbitration rules... a Spanish Court ruled that ‘the binding nature of the
award must be examined under the rules governing the arbitration
rather than under the norms of the State where the arbitration took place
or where the award was rendered.” The Court went on to state that
‘pursuant to [the ICC] Rules, the binding character of the award ensues
from the submission to the ICC arbitration and the valid waiver of any
means of recourse implied in the submission to [ICC] institutional
arbitration,” and on that basis, decided that the award was binding.”

In view of the foregoing, the fact that a part of the award may be
ambiguous does not mean that the award “has not yet become binding”
in terms of Article V(1)(e) of the New York Convention, and in the
present case it results that no further recourse against the award is
possible in France. At paragraph 34 of its note of submissions KGL also
recognises that it cannot be said that the award is not final and binding
in terms of Article 34(6) of the ICC Rules and that it is not contested
that the procedures to set aside the award in terms of French law have
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been exhausted.

3.7. Furthermore it is worth noting that Maltese law draws a
distinction between recognition and registration of the award on the one
hand and the enforcement of the award on the other. While recognition
and registration of a foreign arbitral award has been left in the hands of
the Chairman of the Malta Arbitration Centre who is to decide whether
there is any valid ground of objection in terms of the Article V of the
New York Convention, the enforcement of the award rests with the
Courts of Malta. This results clearly from Article 74 of the Arbitration Act
which provides that foreign arbitration awards which are registered by
the Centre shall “be enforced by the courts of Malta in the same manner
as if such awards were delivered under Part IV of this Act.” At
enforcement stage, an issue which may arise in relation to the question
whether the order on costs may be enforced against both KCL and KGL
or in which proportion, may be resolved by the Maltese Courts which
have the authority to decide whether the award confers an executive
title on the issue of costs against both Respondent Companies or just
one of them. In this connection it is to be noted also that in their reply
dated 8th February 2016 Respondent Companies themselves argue
that ‘it is beyond the remit or powers of the Chairman of the Malta
Arbitration Centre to attempt to give an interpretation to or clarify the
intent of the award” a point which is also made again by Klesch Group
Limited in its final note of submissions. In its submissions concerning
the issue of public policy, which is dealt with below, Klesch Group
Limited itself also notes that it would have a remedy at enforcement
stage: “If the MAC were to accept the registration of the Award it would
effectively defer the question as to whether it is KGL or KCL or both
that are responsible for the payment of costs to the court seized with
the enforcement proceedings that Arkema will initiate once the Award
is registered. Were Arkema to sue out an executive warrant or warrants
against KGL in relation to the award on costs (as it would be expected
to do if the Award is registered in its current form), KGL will have a
remedy in terms of article 281 of the COCP to request, by application,
that the executive act in question be impugned for “any reason valid at
law™ (paragraph 46 and 47 of KGL’s note of submissions).

3.8.  With reference to the interim order of the German Courts of 20th
December 2022 (exhibited by KGL on 10th January 2022) it is to be
noted that, as evident from its title, the application before the German
Courts was for enforcement of the award against KGL: “In the matter of
Arkema France versus Klesch Group Limited concerning enforcement
of a judgment” so much so that even in its letter of 10th January 2023
KGL states that the proceedings in Germany are for recognition and
enforcement of the award. In this order, the Schleswig-Holstein
Regional Court expresses the preliminary view ‘that ‘Klesch’ was
intended by the arbitral tribunal to refer to both the respondent and
Klesch Chemicals Limited. This should be sufficiently clear from the
naming of the parties under clause 1.A.1 of the arbitral award” and
ordered the appointment of experts on French law to express an
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opinion with regard to the extent of liability of KGL and/or KCL arising
from the award on costs after noting that it [i.e. the German Court] “can
answer the question to be evaluated according to French law, as to
whether the award against the respondent in this instance has been
made against same as a joint or several debtor, but only after an
evaluation by a suitable expert of, in particular, both the case law
relating to French law and the literature published on the subject.” It
therefore appears that the German enforcement authority did not
consider the ambiguity of the part of the award dealing with the extent
of liability of KGL and/or KCL for costs as an a priori bar or obstacle to
recognition and enforcement of the award.

3.9. Finally, it is to be noted that in its final note of submissions filed
on the 14th November 2022, Klesch Group Limited attempts to raise a
further objection in terms of Article V(2)(b) of the New York Convention
dealing with the defence of public policy. In essence it argues that the
recognition and enforcement of an ambiguous award would be in
breach of the principle of legal certainty which is a fundamental aspect
of the rule of law and, therefore, a rule of public policy. It further
elaborates on this point in its note of submissions, which point is also
mentioned briefly in the final note of submissions of Klesch Chemicals
Limited.

3.10. Inthe first place it is to be noted that this ground of objection was
not raised in the original statement of objections of Respondent
Companies filed on 8th February 2016, and in terms of Rule 55(1) of
the Arbitration Rules the respondent has ten working days to state in
writing whether there are any reasons why the award should not be
registered. Neither was the public policy objection raised by Klesch
Group Limited in its letter of 20th December 2021 where it once again
raised its objections to the registration of the award following the
decision of the French Cour de Cassation of 27th January 2021. In any
case the Chairman considers that the objection to the registration of the
award on grounds of public policy is unfounded since any possible
ambiguity in the award on costs does not offend some sacrosanct
principle in Malta. As noted in the Guide on the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (Gaillard and
G. Bermann eds., Special Edition, Brill Nijhoff, 2017, page 254),

“although different jurisdictions define public policy differently, case law
tends to refer to a public policy basis for refusing recognition and
enforcement of an award under article V(2)(b) of the New York
Convention when the core values of a legal system have been deviated
from. Invoking the public policy exception is a safety valve to be used in
those exceptional circumstances when it would be impossible for a legal
system to recognise an award and enforce it without abandoning the
very fundaments on which it is based. In the words of the often-quoted
judgment of the Second Circuit of the United States Court of Appeals in
Parsons, ‘enforcement of foreign arbitral awards may be denied on [the
basis of public policy] only where enforcement would violate the forum
state’s most basic notions of morality and justice.”
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The simple fact that an enforcing authority, which in Malta are the
Courts of Malta, may have to interpret an order for costs in an award
does not raise any public policy concerns. It is also premature for
Klesch Group Limited to argue that the award “cannot effectively be
enforced by the Maltese Courts” (paragraph 46 of KGL’s note of
submissions) as there is no reason to doubt that a Maltese Court tasked
with enforcement would be able to decide whether the order on costs
is to be enforced against KGL or not. It is also quite contradictory for
Klesch Group Limited to assert that the Maltese Courts seized with
proceedings for the enforcement of the award “do not have jurisdiction
nor competence to resolve the issue” (paragraph 49 of KGL’s note of
submissions) when they previously assert that neither the Chairman of
the Malta Arbitration Centre has the power to resolve the issue and that
there exists a remedy at enforcement stage from the Courts of Malta
(paragraph 46 and 47 of KGL’s note of submissions). Furthermore,
Respondent Companies could have made a request themselves to the
arbitral tribunal for an interpretation of the award on costs in terms of
Article 35(2) of the 2012 ICC Rules of Arbitration.»

12. Klesch Group Limited appellat minn din id-decizjoni fil-5 ta’ Mejju,
2023, u talbet biex din il-Qorti thassar ghalkollox id-decizjoni taé-Centru
u b’hekk thassar ir-redistrazzjoni tal-lodo arbitrali tal-24 ta’ Novembru
2015, fl-arbitragg fl-ismijiet ta’ Klesh Chemicals Limited (Malta) et v.
Arkema France (Kaz Nru. 19308/MCP/DAA), jew inkella thassar ir-

registrazzjoni ta’ dik il-parti tal-lodo arbitrali li hija dwar il-kap tal-ispejjez.

13. L-appellanti ged tressaq dan l-appell fuq is-sahha ta’ tliet aggraviji,
li fil-qosor hafna huma dawn: (i) li I-premessa ta¢-Centru li I-lodo arbitrali
huwa vinkolanti bejn il-partijiet hija zbaljata, b’dana li r-redistrazzjoni ma
kellhiex issir skont is-subin¢iz 1(e) tal-Artikolu V tal-Konvenzjoni ta’
New York tal-1958; (ii) li I-oggezzjoni fuq is-sahha tas-subin¢iz 2(b) tal-
Artikolu V tal-Konvenzjoni ta’ New York tal-1958 setghet titgajjem
minnha f'kull stadju tal-pro¢eduri; u (iii) li r-registrazzjoni tal-lodo bil-mod
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ta’ kif inhu mfassal ser tkun gqed twassal ghat-tkasbir tal-principju tac-
¢ertezza legali i huwa principju ta’ ordni pubbliku, b’dana Ii ¢-Centru ma
messux ordna dik ir-registrazzjoni fuq is-sahha tas-subin¢iz 2(b) tal-

Artikolu V tal-Konvenzjoni ta’ New York tal-1958.
14. Arkema France wiegbet ghal dan I-appell fl-14 ta’ Awwissu, 2023,
u fit-twegiba taghha nsistiet li dan l-appell ghandu jigi mi¢hud u i d-

decizjoni appellata ghandha tigi kkonfermata ghalkollox.

15. Inzamm smigh fit-23 ta’ Novembru, 2023 u minn hemmhekk il-

kawza thalliet biex tinghata d-decizjoni llum.

Konsiderazzjonijiet:

16. L-ewwel aggravju mressag minn Klesch Group Limited huwa

mibni fug l-argument li I-lodo arbitrali mhuwiex vinkolanti minhabba |-
ambigwita li ged tghid li hemm fil-kap tal-ispejjez, u li b’hekk m’ghandux
jinghata gharfien u ezekuzzjoni fMalta fuq is-sahha tas-subin¢iz 1(e) tal-

Artikolu V tal-Konvenzjoni ta’ New York tal-1958.

17. F’'danir-rigward, l-appellanti gieghda tilmenta li fid-decizjoni tieghu
¢-Centru gerfex «il-finalita» tal-pro¢eduri ordinarii tal-appell mal-kwistjoni

dwar jekk il-lodo arbitrali huwiex «vinkolanti» bejn il-partijiet. Tfisser li s-
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subinc¢iz 1(e) tal-Artikolu V tal-Konvenzjoni ta’ New York tal-1958
jitkellem dwar c¢irkostanza li fiha I-lodo arbitrali ma jkunx ghadu gie
vinkolanti (binding) bejn il-partijiet u mhux fejn il-lodo arbitrali ma jkunx

finali (final).

18. Ghalkemm il-kumpanija appellanti tistgarr li mhijiex gieghda
tikkontesta li r-rimedji ordinarji ta’ appell fug il-mertu tal-kawza gew
ezawriti fi Franza, madankollu tishaq li dan il-fatt wahdu m’ghandux
jinftiehem |i |-lodo arbitrali huwa vinkolanti bejn il-partijiet u sabiex
issahhah dan l-argument, hija tirreferi ghall-Artikolu 72(5) tal-Att dwar |-

Arbitragg.

19. Issostni li sakemm ikun hemm kwistjonijiet ambigwi fid-decizjoni,
dak il-lodo, anke jekk ikun finali, ma jistax jitgies li jkun vinkolanti u
konklussiv. Biex taghti ezempiju hija tirreferi ghall-Artikolu 825 tal-Kodici
ta’ Organizzazzjoni u Proéedura Civili, u tghid li jekk ikun hemm zbalii
ta’ kalkolu jew ta’ kliem, jew inkella espressjonijiet li ma jkunux ¢ari jew li
jistghu jinftiehmu xortohra minn dak i riedet ftfisser il-Qorti, il-ligi
tippermetti pro¢edura sabiex dik is-sentenza, ghalkemm finali, tkun tista’
tigi kkoreguta jew iccarata qabel ma din issir vinkolanti u b’hekk
ezegwibbli bejn il-partijiet. Ittenni ghalhekk li ¢-Centru zbalja meta mexxa
bir-registrazzoni tal-lodo u ¢ahad l-odgezzjoni taghha fuq is-sies tas-

subinciz 1(e) tal-Artikolu V tal-Konvenzjoni ta’ New York tal-1958.
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20. Tissokta billi targumenta i fkull kaz, kien fid-dmir tac-Centru li
jinvestiga jekk kienx hemm xi mod kif I-ambigwita fil-lodo arbitrali tigi
CcCarata jew inkella li jwettaq dak I-ezercizzju huwa stess bil-ghajnuna ta’
esperti dwar il-ligi Franc¢iza, biex ikun jista’ jic¢ara d-decizjoni dwar il-kap
tal-ispejjez, qabel ma jghaddi biex jaccetta r-registrazzjoni tal-lodo.
Tilmenta li minflok ghamel hekk, i¢-Centru hasel idejh mill-kwistjoni tal-
ambigwita u tefaghha f'hogor il-Qrati Maltin billi rraguna li I-ligi Maltija
taghmel distinzjoni bejn I-gharfien tal-lodo u |-ezekuzzjoni tal-istess, u li
huwa fl-istadju tal-ahhar li hija ser ikollha ¢-¢ans li topponi ghall-
ezekuzzjoni tal-istess lodo quddiem il-Qrati bis-sahha tal-Artikolu 281

tal-Kodiéi ta’ Organizzazzjoni u Pro¢edura Civili.

21. Dwar dan l-ahhar punt, tiimenta li hija m’ghandha I-ebda ¢ertezza
li ser ikollha ¢-¢ans li tikkontesta I-ezekuzzjoni tal-lodo fil-proceduri tal-
ezekuzzjoni, u dan billi I-gurisprudenza dwar ir-rimedju taht |I-Artikolu 281
tal-Kodiéi ta’ Organizzazzjoni u Proé¢edura Civili mhijiex konsistenti.
Tfisser li hemm decizjonijiet li taw tifsira dejga lil dan ir-rimedju, filwaqt i
hemm ohrajn li tawh tifsira aktar wiesgha, u minhabba fhekk targumenta
li hija m’ghandha |-ebda garanzija li ser ikollha ¢-¢ans li titlob kjarifika
dwar l-ambigwita fil-kap tal-ispejjez tal-lodo. 1zzid li hemm sahansitra
wkoll dubju dwar jekk il-Qrati ghandhomx kompetenza li jaghmlu kjarifika

bhal dik, u fid-dawl ta’ dan kollu tishaq li ¢-Centru ma kellux jirregistra |-
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lodo gabel ma tissolva |-kwistjoni ambigwa li tghid li hemm dwar il-kap tal-

ispejjez.
22. 1I-Qorti wara li gharblet dawn l-argumenti kollha tal-kumpanija
appellanti jidhrilha li l-ilmenti fdan l-aggravju, mhux biss mhumiex

misthoqga, izda huma sahansitra fiergha.

23. Jissokta jinghad li ladarba dawn il-pro¢eduri huma dwar I-gharfien
ta’ decizjoni ta’ arbitragg li nghatat fi Franza, allura I-ligi applikabbli
ghandha tkun il-Konvenzjoni tan-Nazzjonijiet Uniti Dwar |-Gharfien u
|-Ezekuzzjoni ta’ Decizjonijiet ta’ Arbitragg Barranin, iffirmata fi New
York fl-10 ta’ Gunju, 1958, jew kif inhi ahjar maghrufa bhala |I-Konvenzjoni

ta’ New York tal-1958.

24. Ir-Regolament 1215/2012 tal-Parlament Ewropew u tal-Kunsill
Dwar il-Gurisdizzjoni u r-Rikonoxximent u |-Ezekuzzjoni ta’ Sentenzi
fi Kwistjonijiet Civili u Kummerg¢jali jaghmilha ¢ara li I-Konvenzjoni ta’
New York tal-1958 ghandha tipprevali fuq dak ir-Regolament, tant li fl-
Artikolu 73(2) tar-Regolament insibu mnizzel li dak kollu li hemm fir-
Regolament m’ghandux jaffettwa I-applikazzjoni tal-Konvenzjoni ta’ New
York tal-1958 (ara f'dan is-sens il-premessa 12 tar-Regolament
1215/2012 u pagna 414 tal-ktieb ta’ Trevor Hartley, ‘Civil Jurisdiction

and Judgements in Europe’, mitbugh mill-istamperija tal-Universita ta’
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Oxford, fis-sena 2017, kif ukoll Giovanni Sidoti v. European Insurance
Group Limited deciza mill-Qorti tal-Appell fil-11 ta’ Marzu, 2016 meta

kien ghadu jopera r-Regolament tal-Kunsill (KE) Nru 44/2001).

25. Kif tixhed anke d-dahla tal-Konvenzjoni ta’ New York tal-1958, li
giet ratifikata fMalta fit-22 ta’ Gunju, 2000, u li bdiet tifforma parti integrali
mil-ligi Maltija, wara li giet trasposta fit-Tielet Tagqsima tat-Tieni Skeda
tar-Regoli Dwar |-Arbitragg, I-ghan ewlieni wara din il-Konvenzjoni
huwa li timponi obbligu fuq il-firmatarji taghha li jirrikonoxxu kull lodo
arbitrali li jaqa’ fl-isfera ta’ applikabilita ta’ dik il-Konvenzjoni, u li dawk id-
decizjonijiet jigu ezegwiti dagslikieku nghataw fi proceduri ta’ arbitragg

domestiku.

26. Tassew, minn gari kontestwali tal-Artikoli 1ll, IV u V tal-
Konvenzjoni ta’ New York tal-1958, jidher bi¢-¢ar li din il-Konvenzjoni
giet imfassla b’tali mod Ii I-gharfien u |-ezekuzzjoni ta’ decizjonijiet ta’
arbitraggi barranin ghandha tkun ir-regola, filwaqt li ¢-¢ahda ghall-istess
ghandha tkun biss |-e¢¢ezzjoni. Kemm hu hekk, inghad mhux darba li I-
Konvenzjoni hija kkaratterizzata minn «pro-enforcement bias» (ara
Glencore Grain Rotterdam B.V. v. Shivnath Rai Harnarain Company,
deciza fis-26 ta’ Marzu, 2002 mill-Qorti tal-Appell, ‘Ninth Circuit’, tal-Istati

Uniti tal-Amerika).
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27. Xempju ta’ dan huwa I-Artikolu Il tal-Konvenzjoni, li fih insibu li:

«[k]ull Stat Kontraenti ghandu jaghraf id-deéizjonijiet ta’ arbitragq

bhala vinkolanti u jsegwihom skont ir-regoli ta’ procedura tat-

territorju fejn id-decéizjoni kollha ssehh, skont il-kondizzjonijiet

stabbiliti_f’dawn _I-artikoli li _gejjin». Minn dan [-Artikolu johrog il-

principju li filwaqt li huwa fil-kompetenza tal-Istati Kontraenti li jfasslu I-
pro¢edura li biha wiehed jista’ jitlob I-gharfien u I-ezekuzzjoni ta’ lodo
arbitrali barrani, madankollu I-kundizzjonijiet dwar jekk lodo arbitrali
barrani ghandux jigi rikonoxxut u eventwalment ezegwit ghandhom ikunu
dawk biss li huma specifikament imsemmija fil-Konvenzjoni (ara pagna
60 tal-pubblikazzjoni tal-Kunsill Internazzjonali  ghall-Arbitragg
Kummerdjali (ICCA) ‘ICCA’s Guide to the Interpretation of the 1958
New York Convention: A Handbook for Judges’, ippublikat fl-Aja, fis-

sena 2011).

28. Huwa wkoll mifhum Ii hekk kif I-applikant iressaq il-lista ta’
dokumenti misjuba fl-Artikolu IV tal-Konvenzjoni (trasposta
fRegolament 54 tar-Regolamenti dwar |-Arbitragg), l-applikant ikun
diga akkwista mad-daqqa t'ghajn il-jedd ghall-gharfien u I-ezekuzzjoni tal-
lodo, u li minn dak il-mument ’il quddiem huwa biss f'kaz li jkun hemm xi
wahda jew aktar mir-ragunijiet misjuba fl-Artikolu V tal-Konvenzjoni, li
I-lodo jista’ ma jigix rikonoxxut u ezegwit (ara Yukos Oil Co. v. Dardana

Ltd moghtija mill-Qorti tal-Appell tal-Ingilterra u Wales fit-18 ta’ April,
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2002, [2002] EWCA Civ 543, u pagna 74 tal-ICCA’s Guide to the
Interpretation of the 1958 New York Convention: A Handbook for

Judges).

29. Wara kollox, dawn il-principji li ghadha kif gieghda ssir referenza
ghalihom huma kristallizzati fRegolament 57(3) tar-Regolamenti dwar

I-Arbitragg li jagra hekk:

«[jlekk l-applikazzjoni tkun maghmula skont dawn ir-regoli u l-intimat
ikun notifikat bil-mod gust, direttament jew permezz ta’ kuratur ad litem,
I-gharfien tad-decizjoni ta’ arbitradq barranija jista’jigi michud biss jekk
I-intimat igib provi li hemm ir-ragunijiet imsemmija fl-Artikolu V tat-Tielet
Parti tat-Tieni Skeda li tinsab ma’ I-Att».

30. Peress li kif ged nghidu, l-ispirtu tal-Konvenzjoni huwa favur I-
gharfien u l-ezekuzzjoni ta’ decizjonijet ta’ arbitragg u mhux bil-kontra,
huwa wkoll maghruf li r-ragunijiet misjuba fl-Artikolu V tal-Konvenzjoni,
mhux biss ghandhom jitgiesu li huma tassattivi (i.e. ezawrjenti), izda fuq
kollox ghandhom jigu mfissra b’mod dejjaq kemm jista’ jkun (ara Adamas
Managment & Services Inc. v. Aurado Energy Inc. moghtija mill-
Queen’s Bench of New Brunswick, Trial Division gewwa |-Kanada, fit-28

ta’ Lulju, 2004).

31. Huwa mizmum ukoll li I-ezistenza nfisha ta’ xi wahda mir-ragunijiet
imsemmija fl-Artikolu V tal-Konvenzjoni ma jorbotx idejn il-gudikatur li
jkun gieghed jistharreg it-talba ghall-gharfien u l-ezekuzzjoni ta’ decizjoni
ta’ arbitragg. Dan ghaliex fl-ahhar mill-ahhar taga’ fis-setgha
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diskrezzjonali tieghu li jiddeciedi jekk ghandux xorta wahda jawtorizza |-
gharfien ta’ dik id-decizjoni (ara Nigerian National Petroleum
Copropration v. IPCO (Nigeria) Ltd. moghtija mill-Qorti tal-Appell tal-
Ingilterra u Wales fit-28 ta’ Ottubru, 2008, [2008] EWCA Civ 1157 u pagna
21 tal-pubblikazzjoni, The New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards - Explanatory
Documentation prepared for Commonwealth Jurisdictions by Profs
K.W. Patchett’, ippublikat mis-Segretarjat tal-Commonwealth, fis-sena

1981).

32. ll-kazijiet li fihom ghandha tigi michuda t-talba ghall-gharfien u I-
ezekuzzjoni ta’ lodo barrani huma ghalhekk tabilhaqq e¢¢ezzjonali u f’kull
kaz, il-piz tal-prova dwar |-ezistenza ta’ xi wahda mir-ragunijiet misjuba fl-
Artikolu V tal-Konvenzjoni, li huwa meqjus bhala «sostanzjali», jaga’
dejjem fuqg spallejn min ikun qieghed jopponi ghall-gharfien u I-
ezekuzzjoni tal-lodo (ara Encyclopaedia Universalis S.A. V.
Encyclopaedia Brittanica, Inc. moghtija mill-Qorti tal-Appell ‘Second

Circuit’, tal-Istati Uniti tal-Amerika, fil-31 ta’ Marzu, 2005).

33. Fil-konkret, is-subin¢iz 1(e) tal-Artikolu V tal-Konvenzjoni, i
dwaru huwa l-ewwel aggravju, jitlob imbaghad lill-parti li kontriha jkun
gieghed jintalab I-gharfien u I-ezekuzzjoni ta’ lodo barrani sabiex «iggib

provax li: (i) «id-decizjoni tkun ghadha ma saritx vinkolanti fuq il-partijiet»,
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jew inkella (i) li d-decizjoni «tkun twarrbet jew giet sospiza minn awtorita

kompetenti fil-pajjiz fejn, jew li taht il-ligi tieghu, tkun inghatat».

34. Fil-kaz tal-lum, ghalkemm il-kumpanija appellanti gieghda ssejjes
l-ewwel aggravju taghha fuq ghadd ta’ argumenti, il-Qorti tgis li meta
jinghasar kollox, I-argumenti taghha huma b’xi mod jew iehor imsejsa fuq
il-premessa li d-decizjoni li taghha Arkema France talbet I-gharfien, ma
tistax titgies li hija vinkolanti bejn il-partijiet sakemm ma tigix registrata
mi¢-Centru, u li ¢-Centru ma jistax jirregistra dik id-decizjoni sakemm ma
jigix iccarat il-kap tal-ispejjez tal-lodo, li skont il-kumpanija appellanti

huwa ambigwu.

35. Fil-fehma tal-Qorti, ragunament bhal dan huwa wiehed hazin u dan

ghal aktar minn raguni wahda.

36. Ibda biex, mhuwiex floku l-argument tal-kumpanija appellanti li
huwa I-att innifsu tar-registrazzjoni tal-lodo arbitrali li jaghmel id-decizjoni
barranija bhala wahda vinkolanti bejn il-partijiet. Li kieku kien hekk, I-ebda
lodo barrani ma jista' jitgies li huwa vinkolanti bejn il-partijiet, bil-
konsegwenza li kull meta ssir talba ghar-rikonoxximent u r-registrazzjoni
ta’ lodo barrani fMalta, il-parti li kontriha tintalab ir-registrazzjoni tista’
dejjem topponi ghall-gharfien tal-lodo barrani fuq is-sahha tas-sub-in¢iz

1(e) tal-Artikolu V tal-Konvenzjoni ta’ New York tal-1958. Tifsira bhal
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din tistona ferm mal-ispirtu tal-Konvenzjoni, u ragunament fieragh daqgs

dan ma tantx jixhet dawl sabinh fuq I-appellanti.

37. Ghalkemm huwa veru li s-sub-in¢iz (1)(e) tal-Artikolu V tal-
Konvenzjoni ma fihx il-kelma «finali», u minflok juza I-kelma
«vinkolanti», ironikament, |-imhuh wara dan l-artikolu fissru li r-raguni
ghalfejn intghazlet il-kelma «vinkolati» fuq dik «finali», kienet |i t-tifsira tal-
kelma «vinkolanti» hija angas oneruza minn dik «finali». Kemm hu hekk,
huwa u jfisser ghalfejn intghazlet il-kelma «vinkolanti» minflok dik «finali»,
il-President tal-grupp responsabbli mit-tfassil tal-Artikolu V(1)(e) tal-

Konvenzjoni kien gal li

«The Working Party agreed that an award should not be enforced if
under the applicable arbitral rules it was still subject to an appeal which
had a suspensive effect, but at the same time felt that it would be
unrealistic to delay the enforcement of an award until all the time limits
provided for by the statutes of limitations had expired or until all possible
means of recourse, including those which normally did not have a
suspensive effect, have been exhausted and the award has become
final’» (Travaux préparatoires, Comments on Draft Convention on
the Recognition and Enforcement of Foreign Arbitral Awards,
E/CONF.26/SR.17, pag 3).

38. Kemm minn kif tixhed din is-silta, kif ukoll minn dak li nghad fghadd
kbir ta’ sentenzi barranin dwar dan is-sudgett, jirrizulta bi¢-car li, bil-
kuntrarju ta’ dak li gieghda targumenta I-kumpanija appellanti, decizjoni
ta’ arbitragg barrani titgies bhala «vinkolanti» fil-kuntest tas-subin¢iz
(1)(e) tal-Artikolu V tal-Konvenzjoni, hekk kif din ma tkunx ghadha

soggetta ghal ebda forma ta’ appell jew proceduri ordinarji li bihom tkun
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tista’ tigi attakkata fil-mertu (ara X v. Y moghtija fil-21 ta’ Frar, 2005 mit-
Tribunal Federali fl-iZvizzera u Diag Human SE v. Czech Republic
moghtija mill-Qorti tal-Kummerc¢ tal-Ingliterra u Wales fit-22 ta’ Mejju,
2014, [2014] EWHC 1639 (Comm)). Naturalment, huwa mehtieg i
stharrig bhal dan jitwettaq dejjem fid-dawl tal-ligi jew ahjar ir-regolamenti

li jkunu ghazlu I-partijiet fil-ftehim ghall-arbitragg.

39. Fil-kaz taghna, minn harsa lejn paragrafu 11 tat-Termini ta’
Referenza tal-arbitragg, li wassal ghad-decizjoni li taghha ged jintalab |-
gharfien (fpagna 562 u 563 tal-atti), jidher bi¢-¢ar li Klesch Chemicals
Limited bdiet il-procedura tal-arbitragg fuq is-sahha ta’ ftehim ghax-xiri u
I-bejgh tal-ishma (share purchase agreement), li I-istess Klesch
Chemicals Limited iffirmat ma’ Arkema France fit-23 ta’ Mejju, 2012. Mill-
istess paragrafu jirrizulta li fi klawsola 10.10(b) ta’ dak il-kuntratt, il-
partijiet kienu gablu fuq zewg punti importanti. Dak tal-ewwel hu li |-
proceduri ta’ arbitragg kellhom ikunu regolati bir-Regolamenti ta’
Arbitragg tal-Kamra tal-Kummer¢ Internazzjonali (Rules of Arbitration
of the International Chamber of Commerce), filwaqt li dak tat-tieni huwa
mbaghad li: «[tlhe award of the arbitral tribunal shall be final and
binding upon the Parties, and each Party hereby waives and all
rights to appeal or challenge the award in so far as such waiver can

be validly made.»
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40. ll-kumpanija appellanti Klesch Group Limited hija wkoll firmatarja
tat-Termini ta’ Referenza tal-arbitragg u fparagrafu 81 ta’ dawk it-Termini
(ara pagna 576 tal-atti), tnizzel li r-regoli tal-pro¢edura applikabbli ghal dik
it-tiiwima kellhom ikunu r-Regolamenti tal-Arbitragg tal-Kamra tal-

Kummer¢ Internazzjonali tal-2012.

41. Jekk imbaghad naghtu harsa lejn ir-Regolamenti tal-Arbitragg
tal-Kamra tal-Kummer¢ Internazzjonali tal-2012, naraw li fparagrafu
6 tal-Artikolu 34 insibu mnizzel li: «[e]very award shall be binding on
the parties. By submitting the dispute to arbitration under the Rules,
the parties undertake to carry out any award without delay and shall
be deemed to have waived their right to any form of recourse insofar

as such waiver can validly be made.»

42. Kif inghad bosta drabi ohra fkazijiet simili, aladarba |-kumpanija
appellanti gablet li I-arbitragg kellu jkun soggett ghar-Regolamenti tal-
Arbitragg tal-Kamra tal-Kummer¢ Internazzjonali tal-2012, allura hija
kienet qieghda tintrabat bil-quddiem |i dak [-arbitragg kellu jkun
«vinkolanti» fugha minnufih u dan hekk kif jinghata (ara fdan is-sens
International Trading and Industrial and Investment Company v.
Dyncorp Aerospace Technology moghtija mill-Qorti tad-Distrett ta’
Columbia gewwa I-Istati Uniti tal-Amerika fil-21 ta’ Jannar, 2011). II-

kumpanija appellanti ghalhekk ma tistax tmur lura minn kelmtha jew
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tregga’ l-arlogg lura.

43. Fkull kaz, il-kumpanija appellanti stess stqarret fir-rikors tal-appell
taghha li hija mhijiex ged tikkontesta li, «r-rimedji ordinarji ta’ appell fuq il-
mertu tal-kawza bejn il-partijiet gew ezawriti gewwa Franza». Din |-
istqarrija ma saritx biss fir-rikors tal-appell (Fparagrafu 23), izda saret
ukoll fin-nota ta’ sottomissjonijiet taghha li ressget quddiem i¢-Centru
(paragrafi 33 u 34, fpagna 195 tal-atti) u fil-verbal li sar mill-avukati tal-

partijiet fis-seduta tat-23 ta’ Marzu, 2022 (fpagna 283 tal-atti).

44. |l-fatt ta’ kemm id-decizjoni tal-arbitragg m’ghadx tista’ tigi
kkontestata fi Franza tirrizulta wkoll minn stqarrija mahlufa tal-avukat
Geoffroy P. Lyonnet (fpagni 370 sa 372 tal-atti), li fiha fisser kif wara li |-
kumpanija appellanti tilfet il-proceduri ghat-twarrib tad-decizjoni (action to
set aside) quddiem il-Qorti tal-Appell fParidi, kif ukoll quddiem il-Qorti ta’
Kassazzjoni Franciza, il-kumpanija appellanti ma fadlilha I-ebda rimedji
ohra quddiem il-Qrati Franc¢izi u b’hekk il-lodo huwa finali, irrevokabbli u
vinkolanti kemm fuqg Klesh Chemicals Limited u kif ukoll fug Klesch Group
Limited. Ta’ min jghid li din l-istqarrija mahlufa mhux biss hija
u Maxime Julienne (fpagna 316 tal-atti), izda hija wkoll sa ¢ertu punt
ikkonfermata mill-Professur Mouralis |i fit-tieni opinjoni legali tieghu

ammetta li:

Pagna 25 minn 35



App. Civ. 54/23/1

«[i]n its judgment dated 22 January 2019, the Paris Court of Appeal
refused to set the award aside, which automatically made it enforceable
in France, according to Article 1527, paragraph 2, of the French Code
of Civil Procedure» (fpagna 246 tal-atti).

45. Kif rajna aktar kmieni, huwa mifhum li I-kelma «vinkolanti» fil-
kuntest tas-subin¢iz 1(e) tal-Artikolu V tal-Konvenzjoni, tirreferi ghal
dak l-istat ta’ fatt li fih id-decizjoni ta’ arbitragg ma tibgax soggetta ghal
ebda forma ta’ appell jew proc¢eduri ordinarji li bihom tkun tista’ tigi
attakkata fil-mertu. F'dan il-kaz, dan l-istat ta’ fatt huwa ppruvat, u
ghalhekk huwa kollu ta’ xejn li I-kumpanija appellanti ged tibga’ thambaq
li I-lodo li Arkema France talbet I-gharfien tieghu fMalta ghadu mhuwiex

vinkolanti skont is-sub-in€iz 1(e) tal-Artikolu V tal-Konvenzjoni.

46. Dagstant iehor ma jista’ jwassal imkien lill-kumpanija appellanti, I-
ilment li ¢-Centru naqgas milli jizgura li jiééara l-ambigwitajiet li tghid i
hemm fil-kap tal-ispejjez tal-lodo, gabel ma jordna r-registrazzjoni tieghu.
Dak li ghandu jaghmel i¢-Centru fi proceduri ghall-gharfien ta’ decizjoni
ta’ arbitragg barrani huwa biss li jistharreg jekk dik id-decizjoni tissodisfax
il-kundizzjonijiet ghall-gharfien skont il-Konvenzjoni ta’” New York tal-
1958, u xejn aktar. Ma kienx ghalhekk fil-kompitu taé-Centru li jghid kif

ghandu jinftiehem il-kap tal-ispejjez tal-lodo.

A47. Fugq kollox i¢-Centru langas ma saritlu xi talba biex jaghmel dak i I-

kumpanija appellanti gieghda tippretendi li kellu jsir. Dan biex ma
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jinghadx ukoll li kienet il-kumpanija appellanti stess li ironikament wissiet
lic-Centru li ma kienx fil-kompitu tieghu li jinterpreta I-kap tal-ispejjez (ara
b’ezempiju: (i) it-tieni paragrafu tat-tieni pagna tat-twegiba tat-8 ta’ Frar,
2016, fpagna 381 tal-atti; (ii) il-paragrafu ta’ qabel tal-ahhar fir-risposta
tal-20 ta’ Di¢embru, 2021, fpagna 365 tal-atti; u (iii) paragrafi 27 sa 31

tan-nota ta’ sottomissjonijiet, fpagni 194 u 195 tal-atti).

48. ll-kumpanija appellanti ma tistax tbiddel l-argumenti taghha bhal

gasba tixxejjer mar-rih, u fid-dawl ta’ dan il-Qorti tqis li I-kritika taghha lejn

ic-Centru hija bil-wisq ingusta.

49. L-ewwel aggravju gieghed ghalhekk jigi mi¢hud kollu kemm hu.

50. Fit-tieni_ aggravju I-kumpanija appellanti tghaddi biex targumenta

li -oggezzjoni taghha fuq is-sahha tas-subin¢iz 2(b) tal-Artikolu V tal-
Konvenzjoni ta’ New York tal-1958 setghet titqajjem minnha f’kull stadju
tal-pro¢eduri, u dan anke jekk ma gajmitx din il-pregudizzjali fit-twegiba
taghha li ressqget skont Regolament 55 tar-Regoli Dwar I-Arbitragg.
Tfisser |i bid-differenza ghall-ewwel paragrafu, it-tieni paragrafu tal-
Artikolu V tal-Konvenzjoni ma jitlobx li oggezzjoni bhal din titressaq
b’talba specifika f'xi terminu u zzid li din |-oggezzjoni setghet sahansitra
titqajjem mic-Centru, ex officio. Fid-dawl ta’ dan, tiimenta li ¢-Centru

zbalja meta ddecieda li I-oggezzjoni taghha fuq il-bazi tas-subin¢iz 2(b)
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tal-Artikolu V tal-Konvenzjoni, kellha bilfors titgajjem fit-twegiba

originali taghha.

51. Minghajr ma hemm ghalfejn jinghad hafna, il-Qorti tqis li dan I-
aggravju huwa fieragh ghalkollox. Fil-fehma tal-Qorti, il-kumpanija
appellanti jew ma qgratx sewwa d-decizjoni appellata, jew inkella ged

tipprova titlewwem fuq ix-xejn.

52. 1l-Qorti ged tghid hekk ghaliex minn imkien fid-decizjoni appellata
ma jirrizulta li ¢-Centru ddecieda li l-oggezzjoni taghha fuq il-bazi tas-
subing¢iz 2(b) tal-Artikolu V tal-Konvenzjoni, kellha bilfors titqajjem fit-
twegiba originali taghha. Imbilli ¢-Centru osserva li I-kumpanija appellanti
ressget dan l-argument ghall-ewwel darba fin-nota ta’ sottomissjonijiet
finali taghha, dan ma jfissirx li ¢-Centru gal li hija ma setghetx tqajjem dik

l-oggezzjoni.

53. F’kull kaz, dan l-aggravju langas ma jista’ jkun ta’ xi fejda ghall-
kumpanija appellanti u dan ghaliex minn kif jidher minn paragrafu 3.10
tad-decizjoni appellata, i¢-Centru stharre§ xorta wahda l-argumenti
taghha li tganqglu fuq il-bazi tas-subin¢iz 2(b) tal-Artikolu V tal-
Konvenzjoni. Tant hu hekk, li t-tielet aggravju ta’ dan l-appell huwa dwar

dawk il-konsiderazzjonijiet.

Pagna 28 minn 35



App. Civ. 54/23/1

54. Dan it-tieni aggravju ghalhekk gieghed jigi michud ukoll.

55. Jifdal biss it-tielet aggraviju, li gieghed jissejjes fuq I-argument li ¢-

Centru kellu jirrifjuta li jirregistra I-lodo fuq il-bazi tas-subinéiz 2(b) tal-
Artikolu V tal-Konvenzjoni, u dan billi -ambigwita li ged tqis li hemm fil-
kap tal-ispejjez ser tkun gieghda xxellef il-prin¢ipju ta¢-certezza legali, li

fi kliemha huwa wiehed mill-pilastri tal-ordni pubbliku.

56. Dwar dan, il-kumpanija appellanti filwaqt li tistgarr li hija tagbel
mac-Centru li fiha nfisha, l-ambigwita fil-lodo, ma tikser |-ebda prinéipju
ta’ ordni pubbliku fMalta, targumenta li fil-mument li &-Centru ddecieda i
jirregistra I-lodo, dan il-lodo sar ezegwibbli u minhabba f'hekk inkiser il-
principju fundamentali dwar il-htiega tac-certezza legali fil-pro¢eduri legali
jew gudizzjarji. Tghid li ¢-Centru stess «ammetta» li fil-forma tieghu, il-
kap tal-ispejjez tal-lodo «ma jistax jigi ezegwit ghaliex huwa ambigwu u
jehtieg li jigi ¢éaraty, u tfisser li skont i¢-Centru huwa xoghol il-Qrati Maltin
li fl-istadju tal-ezekuzzjoni ser ikollhom igisu jekk tistax tigi msewwija dik

[-ambigwita.

57. Fdan I-isfond, ittenni li ¢-Centru nagas milli jikkunsidra, jekk il-Qrati
Maltin kellhomx is-setgha jew il-kompetenza li jinterpretaw huma stess
x’kienet l-intenzjoni tat-tribunal arbitrali fil-kap tal-ispejjez. Filwaqt li tghid

li I-Qrati Maltin m’ghandhomx dik is-setgha jew kompetenza ghaliex |-
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arbitragg kien wiehed barrani u regolat bil-ligi barranija, izzid li fkull kaz,
hemm ir-riskju li I-ezerc¢izzju tal-interpretazzjoni jbiddel is-sustanza tal-
istess decizjoni kif moghtija mit-tribunal arbitrali, u b’hekk il-Qrati Maltin
ikunu ged jagbzu 'l barra mil-limiti tal-awtorita u kompetenza taghhom fl-

att ta’ kjarifika tal-lodo.

58. Filwaqt li tammetti li I-irwol tac-Centru huwa li jirregistra u mhux li
jezegwixxi I-lodo arbitrali, il-kumpanija appellanti ttenni li bl-att tar-
registrazzjoni, il-lodo ser ikun gieghed isir ezegwibbli fMalta, u minhabba
fhekk ic-Centru ma messux accetta r-registrazzjoni gabel ma ra kif
setghet tigi solvuta I-ambigwita fil-lodo. Tilmenta li b’dak li ghamel, i¢-
Centru tefa’ fhogor il-Qrati, decizjoni li hija ambigwa, li X'aktarx ma tistax
tigi solvuta mill-istess Qrati, u dan bil-konsegwenza |i gie mwarrab
ghalkollox il-principju tal-ordni pubbliku tal-htiega tac-certezza legali fi

proc¢eduri qudizzjarji.

59. II-Qorti tgis li anke dan l-aggravju mhuwiex fejjiedi, biex ma nghidux

ukoll fieragh.

60. L-ewwel nett, ghandu jinghad li matul iz-zminijiet, il-Qrati barranin
taw bosta sentenzi li fihom fissru kif il-parti li tkun gieghda tikkontesta I-
gharfien u l-ezekuzzjoni ta’ arbitragg, ma tistax tqajjem id-difiza fuq il-bazi

tas-sub-in€iz 2(b) tal-Artikolu V tal-Konvenzjoni, jekk il-kwistjoni li fuq
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is-sahha taghha tkun gieghda ssejjes dik id-difiza, setghet titgajjem
guddiem it-tribunal ta’ arbitragg (ara pagna 256 tal-pubblikazzjoni bl-isem
UNCITRAL Secretariat Guide on the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (New York, 1958),

ippublikat fis-sena 2016).

61. II-Qorti jidhrilha i dik il-pozizzjoni ghandha tapplika bis-shih ghal
dan il-kaz, u dan specjalment meta jigi kkunsidrat li skont it-tieni
paragrafu tal-Artikolu 35 tar-Regolamenti tal-Arbitragg tal-2012 tal-
Kamra tal-Kummer¢ Internazzjonali, il-kumpanija appellanti setghet fi
zmien ta’ 30 jum mid-data li fiha nghata I-lodo, tressaq talba ghall-
interpretazzjoni ta’ dak il-lodo. Il-kumpanija appellanti m’ghamlet xejn
minn dan u mhuwiex sew li issa ged tipprentedi li ¢-Centru ma kellux

jaghraf il-lodo, fuq raguni li fug kollox hija biss il-fehma soggettiva taghha.

62. Dagstant iehor li mhuwiex sewwa li I-kumpanija appellanti ged
tipponta subghajha lejn il-kumpanija appellata billi targumenta li la kienet
Arkema France li rebhet I-arbitragg, allura kien fl-interess taghha, li
tressaq talba ghall-interpretazzjoni tal-kap tal-ispejjez skont I-Artikolu
35(2) tar-Regolamenti tal-Arbitragg tal-Kamra tal-Kummer¢
Internazzjonali tal-2012. Kemm mit-tip ta’ provi li ressqet, kif ukoll fis-
sottomissjonijiet taghha, jidher li ghal Arkema France I-kap tal-ispejjez tal-

lodo huwa ¢ar u ma jehtieg |-ebda interpretazzjoni. ll-pozizzjoni ta’
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Arkema France baqghet dejjem konsistenti, u ghalhekk ma kien jaghmel
I-ebda sens li Arkema France tressaq talba ghall-interpretazzjoni tal-kap
tal-ispejjez. Bl-invers, jekk il-kumpanija appellanti genwinament hasset |i
I-kap tal-ispejjez ma kienx ¢ar, hija kienet fid-dmir li tressaq talba ghall-
interpretazzjoni skont [-Artikolu 35(2). ll-kumpanija appellanti izda
m’ghamlet xejn minn dan, u issa ma tistax tirkeb fuq in-nuqqas taghha
biex topponi ghall-gharfien u I-ezekuzzjoni fuq il-bazi tas-subin¢iz 2(b)

tal-Artikolu V tal-Konvenzjoni.

63. Lil hemm minn dan u fkull kaz, il-Qorti tagbel ghalkollox mad-
decizjoni appellata li I-oggezzjoni tal-kumpanija appellanti fuq il-bazi tas-

subing¢iz 2(b) tal-Artikolu V tal-Konvenzjoni mhijiex fejjieda.

64. Fil-fehma tal-Qorti, it-tifsira moghtija mi¢-Centru lill-frazi «ordni
pubbliku» hija tajba u tirrifletti sewwa dak li I-Qrati Matlin jifhmu b’din il-
frazi. Tassew, inghad kemme-il darba li decizjoni hija meqjusa li tmur
kontra l-ordni pubbliku: «jekk tohloq kunflitt ma’ dawk il-principji ewlenin
tal-ordni guridiku li huma [-qofol tas-sistema legali billi jharsu I-valuri |-
aktar fondamentali tas-socjeta fejn ikun fis-sehh dak I-ordni» (ara Avukat
Dottor Edward Debono noe. v. Jean Pierre sive Jean Borg, moghtija

mill-Qorti tal-Appell fit-30 ta’ Settembru, 2016).

65. L-ebda tigbid ta’ immaginazzjoni ma jista’ jwassal lil din il-Qorti biex
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tikkonkludi li d-decizjoni, li I-kumpanija appellanti ged topponi r-
registrazzjoni taghha, tohloq kunflitt mal-principji ewlenin tal-ordni
guridika ta’ pajjizna. Kif inghad gabel, ir-raguni migjuba mill-kumpanija
appellanti, u sewwasew |-ambigwita fil-kap tal-ispejjez tal-lodo, hija biss
il-fehma soggettiva taghha, u li fug kollox giet ikkontestata b’zewg pariri
legali mressga minn Arkema France. Nuqgas ta’ qbil dwar |-
interpretazzjoni ta’ dec¢izjoni ma jwassalx b’dagshekk ghall-ksur tal-ordni
pubbliku, anke jekk dik id-decizjoni tigi eventwalment ezegwita mill-

kreditur.

66. F’kull kaz, u bhalma jigri fi kwalunkwe titolu ezekuttiv iehor, huwa
fid-dmir tal-Qorti li quddiemha tintalab |-ezekuzzjoni tal-lodo, li tiddeciedi
jekk dak li ser ikun gieghed jintalab jaqax fil-parametri tal-parti dispozittiva

tal-istess lodo.

67. Mhux veru mbaghad li ¢-Centru gal li I-kap tal-ispejjez tal-lodo «ma
jJistax jigi ezegwit ghaliex huwa ambigwu u jehtieq li jigi ¢carat». Bil-kontra

¢-Centru rribatta dan I-argument u fisser li:

«lt is also premature for Klesch Group Limited to argue that the award
“cannot effectively be enforced by the Maltese Courts” (paragraph 46
of KGL’s note of submissions) as there is no reason to doubt that a
Maltese Court tasked with enforcement would be able to decide
whether the order on costs is to be enforced against KGL or not»
(Fparagrafu 3.10 tad-decizjoni appellata).

68. Jekk xejn, l-ordni pubbliku f'Malta jitlob li decizjoni finali li ghaddiet
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f'gudikat, irrispettivament jekk inghatatx fMalta jew barra minn xtutna,
iggib maghha I-finalita, u ghalhekk din jisthoqqgilha illi tigi rispettata u

sussegwentement ezegwita.

69. B’¢ertu soghba, il-Qorti tinnota li I-kumpanija appellanti ged
tipprova taghmel minn kollox biex tahrab |-effetti ta’ decizjoni li nqatghet
kontriha. Dawn il-manuvri huma ta’ ghajb ghaliha, u peress li I-Qorti
jidhrilha li dan I-appell huwa holga minn katina shiha li biha I-kumpanija
appellanti gieghda tipprova xxekkel |-ezekuzzjoni tal-lodo, il-Qorti tqis |i
hemm lok ghall-applikazzjoni tas-sanzjoni kif misjuba f'paragrafu 10 ta’

Tariffa A tal-Kodiéi ta’ Organizzazzjoni u Pro¢edura Civili.

70. L-appell ser ikun gieghed ghalhekk jigi michud ghalkollox.

Decizjoni

Ghaldagstant ghal dawn ir-ragunijiet, il-Qorti gieghda tichad I-appell

imressaq minn Klesch Group Limited u tikkonferma ghalkollox id-

decizjoni appellata, bl-ispejjez kollha kontra I-istess Klesch Group

Limited.

Billi I-Qorti jidhrilha |i dan |-appell huwa wiehed fieragh u vessatorju,

Klesch Group Limited gieghda tigi wkoll ikkundannata li thallas €1,000 lir-
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Registratur tal-Qorti skont paragrafu 10 ta’ Tariffa A mehmuza mal-

Kodi¢i ta’ Organizzazzjoni u Pro¢edura Civili.

Mark Chetcuti Christian Falzon Scerri Josette Demicoli
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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