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Vimal Kumar Rajvihar (b’digriet tat-30 ta‘ Jannar, 2023, I-Avukat
Dr Martha Mifsud u I-PL Veronica Rossignaud gew mahtura bhala
kuraturi deputati sabiex jirrapprezentaw lill-assenti Vimal Kumar Rajvihar, u
b’digriet tad-9 ta‘ Mejju, 2023 gew sostitwiti mal-
Avukat Dr Joseph P. Bonnici u I-PL Jean Pierrre Busuttil)
(‘l-appellat’)

vs.
Identity Malta Agency
(‘l-appellanta’)
II-Qorti,
Preliminari
1. Dan huwa appell maghmul mill-intimata Identity Malta Agency,

[hawnhekk ‘lI-appellanta’], minn decizjoni tal-Bord tal-Appelli dwar I-

Immigrazzjoni, [minn issa ’| quddiem ‘il-Bord’], moghtija fit-30 ta’ Novembru,
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2021 [minn issa ’| quddiem ‘id-decizjoni appellata’] fil-konfront tar-rikorrent

Vimal Kumar Rajvihar [hawnhekk ‘I-appellat’].

Fatti

2. FI-10 ta’ Frar, 2020, ir-rikorrent ipprezenta applikazzjoni lill-intimata ghal
Permess Uniku fir-rigward ta’ Residenza u Xoghol, wara li sab impjieg mal-
kumpannija lokali Key Contractors Limited. [I-permess mitlub mir-rikorrent kien
tat-tip ‘still abroad single work permit’. L-intimata ghamlet il-verifiki necessariji,
u sussegwentement harget approvazzjoni in principle, |li permezz taghha r-
rikorrent inghata terminu ta’ sitt xhur mid-data tal-ittra, jigifieri mill-20 ta’ Lulju,
2020, sabiex jiehu l-passi mehtiega, japplika ghall-visa jekk ikun il-kaz, u
eventwalment jidhol f'Malta u jibda l-impjieg tieghu. Ir-rikorrent gie mgharraf li
f’kaz li tinhariglu |-visa biex ikun jista’ jigi Malta, huwa seta’ jivvjagga lejn Malta
u wara l|-wasla tieghu kellu jinghata |-permessi ta’ xoghol u ta’ residenza li
applika ghalihom. Fi Frar tal-2021 |-intimata harget policy gdida ippubblikata fuq
is-sit taghha, li kienet tghid li minhabba li faggghet il-pandemija tal-Covid-19 u
kien hemm fis-sehh restrizzjonijiet fuq is-safar, I-intimata kienet gieghda taghti
possibilita ta’ estensjoni ta’ sitt xhur mit-terminu moghti fl-ittra tal-
approvazzjoni fil-principju, jew credit note lill-principal prospettiv li tkun tista’
tissarraf f'applikazzjoni gdida ohra, f'renewal jew f'change of employer, u |-
validita ta’ din il-credit note kienet ta’ sitt xhur ukoll. Din il-policy kienet tapplika
ghal kull applikant li applika gabel il-31 ta’ Marzu, 2020, u giet imfassla
minhabba s-sitwazzjoni eccezzjonali li gabet maghha |-pandemija. L-intimata
spjegat li I-hsieb wara din il-policy kien li impjegati li jkollhom bzonn prospective
employers u li kienu approvati sabiex jaslu Malta gabel il-31 ta’ Marzu, 2020, ma
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setghux jipprevedu dawn ir-restrizzjonijiet, u ghalhekk kien hemm ir-riskju li
dawn ma jaslux Malta fiz-zmien moghti. FFMarzu tal-2021, I-intimata infurmat
lill-principal prospettiv li kien ipprezenta I-applikazzjoni f'isem ir-rikorrent b’din
il-possibilita, u infurmatu wkoll li kellu jaghmel I-ghazla tieghu fi zmien hmistax-
il gurnata ta’ xoghol minn meta jircievi I-ittra. L-intimata galet li ma rceviet I-
ebda risposta minghand il-principal prospettiv, u ghalhekk ikkonkludiet li dan
ma kellu l-ebda hsieb li jibbenefika minn din il-policy. FMejju tal-2021, I-
intimata baghtet refusal letter lill-applikant, fejn infurmatu li ma kinitx irceviet
risposta sabiex il-perijodu ta’ sitt xhur jigi estiz abbazi tal-policy, u ghalhekk I-
approval-in-principle kien gieghed jigi rtirat. Ir-rikorrent appella minn din id-

decizjoni quddiem il-Bord.

3. Fir-rikors tal-appell tieghu r-rikorrent gal |i l-intimata nagset milli
tirrispetta |-limiti ta’ zmien imposti bil-ligi, u dan ghaliex nagset milli tipprocessa
[-applikazzjoni tieghu fi zmien erba’ xhur. Qal li filwaqt li I-applikazzjoni tieghu
giet ipprezentata fl-10 ta’ Frar, 2020, id-decizjoni tal-intimata nghatat fid-19 ta’
Mejju, 2021. Ir-rikorrent qal |i ghalhekk f'dan il-kaz ghandu japplika r-
Regolament 14 tal-Legislazzjoni Sussidjarja 217.17, li jghid li meta ma tinghatax
decizjoni dwar applikazzjoni fi zmien erba’ xhur, |-applikazzjoni tigi ttrasferita
awtomatikament lill-Bord tal-Appelli dwar I-immigrazzjoni. Qal li fil-kaz odjern
dan ma sehhx, bi ksur tal-Legislazzjoni Sussidjarja 217.17. Ir-rikorrent gal ukoll
li mhux minnu li I-kumpannija li kellha timpjegah irceviet xi credit note jew xi
estensjoni ghall-approval-in-principle letter, u qal li ghalhekk mhux gust li
jinghad li I-kumpannija li huwa kellu jahdem maghha nagset milli taghti risposta

lill-intimata fi zmien hmistax-il gurnata. Ir-rikorrent gal ukoll li min-naha tieghu
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huwa osserva I-kundizzjonijiet kollha imposti mill-intimata, u kien ghalhekk li
harget |-approval-in-principle letter. Qal ukoll li I-intimata damet sena u erba’
xhur biex tat id-decizjoni taghha, u tul dan il-perijodu din ma talbet ghall-ebda
dokumentazzjoni jew Kkjarifiki addizzjonali, sabiex b’hekk inholgot fih I-
aspettattiva legittima li I-applikazzjoni tieghu kienet ser tintlaga’. Ir-rikorrent qal
ukoll li I-principal prospettiv baga’ juri l-intenzjoni li jimpjegah, u dan minkejja I-

incertezzi li gabet maghha I-pandemija fid-dinja tax-xoghol.

Id-Decizjoni Appellata

4, Permezz tad-decizjoni moghtija fit-30 ta’ Novembru, 2021, il-Bord
iddecieda li lI-intimata ghandha tevalwa l-applikazzjoni tar-rikorrent mill-gdid, u

dan wara li ghamel is-segwenti konsiderazzjonijiet:

1. Preliminary
The Board:

Saw that in virtue of a decision dated 19th May, 2021, Identity Malta Agency stated
that the relative application for a Single Permit had been rejected for the following
reason: “Reference is made to the ‘Credit Note or Extension of Approval in Principle
Letter Offer’ wherein you were granted two options. Given that you have failed to
inform Identity Malta Agency with your option within fifteen working days from
receipt of this communication, the approval in principle issued by the Agency is being
withdrawn;”

Saw the appeal registered on 26th May, 2021; and
Saw the reply filed by Identity Malta Agency on 26th July, 2021.

2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
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the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs. Gilbert Spiteri et (decided on 6th February, 2015) in which it was
held that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Board noted that the Agency addressed its decision to the prospective employer
(Key Contractors Limited — Trejqget Isouard, Marsa), not to the appellant. This is in
violation of Regulation 15 of S.L. 217.17, which requires that the appellant be
personally served with the decision. No appeal can be fuori termine when the decision
subject to appeal was addressed to the prospective employer, not to the appellant
personally.

The Board noted that in paragraph 6 of its reply, the Agency argued that as its decision
was pursuant to a “pragmatic, administrative initiative”, this Board lacked
competence to adjudge the appeal in terms of Article 25A (1)(c) of the Immigration
Act.

The Board noted that in virtue of Regulation 3(1)(a) of Subsidiary Legislation 595.07,
Identity Malta Agency “shall carry out functions and duties of the public
administration” in relation to “visas, residence permits, work permits and other
administrative matters related to expatriates.”

Article 25A (1)(c) of the Immigration Act empowers this Board to “hear and determine
appeals or applications in virtue of the provisions of this Act or regulations made
thereunder or in virtue of any other law.”

It is clear to the Board that this is an appeal concerning a Single Permit application
lodged pursuant to the provisions of S.L. 217.17, this Board enjoys competence to
handle this appeal. Article 25A (1)(c) makes that clear (“... to hear and determine
appeals or applications in virtue of the provisions of this Act or regulations made
thereunder ...”).

The administrative methodology which the Agency adopts is also subject to this
Board'’s scrutiny. This is because S.L. 217.17 itself spells out what methods the Agency
must use to process Single Permit applications. This Board must therefore examine
whether the methods used by the Agency were lawful. This is not because this Board
enjoys competence to examine how administrative authorities operate, but simply
because the Agency’s administrative procedures do not operate in vacuo, but greatly
affect the immigration status of applicants and appellants. Therefore, insofar as the
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Agency’s methods impact the immigration status of applicants and appellants, those
methods can be scrutinised by this Board.

The Board now refers to paragraphs 3, 4 and 5 of the reply and notes that the Agency
was wrong to only notify prospective employers. The wording of S.L. 217.17 refers
specifically to applications being lodged by applicants, not by prospective employers.
Therefore, the Agency had to allow the applicants themselves to choose, not their
prospective employers. It is the applicant who is in control of his application.
Therefore, all communication must be addressed to the applicant, not the prospective
employer.

The holding of a press conference and the publication of the new administrative
procedure on the website do not operate in such a way as to bypass the text and the
spirit of the law.

There is also an inconsistency in the Agency’s reply. Whereas in paragraph 3, the
Agency claims that it had informed the prospective employer via the postal services,
in paragraph 5 it then states that “the appellant failed to inform the Agency”.

How can the Agency expect the appellant to provide feedback when it could have
addressed its communication not to him, but to the prospective employer?

Having made these considerations, the Board holds that it does have competence to
decide this appeal and shall provide further hereunder.

3. Decision

Therefore, after having read the relative submissions as well as after having seen the
provisions of Chapter 217 of the Laws of Malta and of S.L. 217.17, the Board revokes
the Agency’s decision, accepts the appeal in a limited manner and directs:

- That in view of the pandemic and the difficulties in travel between Member States
and non-EU countries, the approval in principle letter is being extended by this
Board for a period of six months, starting from the date of receipt of this decision;

- That pursuant to this, within two weeks from this decision, an authorised
representative of the prospective employer is to submit an affidavit to Identity
Malta Agency declaring (if such is still the case) that the appellant’s services are
still needed;

- That Identity Malta Agency particularly the section dealing with visas, is to afford
the appellant all necessary facilitation (in view of the approval-in-principle)
according to law.
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Thereafter, based on the relative affidavit, the Agency is to review the appellant’s
application and decide afresh.

The Board orders that this decision be served on the appellant, on the prospective
employer, on Jobsplus and on Identity Malta Agency without delay.”

L-Appell

5. L-appellanta ressget l-appell taghha minn din id-decizjoni fil-21 ta’
Dicembru, 2021, fejn talbet lil din il-Qorti joghgobha thassar u tirrevoka d-
decizjoniappellata tal-Bord tal-Appelli dwar Immigrazzjoni tat-30 ta’ Novembru,
2021 fl-ismijiet premessi, u tordna lill-Bord jiehu decizjoni mill-gdid skont il-
konsiderazzjonijiet li ser taghmel din il-Qorti. L-appellanta ressget tliet aggraviji
ewlenin, u senjatament in-nuggas ta’ kompetenza tal-Bord tal-Appelli dwar I-
Immigrazzjoni; il-fehma taghha li d-decizjoni tal-Bord hija ultra petita u extra
petita, u dan in vista tal-fatt li I-Bord m’ghandux il-funzjoni ta’ regolatur tal-
policies; u t-tielet aggravju huwa li d-decizjoni tal-Bord hija irritwali u ma tistax

taghmel stat fil-konfront tal-Visa Unit.

6. L-appellanta sahqget li |-kompetenza tal-Bord tal-Appelli dwar |-
Immigrazzjoni hija regolata mill-artikolu 25A tal-Kap. 217 tal-Ligijiet ta’ Malta, li
jistipula li |-Bord ikollu |-kompetenza li jisma’ u |i jiddeciedi appelli jew
applikazzjonijiet ai termini tad-dispozizzjonijiet tal-Att jew ta’ regolamenti
maghmula tahtu jew bis-sahha ta’ kull ligi ohra. Qalet li hawnhekk si tratta ta’
policy li nholgot mill-ldentity Malta Agency, li la hija dispozizzjoni tal-Att, la hija
dispozizzjoni ta’ regolament maghmul tahtu, u langas m’hija dispozizzjoni ta’ xi
ligi ohra. L-appellanta qalet li din il-policy nholgot minnha ex gratia sabiex
tipprovdi beneficcju zejjed lil impjegati prospettivi u toffrilhom beneficcju li ma
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jinsabx fil-ligi li permezz taghha giet trasposta d-Direttiva tal-Kunsill
2011/98/KE. Qalet li din il-policy nholgot minhabba s-sitwazzjoni eé¢cezzjonali li
gabet maghha |-pandemija tal-Covid-19, fosthom bir-restrizzjonijiet fl-ivvjaggar.
Qalet li filwaqgt li I-Bord huwa korrett jghid li ghandu |-kompetenza sabiex jara li
Identity Malta mxiet mal-ligi fl-ipprocessar tal-applikazzjonijiet, fl-istess waqt il-
Bord ma jistax jipprovdi fis-sens li I-policy li tmur oltre dak li tipprovdi ghalih il-
ligi, mhijiex bizzejjed. Qalet li I-legislatur ma riedx li I-Bord tal-Appelli dwar I-
Immigrazzjoni jmur oltre dak li jipprovdi l-artikolu 25A(1)(¢) tal-Kap. 217, u
ghalhekk il-Bord kien zbaljat meta ma lagax l-aggravju tal-intimata dwar in-

nuqgas ta’ kompetenza.

7. Permezz tat-tieni aggravju taghha l-appellanta qalet li I-Bord idderiega i
[-approvazzjoni in principle ghandha tigi estiza ghal sitt xhur ohra min-notifika
tad-decizjoni tal-Bord. Qalet li I-Bord m’ghandux il-funzjoni li jirregola |-policies
li nhargu mill-appellanta, u ghalhekk ma setax jestendi terminu li mhuwiex
moghti mil-ligi, jigifieri bil-minimi imposti mid-Direttiva tal-Kunsill 2011/98/KE li
giet trasposta fil-Ligi Maltija. Spjegat li meta tigi biex tipprocessa |-permessi, hija
zzomm f’'mohhha I-htigijiet tas-suq tax-xoghol, u li meta tinhareg policy bhal dik
odjerna, hija tkun ikkonsidrat diversi fatturi flimkien mal-awtoritajiet tal-pajjiz.
Qalet li I-hrug ta’ permess mhuwiex indefinit, ghaliex dejjem irid jigi ezaminat
fil-kuntest tal-htigijiet attwali tal-pajjiz fis-suqg tax-xoghol. Qalet ukoll li meta
tinhareg approvazzjoni ta’ permess in principle, 1-applikant ghandu jinghata
bizzejjed zmien biex jirregola ruhu f'dak li ghandu x’jagsam mad-dhul fil-pajjiz,
izda dan ma jkunx ghal zmien indefinit, ghaliex ma jistax jigi prezunt li wara li
jehaddu bosta xhur, is-sitwazzjoni fil-pajjiz u I-bzonnijiet tas-suq tax-xoghol ser

jibgghu I-istess. Qalet li |-possibilita ta’ estensjoni minhabba I|-pandemija
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nghatat minn Identity Malta bhala policy ex gratia, u fl-ittra taghha hija
ghamlitha cara li jekk I-impjegat jaghzel credit note, hija ser tkun gieghda tqis I-
applikazzjoni tal-applikant mill-gdid. Qalet ukoll li dan sar fl-interess tal-pubbliku
in generali u fl-interess tas-suq tax-xoghol. L-appellanta galet li x-xoghol taghha
f'dak li ghandu x’jagsam mal-hrug ta’ policies godda ghandu element politiku, u
hija ma tistax tagbad u tohrog dawn it-tip ta’ policies f'vakwu, izda wara
konsultazzjoni mal-awtoritajiet ikkoncernati u b’konsiderazzjoni tal-htigijiet tal-
pajjiz. Ziedet tghid li filwaqt li 1-Bord ghandu l-obbligu jistharreg jekk I-
appellanta imxietx fil-parametri tal-ligi, dan m’ghandux il-mansjoni johloq il-
policies huwa stess. Qalet |i I-Bord huwa munit sabiex jezamina |-mertu tat-
tilwima fil-kaz li jkollu quddiemu u biex jara jekk decizjoni ttehditx skont il-ligi,
izda m’ghandux il-mansjoni li jkun ir-regolatur tas-suqg tax-xoghol billi jestendi
terminu li mhuwiex moghti bil-ligi. Qalet li ghalhekk meta I-Bord iddecieda li
jestendi |-perijodu tal-approval-in-principle b’sitt xhur, huwa kien gieghed

jagixxi ultra vires u d-decizjoni ghandha titgies li hija extra petita.

8. Permezz tat-tielet aggravju taghha, l-appellanta qalet li d-decizjoni tal-
Bord in kwantu dan idderiega lill-Visa Unit tiffacilita I-process ghall-kisba tal-visa
tal-appellat, hija irritwali u ma tistax taghmel stat fil-konfront tal-Visa Unit.
Spjegat li I-permess ta’ residenza u |-visas huma ghal kollox separati u distinti
minn xulxin, u r-Regolament 10 tal-Legislazzjoni Sussidjarja 217.17 jghid li I-
procedura ta’ applikazzjoni wahda ghandha ssir minghajr pregudizzju ghall-
proceduri tal-visa li jistghu jkunu mehtiega ghad-dhul ghall-ewwel darba fil-
pajjiz. Qalet li d-decizjoni fir-rigward ta’ dawn l-applikazzjonijiet ma kinitx
tikkoncerna visa, izda kienet dwar permess ta’ residenza, u hija ma tistax tifhem

ghal liema raguni |-Bord gieghed ihallat iz-zewg awtorizzazzjonijiet flimkien.
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Qalet ukoll li I-Visa Unit, minkejja li tifforma parti minn Identity Malta, hija
regolata b’ligi separata, u din il-unit ma kinitx parti mill-pro¢eduri quddiem il-
Bord. Qalet li ghalhekk il-Visa Unit ma kellhiex |-opportunita li tressaq provi jew
sottomissjonijiet fil-mertu, u I-provi u s-sottomissjonijiet li tressqu kienu kollha
jikkoncernaw il-permess ta’ residenza in kwistjoni. L-appellanta galet ukoll li I-
Bord ma ta |-ebda raguni ghalfejn il-Visa Unit ghandha timxi b’mod differenti
mal-appellat billi taghtih facilita specjali sabiex tinhareg il-visa tieghu. Qalet li
dan l-agir jista’ jitgies li huwa diskriminatorju fir-rigward ta’ applikanti ohrajn,
partikolarment meta wiehed iqis li [-appell ma kienx jittratta dwar visa jew xi

nuqqgas da parti tal-Visa Unit.

Ir-Risposta tal-Appell

9. [l-kuraturi deputati mahtura sabiex jirrapprezentaw I-interessi tal-
appellat, wiegbu preliminarjament li huma mhuwiex edott mill-fatti, izda ziedu
jghidu li d-decizjoni moghtija mill-Bord hija gusta u timmerita konferma. Qalu li
[-Bord kien gustifikat fid-decizjoni tieghu li jikkonsidra policy bhala li taga’ taht
id-dispozizzjonijiet tal-Kap. 217 tal-Ligijiet ta’ Malta. Qalu wkoll li I-applikazzjoni
ta’ dinil-policy m’ghandhiex tkun wahda arbitrarja, izda ghandha tigi ezercitata
ai termini tal-ligi, liema policy tinkwadra ruhha taht il-Kap. 217. Qalu wkoll li
mhuwiex minnu li d-decizjoni tal-Bord hija ultra petita jew extra petita, u |-Bord
huwa mwaqqaf appozitament sabiex il-policies, ghalkemm jagghu taht il-
mansjoni tal-appellanta, jigu applikati u ezercitati kif suppost u mhux b’mod
diskrezzjonali jew arbitrarju. Ziedu jghidu li I-fatt li I-policies mhumiex ligi jew
regolament, ma jiskolpax lill-appellanta meta tinterpreta policy kif trid hi u

minghajr ebda kontroll ta’ hadd. B’riferiment ghat-tielet aggravju tal-appellant,
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il-kuraturi deputati ghall-appellat wiegbu li l-appellanta ghandha tonora u
torbot lilha nnifisha mad-doveri imposti fugha bil-ligi, ghaliex l-appellanta hija

kkostitwita ex lege u trid taderixxi mal-import tal-ligi.

Konsiderazzjonijiet ta’ din il-Qorti

10. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggravji mressqa mill-
appellanta, u dan fid-dawl tal-konsiderazzjonijiet maghmulin mill-Bord fid-
decizjoni appellata, u tas-sottomissjonijiet tal-appellat. Jirrizulta li fl-10 ta’ Frar,
2020, l-appellat li huwa cittadin ta’ pajjiz terz, kien applika mal-appellanta waqt
li kien ghadu barra minn Malta sabiex jinghata Permess Uniku ta’ Residenza u
Xoghol. L-appellanta harget approval-in-principle letter fis-6 ta’ Lulju, 2020, i
permezz taghha infurmat lill-applikant li huwa kellu terminu ta’ sitt xhur sabiex
japplika ghall-visa, u sabiex jasal f'Malta u jibda l-impjieg tieghu. lzda jirrizulta li
minflok ma din |-ittra giet notifikata lill-applikant, din intbaghtet fl-uffic¢ju tal-

principal prospettiv tal-applikant.

11.  Fi Frar tal-2021, l-appellanta harget policy gdida in vista tal-fatt li kienet
faqgghet il-pandemija tal-Covid-19. Permezz ta’ din il-policy gie koncess
perijodu ta’ sitt xhur ohra fuq is-sitt xhur moghtija fl-ittra tal-approval-in-
principle sabiex impjegati prospettivi jaslu fMalta u jibdew Il-impjieg taghhom,
u dan in vista tad-diversi restrizzjonijiet li gew imposti fuq l-ivvjaggar bejn pajjiz
u iehor. Fil-kaz odjern jirrizulta li kien il-principal prospettiv li rcieva l-approval-
in-principle ta’ Lulju tal-2020, minkejja li fl-appell tieghu quddiem il-Bord ir-
rikorrent, hawnhekk l-appellat, qal li I-principal prospettiv ma kien notifikat bl-
ebda ittra, u ghalhekk fid-decizjoni tieghu I-Bord gies li kien hemm irregolarita
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ghaliex l-approval-in-principle intbaghat lill-prin¢ipal prospettiv u mhux lill-
applikant, u ghalhekk kien hemm ksur tar-Regolament 15 tal-Legislazzjoni
Sussidjarja 217.17, li jghid li l-applikant kellu jigi notifikat personalment bid-
decizjoni. Kien ghalhekk li I-Bord iddecieda li I-approval-in-principle letter kellha
tigi estiza b’perijodu iehor ta’ sitt xhur, u li fi zmien gimaghtejn il-principal
prospettiv kellu jinforma lill-appellanta dwar jekk is-servizzi tal-appellat kinux
ghadhom mehtiega jew le. II-Bord iddecieda wkoll li I-appellanta ghandha taghti
lill-appellat I-assistenza mehtiega bl-intiza li I-applikazzjoni tal-visa tieghu tkun
tista’ tigi ffacilitata, u dderiega lill-appellanta sabiex taghti decizjoni mill-gdid
dwar l-applikazzjoni tal-appellat wara li tikkonsidra I-affidavit ta’ rapprezentant
tal-principal prospettiv dwar jekk ix-xoghol tal-appellat ghadx hemm htiega
ghalih.

12. L-appellanta hassitha aggravata b’din id-decizjoni, u fl-ewwel aggraviju

galet liI-Bord ma kellu I-ebda kompetenza fuq din il-kwistjoni, ghaliex hawnhekk
si tratta ta’ policy li la hija dispozizzjoni tal-Ligi u langas ta’ xi regolament
maghmul tahtil-ligi. Qalet li ladarba din il-policy ma tistax tigi kklassifikata bhala
xi dispozizzjoni tal-ligi, il-Bord ma seta’ jaghti |-ebda provvediment dwarha, u

dan ai termini ta’ dak li jipprovdi I-artikolu 25A tal-Kap. 217 tal-Ligijiet ta’ Malta.

13. Imma [-Qorti ma tagbilx mal-intepretazzjoni tal-fatti moghtija mill-
appellanta. Ghandu jirrizulta li I-appellat resag quddiem il-Bord tal-Appelli dwar
I-lmmigrazzjoni ghaliex huwa ma giex notifikat bl-approval-in-principle letter, li
jirrizulta li gie notifikat lill-princ¢ipal prospettiv tieghu u mhux lill-appellat.
Jirrizulta li I-appellantairtirat dan I-approval-in-principle letter wara li ma réeviet
I-ebda komunikazzjoni min-naha tal-appellat jew min-naha ta’ min kien gieghed
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joffrilu impjieg f’Malta, dwar x’kien fi hsiebu jaghmel fir-rigward tal-estensjoni
tal-perijodu ta’ sitt xhur fuq is-sitt xhur originali. Huma dawn it-tieni sitt xhur li
huma regolati bil-policy li I-appellanta fasslet sabiex tilga’ ghall-esigenzi li gabet
maghha |-pandemija tal-Covid-19. Izda |-appell tal-appellat ma kienx dwar it-
tieni sitt xhur estizi bil-policy, izda dwar il-fatt li huwa ma kienx gie notifikat bl-
approval-in-principle letter originarjament mahruga fil-konfront tieghu. Fil-fatt
jidher car mill-inkartament esebit mill-appellanta flimkien mar-rikors tal-appell
taghha, li l-ittra tal-20 ta’ Lulju, 2020 giet innotifikata lill-appellat fl-indirizz tal-
principal prospettiv. Kien dan il-fattur li wasal lill-Bord jilga’ I-appell tar-
rikorrent. Ghaldagstant |-appellanta mhijiex korretta meta permezz tal-ewwel
aggravju taghha tghid li I-Bord ha konjizzjoni ta’ ¢irkostanzi li ma jagghux fil-
kompetenza tieghu meta kkonsidra r-rikors tal-appell tal-appellat, ghaliex il-
mertu ta’ dak l-appell ma kinitx il-policy jew l-estensjoni tat-tieni sitt xhur, izda
l-approval-in-principle letter mahruga originarjament, u li gatt ma ntbaghtet lill-
applikant. In vista ta’ dawn il-konsiderazzjonijiet, tqis li dan I-aggravju mhuwiex

misthoqq u tichdu.

14. Permezz tat-tieni aggravju taghha, l-appellanta tghid li I-Bord ezorbita |-

kompetenza tieghu meta ddecieda li I-approval-in-principle letter ghandha tigi
estiza ghal sitt xhur ohra, u dan ghaliex il-Bord m’ghandux il-funzjoni li jirregola
I-policies li nhargu minnha. Qalet li I-Bord ma jistax jestendi terminu li ma
johrogx mil-ligi, u hija tfassal il-policies taghha b’konsiderazzjoni ghall-esigenzi
fis-sug tax-xoghol u tal-htigijiet fil-pajjiz. Qalet li I-Bord m’ghandux jagixxi ta’
regolatur fis-suq tax-xoghol, u ghalhekk ghandu jirrizulta li d-decizjoni tieghu

hija ultra petita u extra petita.
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15. 1l-Qorti ghal darb’ohra tghid li hija ma tagbilx mal-evalwazzjoni tal-fatti li
gieghda taghmel |-appellanta. Dan ghaliex ghandu jirrizulta li d-decizjoni tal-
Bord kienet tirrivolvi fuq il-fatt li l-approval-in-principle letter gatt ma giet
notifikata lill-appellat, u ghalhekk dan ma nghatax l-opportunita li jibda t-
fir-rigward tal-impjieg li kellu, kif kien infurmat biex jaghmel fl-approval-in-
principle letter li ntbaghtet lill-principal prospettiv minflok lill-applikant. Kien
ghalhekk li I-Bord iddecieda li t-terminu ta’ sitt xhur ghandu jibda jghodd mill-
gdid mid-data tad-decizjoni moghtija minnu. Dan it-terminu ma nghatax
konfermament mal-ispirtu tal-policy, li I-appellanta tghid li I-Bord m’ghandux
kompetenza dwarha, izda mat-terminu ta’ sitt xhur originarjament moghti, u li
[-appellat ma kellu I-ebda ¢ans jirregolarizza ruhu dwaru ghas-semplici raguni li
huwa ma kienx gie notifikat bl-approval-in-principle letter. Ghaldagstant dan
mhuwiex kaz fejn il-Bord gieghed jagixxi ta’ regolatur tas-sug tax-xoghol jew
gieghed jestendi terminu li ma johrogx mil-ligi. Hawnhekk il-Qorti kkonsidrat
ukoll li I-approval-in-principle letter mhijiex il-Permess ta’ Residenza jew tax-
Xoghol mitlub, izda hija sempliciment ittra li permezz taghha l-applikant jigi
tieghu sabiex jigi f’Malta. Ladarba gie stabbilit li I-applikant ma giex notifikat
b’din I-ittra, dan gatt ma seta’ jibda dan il-process, u ghalhekk ladarba gie deciz
li fil-principju it-talba tal-applikant ghandha tintlaga’, kien xieraq li dan jinghata
¢-¢ans li jibda |-process sabiex jinhargulu I-permessi necessarji sabiex ikun jista’
jigi f'Malta jekk jirrizulta li huwa jissodisfa r-rekwiziti I-ohra kollha rikjesti, u |-
applikazzjoni tieghu tkun tista’ tigi deciza. In vista ta’ dawn il-konsiderazzjonijiet,
din il-Qorti tqis li t-tieni aggravju mhuwiex misthoqq, u tichdu.
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16. Permezz tat-tielet aggravju taghha, I-appellanta qalet li -Bord kien zbaljat

meta dderiega lill-Visa Unit sabiex tiffacilita |-process ghall-hrug tal-visa lill-
appellat. Qalet li fil-kaz odjern il-permess mitlub kien wiehed ta’ residenza, u
mhux biex tinhareg visa, u ma ngabet I-ebda raguni ghalfejn dan l-applikant
partikolari ghandu jinghata trattament specjali li jista’ sahansitra jiddiskrimina

ma’ applikanti ohrajn li mhumiex geghdin jinghataw I-istess trattament.

17. llI-Qorti tqis li I-Bord fil-kaz odjern ikkunsidra li diga ghaddew aktar minn
tliet snin, bejn id-data meta l-applikant ipprezenta I-applikazzjoni tieghu u d-
decizjoni tal-Bord. ll-parti tad-decizjoni tal-Bord |i ganqglet dan l-aggravju tal-
appellanta tghid ‘[t]hat Identity Malta Agency, particularly the section dealing
with visas, is to afford the appellant all necessary facilitation (in view of the
approval-in-principle) according to law’. |I-Bord imkien ma ssuggerixxa li |-
appellat ghandu jinghata xi trattament specjali, jew xi jeddijiet li m’ghandux
skont il-ligi. II-Bord gieghed biss jidderiegi lill-appellanta tikkonsidra I-htigijiet li
ghandu l-appellat sabiex ikun jista’ jasal f'Malta. Fuq kollox, il-Bord tefa’ I-oneru
tal-piz tad-decizjoni ahharija fuq l-appellanta nnifisha, li ghandha tevalwa I-
affidavit tal-principal prospettiv, u li ghandha taghti decizjoni dwar I-
applikazzjoni tal-applikant wara li tikkonsidra dan |-affidavit u ¢-cirkostanzi |-
ohra kollha tal-kaz. II-Bord fl-ebda waqt ma dderiega lill-appellanta jew lil xi unit
li jaga’ tahtha, sabiex taghti trattament specjali lill-applikant, izda dderiega li |-
applikazzjoni ghall-hrug tal-visa ghandha tigi ffacilitata skont il-ligi, u dan in vista
tal-fatt li diga hemm approvazzjoni fil-principju ghall-ghoti tal-permess mitlub.
In vista ta’ dawn il-konsiderazzjonijiet, il-Qorti tqis li it-tielet aggravju mhuwiex

gustifikat, u tichdu.
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Decide

Ghar-ragunijiet premessi, din il-Qorti taqgta’ u tiddeciedi dwar l-appell tal-
appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier

taghha.

L-ispejjez tal-proceduri fiz-zewg istanzi ghandhom jithallsu mill-appellanta.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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