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FIL-QORTI CIVILI - SEZZJONI TAL-KUMMERC

ONOR. IMHRALLEF

IAN SPITERI BAILEY LL.M. LL.D.

lllum, it-Tnejn, 4 ta’ Diéembru, 2023.

Kawza Nru. 11

Rik. Nru. 95/20221SB

[I-Qorti,

Dr George Said [KI 165577(M)] bhala mandatarju
specjali ghan-nom u in rapprezentanza tas-socjeta
estera Allianz Global Corporate & Speciality SE,
Societas Europaea inkorporata taht il-ligijiet tar-
Repubblika Federali tal-Germanja, registrata fir-
Registru Kummercjali ta’ Minchen bin-numru ‘HRB
208312, bl-uffié¢ju registrat fl-indirizz
‘Koniginstrasse 28, 80802, Miinchen (Germanja)’,
liema kumpanija topera tramite |-fergha Franciza
taghha registrata fir-Registru Kummerc¢jali (RCS) ta’
Nanterre bin-numru ‘487 424 60’, registrata fl-indirizz
Cours Michelet — CS 30051 — 92076 Paris La Defense
Cedex, France

VS

Ir-Registratur tal-Kumpaniji
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Ratir-Rikors ta’ Dr George Said noe, intavolat fit-23 ta’ Settembru 2022, li permezz
tieghu talab lill-Qorti sabiex:

1. TIDDIKJARA li l-istral¢ tal-kumpanija Profit Shipping Limited (C 39356)
kien vizzjat bi frodi u/jew b’illegalita ta’ natura materjali ai termini tal-Artik-
olu 300B tal-Kapitolu 386 tal-Ligijiet ta’ Malta;

2. TORDNA liisem il-kumpanija ‘Profit Shipping Limited’ jerga jitgieghed fuq
ir-Registru tal-Kumpaniji, u, konsegwentement, li I-istral¢ jerga’ jinfetah
ghal dawk ir-ragunijiet u ghal dak iz-zmien li I-Onorabbli Qorti joghgobha
tispecifika fid-decizjoni taghha;

3. TAGHTI dawk id-direttivi u timponi dawk il-kondizzjonijiet li jidhrilha xieraq
fic-cirkostanzi partikolari tal-kaz sabiex jigu protetti d-drittijiet u l-interessi

tal-kumpanija rikorrenti.

U dan wara li ppremetta:

1. ILLI permezz ta’ polza ta’ assikurazzjoni bin-numru ‘RMAMH1303584’,
mahruga mill-kumpanija RFIB Group Limited, qua ‘insurance broker’, il-
kumpanija Allianz Global Corporate & Speciality (France) S.A. ((AGCS)),
qua assikuratrici, dahlet frelazzjoni kuntrattwali mal-assikurati indikati fl-
istess polza, u dan ghar-rigward ta’ kopertura tat-tip ‘Marine Hull Insur-
ance’, ghall-perjodu bejn l-ewwel ta’ Jannar tas-sena elfejn u tlettax
(01.01.2013) u l-ewwel ta’ Jannar tas-sena elfejn u erbatax (01.01.2014)
(‘Dok. AGCS 1’).

2. ILLI b’effett min-nhar il-hdax ta’ Novembru tas-sena elfejn u tlettax
(11.11.2013), il-kumpanija assikuratri¢i Allianz Global Corporate & Speci-
ality (France) S.A. u I-kumpanija Allianz Global Corporate & Speciality AG
amalgamaw fkumpanija wahda, ossia fil-kumpanija rikorrenti, Societas

Europaea (‘SE’) bl-isem Allianz Global Corporate & Speciality SE.

3. ILLI, ghaldagstant, il-kumpanija rikorrenti hija is-su¢cessur fid-drittijiet u fl-
obbligi kollha tal-kumpanija assikuratric¢i surreferita Allianz Global Corpo-
rate & Speciality (France) S.A., inkluz fid-drittijet u fl-obbligi kollha i

jirrizultaw mill-polza ta’ assikurazzjoni surreferita (‘Dok. AGCS 2’).
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4. ILLI, fil-polza ta’ assikurazzjoni surreferita, I-assikurati (‘Assured’) huma
identifikati u deskritti bhala “Genel Denizcilik Nakliyati A.S. (as Managers)
etc as per schedule attached and/or Associated and/or Affiliated Compa-
nies for their respective rights and interests”, filwaqt Ii I-bastimenti mertu
tal-kopertura in kwistjoni huma deskritti fit-fermini segwenti “PROUD and
54 others as per schedule attached, including new and/or added and/or
acquired and/or managed and/or chartered vessels held covered at terms

fo be arranged by Insurers.”

5. ILLI, ai termini tal-klawZzola tal-polza ta’ assikurazzjoni surreferita intestata

‘Claims Lead Clause’ gie inter alia pattwit Ii:

“Allianz Global Corporate & Speciality (AGCS), France, shall have claims
lead.

AGCS has the right on a 100% basis of the claim, in all respects,
irrespective of AGCS’s share of the risk, to decide any matter relating to
any claim made under this Policy, including but not limited to any
appointment of experts, decisions, agreements, payments, settlements,
claims, surveys, guarantees, towage, salvage, payments on account and
claim settlements.

This Claims Lead Clause must be incorporated in all policies and Co-
insurers must follow AGCS’s decisions in all respects as long as they are
in accordance with the Policy Conditions.” (‘Dok. AGCS 1’).

6. ILLI, ai termini tal-polza ta’ assikurazzjoni surreferita, il-kumpanija Profit
Shipping Limited, kumpanija b’responsablita limitata Ii kienet giet inkorpo-
rata taht il-Ligijiet ta’ Malta, ossia taht ir-'/Regolamenti Dwar Bastimenti
Merkantili (Organizazzjonijiet ta’ Bastimenti — Kumpaniji Privati’
(Legislazzjoni Sussidjarja 234.42) bin-numru ta’ registrazzjoni ‘C 39356’ u
li kellha I-indirizz registrat taghha fl-indirizz ‘198, Old Bakery Street, Val-
letta’ (‘Dok. AGCS 3’) hija indikata bhala wahda mill-“Associated and/or
Affiliated Companies” tal-kumpanija estera surreferita Genel Denizcilik
Nakliyati A.S., ossia bhala sid il-bastiment ‘M/V Profit’ li huwa indikat ukoll

fl-iskeda annessa mal-istess polza ta’ assikurazzjoni.

7. ILLI nhar it-tletin ta’ Mejju tas-sena elfejn u tlettax (30.05.2013) sehhet

kollizjoni bejn il-bastiment surreferit ‘M/V Profit’ u I-bastiment ‘M/V Imperial
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Spirit’. Abbazi tal-konkluzjonijiet tas-surveyor inkarigat minnha, il-kumpan-
ija assikuratrici kkonkludiet, inter alia, Ii “[aJccording to the circumstances,
it seems that the ‘Imperial Spirit’ made an error of navigation. The third
party should support the most important share of liability.” Konsegwente-
ment, il-kumpanija assikuratri¢ci ghaddiet sabiex tistabilixxi “Final Indem-
nity” flrammont globali ta’ hames miljuni, erba mija u erbgha u sebghin elf
Dollaru, tliet mija u disgha u tletin Dollaru u tmienja u tmenin ¢entezmu
(USD 5,474,339.88), u ghaddiet sabiex tapporzjona r-reponsabilita ghal
dan I-indennizz: i) fsehem ta’ sbatax punt hamsa fil-mija (17.5%), ekwiva-
lenti ghall-ammont ta’ disa mija u tmienja u hamsin elf, disa Dollari u
tmienja u erbghin ¢entezmu (USD 958,009.48) a karigu taghha stess; u i)
f'sehem ta’ tnejn u tmenin punt hamsa fil-mija (82.5%), ekwivalenti ghall-
ammont ta’ erba miljuni, hames mija u sittax-il elf, tlieta mija u tletin Dollaru
u erbghin ¢entezmu (USD 4,516,330.40), a karigu tal-ko-assikuratri¢i ‘For-
eignco-Insurance’ (‘Dok. AGCS 4’).

8. ILLI bkonsegwenza tal-inCident surreferit, Profit Shipping Limited (C
39356), Genel Denizcilik Nakliyati A.S., kif ukoll il-bastiment ‘M/V Profit’,
qua assikurati taht il-polza ta’ assikurazzjoni in kwistjoni, intavolaw proce-
duri gudizzjarji fil-‘United States District Court for the Southern District of
Texas, Galveston Division, as Civil Action. No. 3:13-cv-00202’, liema
proceduri sarrfu fil-konkluzjoni ta’ skrittura intestata ‘Full And Final Re-
lease And Settlement Agreement’ nhar is-sebgha ta’ Ottubru tas-sena

elfejn u sittax (07.10.2016), u fl-istipulazzjoni li:

“Ip]laintiffs agree to INDEMNIFY AND HOLD HARMLESS the Released
Parties from any and all claims that may arise by, through, or under
Plaintiffs as a result of the Incident. The Released Parties agree to
INDEMNIFY AND HOLD HARMLESS the Plaintiffs from and all claims
that may arise by, through, or under the Released Parties as a result of
the Incident.

The Consideration shall be paid to Plaintiffs on or before October, 2016,
by wire transfer, pursuant to the instructions from Plaintiffs. It is
understood and agreed that the above sum is being paid by Released
Parties in compromise and settlement of the disputed Claims, and in order
that such parties may buy their peace, and such payment is in no way to
be construed as an admission of liability of Plaintiffs, Released Parties or
anyone else.” (‘Dok. AGCS 5’)
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9. ILLI, sussegwentement, il-kumpanija Profit Shipping Limited (C 39356) tat
bidu ghall-process ta’ xoljiment u ta’ stral¢ volontarju, liema process was-
sal ghat-thassir ta’ isem I-istess kumpanija minn fuq ir-Registru tal-
Kumpaniji, u dan b’effett min-nhar il-hamsa u ghoxrin ta’ Settembru tas-
sena elfejn u sbatax (25.09.2017) (‘Dok. AGCS 3’ u ‘Dok. AGCS 6’).

10. ILLI dan il-process ta’ stral¢ sehh ad insaputa tal-kumpanija rikorrenti u,
fil-fatt, kien biss recentement li hi giet edotta mill-fatt li isem il-kumpanija
Profit Shipping Limited (C 39356) kien tnehha minn fuq ir-Registru tal-

Kumpaniji.

11. ILLI, minkejja li I-imsemmija kumpanija Profit Shipping Limited (C 39356)
irceviet rizar¢ciment ghad-danni sofferti minnha b’konsegwenza tal-
kollizjoni surreferita ai termini tal-imsemmija skrittura intestata ‘Full And
Final Release And Settlement Agreement’ (‘Dok. AGCS §°) u minkejja li
I-kumpanija rikorrenti giet surrogata fid-drittijiet tal-istess kumpanija in
virtu tal-hlas tal-indennizz relattiv ai termini tal-’ADJUSTMENT PARTICU-
LAR AVERAGE Payment on Account Certificate <<PROFIT>>" (‘Dok.
AGCS 4’°), hi ghadha, sal-gurnata tal-lum, kreditri¢i tal-kumpanija Profit
Shipping Limited (C 39356).

12. ILLI id-diretturi tal-kumpanija Profit Shipping Limited (C 39356), kif ukoll I-
istral¢jarju nnifsu, nagsu milli jaghmlu kuntatt mal-kumpanija rikorrenti
sabiex jgieghduha fqaghda li tirregola ruhha qua kreditri¢i waqt il-process
ta’ stral¢ innifsu u/jew sabiex issemma lehenha ghar-rigward tal-kreditu

taghha.

13. ILLI ai termini tar-Regolament 3(3) tar-Regolamenti Dwar Bastimenti
Merkantili (Organizazzjonijiet ta’ Bastimenti — Kumpaniji Privati’
(Legislazzjoni Sussidjarja 234.42), “where a matter is not specifically
dealt with under these regulations, reference shall be made to the provi-
sions of the Companies Act on such matter including any relevant regula-

tions.”

14. ILLI I-Artikolu 300B tal-Kapitolu 386 tal-Ligijiet ta’ Malta jipprovdi s-

segwenti:
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(1) Meta kumpanija tkun thassret minn fuq ir-registru, kull persuna
interessata tista’ b’rikors, titlob lill-Qorti biex tordna hi li l-isem tal-
kumpanija jkun restitwit fuq ir-registru u li I-istral¢ jerga’ jinfetah.

(2) Meta, fuq rikors maghmul taht is-subartikolu (1), il-Qorti tkun sodisfatta
li I-istral¢ u t-thassir tal-kumpanija jkun vizzjat bi frodi jew b’illegalita ta’
natura materjali, il-Qorti tista’ tordna i I-isem tal-kumpanija jkun restitwit
fuq ir-registru u li I-istral¢ jerga’ jinfetah ghal dawk ir-ragunijiet u ghal dak
iz-zmien li I-Qorti tispecifika fid-decizjoni taghha, u I-Qorti ghandha taghti
dawk id-direttivi u timponi dawk il-kondizzjonijiet li jidhrilha xieraqg.

(3) II-Qorti ghandha tilga’ t-talba biss jekk tkun sodisfatta li dak ikun [-uniku
rimedju li jkun hemm.

(4) Fid-decizjoni taghha I-Qorti ghandha wkoll tiddeciedi jekk I-ordnijiet u

d-direttivi taghha jkunux effettivi favur il-persuni kollha jew jekk
ghandhomx japplikaw limitatament ghal persuni specifiki indikati fid-
decizjoni.

(5) Ma jista’ jsir ebda rikors taht dan I-artikolu wara li jghaddu hames snin
mid-data li fiha I-isem tal-kumpanija jkun thassar mir-registru.

15. ILLI n-nuqqas tal-istral¢jarju li jaghmel I-arrangamenti nec¢essarji sabiex il-
kumpanija rikorrenti tigi meqjusa bhala kreditrici tal-kumpanija Profit Ship-
ping Limited (C 39356) ghall-finijiet u effetti kollha tal-ligi, inkluz, inter alia,
in-nuqqas tieghu li jaghmel |-arrangamenti necessarji sabiex I-istess
kumpanija rikorrenti titqgieghed fqaghda li tressaq il-pretensjonijiet taghha
ghall-hlas tal-ammont dovut lilha waqt il-process ta’ stral¢, u/jew in-
nuqqas tieghu li jac¢erta ruhu mill-ezistenza ta’ garanziji xierqa u idoneji
ghall-hlas tal-ammont dovut lill-istess kumpanija rikorrenti, sarrfu fi
pregudizzju serju ghad-drittijiet tal-istess kumpanija rikorrenti, inkluz
ghad-dritt taghha i tintavola pro¢eduri kontra Profit Shipping Limited (C
39356) ghall-irkupru tal-ammont dovut lilha.

16. ILLI, ghaldaqgstant, qieghed jigi sottomess li l-istral¢ tal-kumpanija Profit
Shipping Limited (C 39356) kien “vizzjat bi frodi jew b'illegalita ta’ natura
materjali” ai termini tal-Artikolu 300B tal-Kapitolu 386 tal-Ligijiet ta’ Malta
u, ghalaqstant, qieghed jigi pprezentat dan ir-Rikors entro hames (5) snin
mid-data li fiha isem |-istess kumpanija thassar minn fuq ir-Registru tal-
Kumpaniji ai termini tal-Artikolu 300B(5) tal-Kapitolu 386 tal-Ligijiet ta’
Malta, u dan bil-ghan li I-Onorabbli Qorti tordna lir-Registratur intimat
sabiex jinserixxi mill-gdid isem [-istess kumpanija fir-Registru tal-

Kumpaniji, sabiex “I-istral¢ jerga’ jinfetah ghal dawk ir-ragunijiet u ghal dak

Pagna 6 minn 14



Rik. Nru. 95/20221SB

iz-zmien li I-Qorti tispecifika fid-decizjoni taghha”, kif ukoll sabiex jingha-
taw dawk id-direttivi u sabiex jigu imposti dawk il-kondizzjonijiet megjusin
Xxierqa u opportuni fic-cirkostanzi tal-kaz ghall-protezzjoni tad-drittijiet tal-

kumpanija rikorrenti.

Rat id-dokumenti pprezentati mar-rikors (fol 9 sa fol 48).

Rat id-digriet taghha tat-30 ta’ Settembru 2022, li bih ir-rikors kien appuntat ghas-
smigh ghall-udjenza tal-31 ta’ Ottubru £12:00pm, u fejn kienet ordnata n-notifika tar-
rikors lill-intimat Registratur tal-Kumpaniji b’ghoxrin jum zmien ghar-risposta.

Rat illi r-Registratur tal-Kumpaniji kien notifikat fis-6 ta’ Ottubru 2022 (ara tergo ta’
fol 50).

Rat illi fis-26 ta’ Ottubru 2022, ir-Registratur tal-Kumpaniji intimat ipprezenta ir-
risposta tieghu (fol 51), li permezz taghha, huwa sostna:

i in kwantu ghall-meriti fattwali tal-kawza r-Redgistratur tirrimetti ruhha ghall-

provi u ghall-gudizzju tal-Qorti;

lli I-kumpanija in kwistjoni, Profit Shipping Limited, bin-numru ta’ registrazzjoni
C 39356, kienet giet regdistrata fit-18 ta’ Awwissu 2006 taht ir-Regolamenti
Dwar Bastimenti Merkantili (Organizazzjonijiet ta’ Bastimenti - Kumpaniji

Privati);

i fid-29 ta’ Lulju 2016, il-kumpanija Profit Sharing Limited (C 39356) baghtet
ghar-reqistrazzjoni I-avvizi relevanti skont I-imsemmija Regolamenti sabiex tigi

xolta u konsegwentement ikkancellata minn fuq ir-Registru;

Illi fit-12 ta’ Gunju 2017, l-istraléjarju , bghat I-avviz finali min-naha tieghu fejn
ikkonferma illi ai termini ta’ Regolament 132 (3) u b’effett mit-12 ta’ Gunju 2017

il-process tax-xoljiment u stral¢ kien gie effettivament iffinalizzat;

llli ghaldagstant I-istralcjarju kompla sabiex jitlob lir-Registratur sabiex l-isem
tal-kumpanija Profit Sharing Limited (C 39356) jigi mhassar minn fuq ir-

Registru;

llli skont il-pro¢edura preskritta mir-Regolamant 138(3), ir-Registratur hareg il-
pubblikazzjoni mehtiega nhar it-23 ta’ Gunju 2017 sabiex javza illi b’effett minn
tliet xhur mid-data tar-registrazzjoni ta’ tali pubblikazzjoni, l-isem tal-kumpanija
kien se jigi ikkancellat minn fuq ir-Registru wara li l-istraléjarju provda dak kollu

li kien preskritt mil-ligi;
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llli fil-kawza odjerna r-rikkorenti qeghdin jitolbu sabiex l-isem tal-kumpanija
Jerga jitgieghed fuq ir-Registru minhabba illi d-diretturi tal-kumpanija Profit
Sharing Limited u kif ukoll |-istral¢jarju nnifsu, nagsu milli jaghmlu kuntatt mal-
kumpanija rikorrenti li hi kreditrii fil-konfront ta’ Profit Sharing Limited, sabiex
issemma lehinha waqt il-process ta’ stral¢ ghar-rigward tal-kreditu taghha,
gabel mal-kumpanija giet xolta u sussegwentement ikkancellata minn fuq ir-

Registru;

llli I-kumpanija in kwistjoni hija regolata mir-Regolamenti Dwar Bastimenti
Merkantili (Organizazzjonijiet ta’ Bastimenti - Kumpaniji Privati) u fl-imsemmija
regolamenti ma hemm ebda provediment illi jipprovdi ghat-tqeghid tal-isem ta’
kumpanija xolta u ikkancellata tahthom, sabiex Il-istral¢ jerga jinfetah sabiex

tigi rattifikata I-iskema ta’ distribuzzjoni tal-kumpanija in kwistjoni;

i tali possibilita’ ssir indirettament possibli permezz tar-Regolament 3(3) tal-
imsemmija regolamenti illi jghid i jekk xi haga mhijiex inkluza u applikabbli

direttament minn dawn ir-regolamenti, wiehed jista jaghmel referenza ghal tali

J

[lli ghaldagstant ir-rimedju mitlub mir-rikkorenti, cioe I-Artikolu 300B tal-Aft jista
Jigi invokat féirkostanzi partikolari bhal dawn tal-kaz odjern jigifieri ghal-
kumpaniji illi huma regolati mir-Regolamanti Dwar Bastimenti Merkantili
(Organizzazzjonijiet ta’ Bastimenti - Kumpaniji Privati) illi kif inghad gabel ma

Jipprovdux ghal-tali rimedju mitlub;

llli I-esponent ihoss illi tali rimedju huwa indirettament applikabbli ' dan il-kaz
izda fl-istess hin ghandu jigi akkordat bhala wiehed eccezzjonali u
straordinarju. Dan ghandu jinghata ghall-iskop wahdieni, igifieri dak sabiex tigi
rattifikata |-iskema ta’ distribuzzjoni biex sussegwentment |-isem tas-socjeta’
jerga jigi mhassar minn fuq ir-Registru tal-Kumpaniji definittivament. Tali
prin¢ipju jinghad ukoll fl-artiklu ta’ Dr David Fabri The Mayflower, the
Rhapsody and other recent company law cases billi inghad “Given that the
company is restored and directly placed in a state of dissolution to carry out a
specific purpose or purposes as ordered by the court to entertain the court’s
orders in favour of the indicated persons, in reality the company would only be

in existence only for specific interested persons and in a relatively non-existent
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state for other third parties.”. Dan sakemm din I-Onorabbli Qorti tkun sodisfatta
illi dan huwa l|-uniku rimedju illi ghandhom ghad-dispozizzjoni taghhom ir-

rikorrenti;

[lli I-esponenti tixtieq umilment tissolleva illi fis-sentenza taghha din I-Onorabbli
Qorti ghandha taghti direttivi u termini ¢ari u stretti sabiex [-affarjiet tal-

kumpanija ma jitwalux bla bZzonn;

llli meta l-istral¢ jkun wiehed voluntarju I-attenzjoni, |-vigilanza u kawtela tal-
istraléjarju tal-kumpanija ghandhom ikunu fil-massimu taghhom. Leggerenza
u negligenza, l-aktar meta ikunu dagstant evidenti u grossolani, jammontaw
ghal-agir illegali. Dan jinghad ukoll b’mod c¢ar mill-Prof. Andrew Muscat, f
Principles of Maltese Company Law, Second Edition, Vol. I: “A liquidator who,
whether negligently or fraudulently, fails to take into account a pending claim
will, it is submitted, have acted unlawfully. After all, in terms of general
principles of law, a person who does not use prudence, diligence and attention
of a bonus pater familias and causes damage as a result is deemed to have
acted unlawfully. Moreover a liquidator is clearly bound by law to take into
account all pending claims against the company (dagstant iehor kull ass attiv),
and if he fails to do so through negligence, imprudence or want of attention he

should also be deemed to have acted unlawfully.”

Il madanakollu, huwa tajjeb li jinghad kif tali rimedju m’ghandux jitqies bhala
wiehed illi jfejjaq kwalunkwe manifestazzjoni ta’ traskuragni jew negligenza illi
setghu gew kommessi matul I-istral¢ tal-kumpanija jew minhabba atti li saru
gabel u li influwenzaw il-process tal-istral¢. Frodi jew illegalita’ huma atti serji
u eccezjonali u ghalhekk meta titressaq talba ghall-procedura skont I-Artikolu
300B wiehed minn dawn iz-zewg elementi kostitivi irrid jigi provat skont kif

titlob il-figi:

llli peress illi I-kumpanija hija registrata taht ir-Regolamenti Dwar Bastimenti
Merkantili (Organizazzjonijiet ta’ Bastimenti - Kumpaniji Privati), id-declaration
of solvency ma hiex mitluba u ghalhekk huwa importanti illi I-azzjonisti u I-
uffi¢jali jaghtu I-informazzjoni kollha, kompluta u mehtiega lill-istral¢jarju sabiex
ikun fpozizzjoni ahjar sabiex jiffinalizza I-process tal-istral¢. Mill-banda |-ohra
I-istral¢jarju ghandu iktar responsabbilita’ u dan kif specifikat fis-sentenza Lay
Lay Co. Limited vs Peter Paul Darmanin fil-kwalita tieghu qua likwidatur

ta’ Alsan Enterprises Company Limited (C 14871) u Ir-Registratur tal-
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Kumpanniji u b’ digriet tal-1 ta’ Novembru 2010 Modern Design
Properties Limited (C 14871) u Polidano Holdings Limited intervjenew fil-
kawza in statu et terminis : “I-Qorti tirrileva li l-istral¢jarju ghandu
funzjonijiet, setghat u allura responsabilitajiet kbar. Mhux kulhadd huwa
eligibbli biex ikun stralCjarju. Il-persuna li taccetta I-hatra, specjalment fi stralc
volontarju bhal ma kien dak tal-lum, trid tkun taf mhux biss x ghandha taghmel
fl-ambitu ta” dak i jghidu I-ligijiet ta’ pajjizna izda ghandha tkun edotta minn
dak li jghidu ligijiet ta” pajjizi ohra, in partikolari fejn I-iskema ta" distribuzzjoni

Jjkollu effetti barra minn Malta.”

llli ghaldagstant, filwaqt illi ma toggezjonax ghat-talba kif maghmula mir-
rikkorenti |-esponenti Redistratur tirrimetti ruhha ghall-provi u ghall-guddizju
abbli ta’ din I-Onorabbli Qorti. Dan sabiex jigi stabbilit jekk ir-rikorrenti fic-
Cirkostanzi tal-kaz odjern jimmeritawx illi jinghataw ir-rimedju e¢cezjonali bhal

ma huwa dak preskritt fl-Artikolu 300B tal-Att dwar il-Kumpaniji.

Rat illi fl-udjenza tal-1 ta’ Marzu 2023, dehru I-Avukati Andrea Portelli u James
Banister ghar-rikorrent noe u I|-Av. Claudette Fenech ghar-Registratur intimat,
fliema seduta d-difensuri tar-rikorrenti pprezentaw nota (fol 67) b’affidavit ta’ Rigis
Brouden b’dokumenti annessi (fol 69 sa fol 122).

Rat illi fl-udjenza tal-10 ta’ Lulju 2023, id-difensuri tal-partijiet iddikjaraw i
m’ghandhomx aktar provi X’jipproduc¢u u ghalhekk, bi gbil mad-difensuri tal-partijiet,
il-kawza thalliet ghal-lum ghall-provvediment.

Rat ukoll illi fl-istess udjenza, id-difensur tal-intimat Registratur iddikjarat illi “ma
kienet ged issib ebda oggezzjoni ghat-talba kif maghmula fir-rikors promotur”.

Rat I-atti I-ohra tal-kawza.

Ikkunsidrat:

llli jirrizulta mill-atti, kif anke dikjarat fir-rikors promotur, li r-rikorrent noe huwa
kreditur tas-socjeta Profit Shipping Limited (C 39356), liema kumpanija giet struck
off nhar it-23 ta’ Settembru 2017 u dana wara proc¢ess ta’ likwidazzjoni volontarja.

i jirrizulta illi fil-kors tal-likwidazzjoni u |-eventwali distribuzzjoni tar-rimanenti assi
tas-socjeta de quo, thalla barra I-kreditu dovut lir-rikorrent noe a bazi tal-Full and
Final Release and Settlement Agreement datat 7 ta’ Ottubru 2016 Ii kien |-ezitu ta’
pro¢eduri gudizzjarji intavolati fil-Unites States District Court for the Southern
District of Texas, Galveston Division, as Civil Action No. 3:13-cv-00202.

[l jirrizulta mir-rikors promotur li I-process ta’ stral¢ sehh minghajr mar-rikorrent noe
kien edott mill-fatt li isem il-kumpanija Profit Shipping Limited (C 39356) kien tnehha
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minn fuq ir-Registru tal-Kumpaniji. Ir-rikorrent noe jispjega li d-diretturi tal-kumpanija
de quo kif ukoll I-istral¢jarju nnifsu naqqsu milli jaghmlu kuntatt mar-rikorrent noe.
waqt il-process tal-istral¢ u b’hekk I-unika rimedju li llum ghandu r-rikorrent noe.
huwa r-ravvivament tal-kumpanija de quo ai termini tal-artikolu 300B tal-Kap 386
tal-Ligijiet ta’ Malta u ghalhekk saru dawn il-pro¢eduri.

Fl-affidavit tieghu, Regis Broudin, fil-kapacita tieghu ta’ Global head of Marine
Claims at Allianz Global Corporate adn Speciality SE (AGCS) jispjega li hu ilu
jokkupa din il-karija sa mit-2 ta’ Gunju 2014 u li I-kumpanija hija kumpanija ta’
assigurazzjoni internazzjonali kbira li tipprovdi ghall-assigurazzjoni tal-bastimenti.

Jispjega li nharget polza tal-assigurazzjoni lil Genel Denizcilik Nakliyati A.S. jew
kumpaniji affiljati maghha minn Allianz Global Corporate & Speciality (France)
fDicembru tal-2012. Jghid li Profit Shipping Limited kienet wahda mill-kumpaniji
sussidjarji ta’ Genel li kellha I-bastiment ‘M/V Profit’ li kien kopert bl-assigurazzjoni
msemmija. Jghid li Allianz Global Corporate & Speciality (France) skont il-Polza
kellha ‘Claims Lead’ u dritt li tiftah claim ghal dawk assocjati maghha bl-istess polza.

Jispjega li wara amalgamazzjoni (merger) li sehh fl-2013, AGCS assumiet id-drittijiet
u l-obbligi legali li kellha Allianz Global Corporate & Speciality (France).

Jghid [i fit-30 ta’ Mejju 2013, bastiment habat mal-bastiment M/V Profit u kkawzalu
danni u ghalhekk infetah claim taht il-polza tal-assigurazzjoni u sar adjustment
report fid-29 ta’ Awwissu 2014, fliema rapport gie konkluz li I-ammont ammissibbli
kien ta’ hames mijun, erba’ mija u erbgha u sebhin elf, tliet mija u disgha u tletin
Dollaru Amerika u tmienja u tmenin c¢entezmu (USD 5,474,339.88) u
sussegwentement sar Full and Final Release and Statement Agreement fejn Profit
Shipping Ltd, Genel u M/V Profit ftehmu amikament li jtemmu kull litigazzjoni dwar
il-habta msemmija u thallas lilhom I-ammont ta’ seba’ miljun Dollaru Amerikan (USD
7,000,000), liema ammont kellu jithallas fil-kont bankarju ta’ Profit Shipping Limited.

Jispjega li saru diversi talbiet sabiex jigi rkuprat tali ammont izda ftit biss mill-
ammont gie ricevut. Jghid li Adjustment Report sussegwenti datat 13 ta’ Marzu
stabilixxa I-ammont dovut lill-assiguraturi fllammont ta’ hames miljin u mitt elf dollaru
Amerikan (USD 5,100,000) u b’hekk saret talba ta’ Arbitragg kontra Genel u Profit
Shipping Limited u kien hemm li AGCS intebhet li Profit Shipping Limited kienet giet
mnehhija mir-Registru tal-Kumpaniji Malta.

Ikkunsidrat Ulterjorment:

i jirrizulta illi -pozizzjoni li ha r-Registratur tal-Kumpaniji tista’ titgies wahda
pjuttost newtrali izda ferma. Anzi, fl-ahhar udjenza, id-difensur tal-istess Registratur
intimat iddikjarat illi ma kelliex oggezzjoni ghat-talbiet mressga. Huwa altru milli
korrett ir-Registratur jghid u jsostni illi meta jkun hemm stral¢, ghandu jithares u jigi
assikurat minn min hu interessat, illi jkun accertat illi I-assi u d-djun kollha jkunu
inkluzi fil-proc¢ess ta’ stral¢ u li dan ghandu jsir qabel ma jigu pprezentati d-
dokumentazzjoni finali ghal kancellament.

llli dan jevita ¢ertament lok ghal abbuz. Huwa fdan il-kuntest illi r-Registratur tal-
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parametri u termini ¢ari sabiex jigi evitat kwalsiasi element ta’ abbuz jew pregudizzju
ghal terzi persuni, anke in vista tal-fatt illi dan huwa rimedju e¢¢ezzjonali.

Ikkunsidrat Ulterjorment:
Art. 300B tal-KAP 386 tal-Ligijiet ta’ Malta:

(1) Meta kumpanija tkun thassret minn fuq ir-registru, kull persuna interessata
tista’ b’rikors, titlob lill-Qorti biex tordna hi li I-isem tal-kumpanija jkun
restitwit fuq ir-registru u Ii I-istral¢ jerga’ jinfetah.

(2) Meta, fuq rikors maghmul taht is-subartikolu (1), il-Qorti tkun sodisfatta Ii |-
istral¢ u t-thassir tal-kumpanija jkun vizzjat bi frodi jew b’illegalita ta’ natura
materjali, il-Qorti tista’ tordna Ii I-isem tal-kumpanija jkun restitwit fuq ir-
registru u li l-istral¢ jerga’ jinfetah ghal dawk ir-raqunijiet u ghal dak iz-zmien
li I-Qorti tispecifika fid-decizjoni taghha, u I-Qorti ghandha taghti dawk id-
direttivi u timponi dawk il-kondizzjonijiet i jidhrilha xierag.

(3) I-Qorti ghandha tilga’ t-talba biss jekk tkun sodisfatta li dak ikun I-uniku
rimedju li jkun hemm.

[I-Qorti tibda biex tghid illi mill-provi mressqa jirrizulta illi s-socjeta Profit Shipping
Limited (C 39356) giet struck off meta fil-konfront taghha kien hemm ghad hemm
kreditu pendenti dovut lir-rikorrent noe.

Huwa bil-wisq ¢ar li l-istral¢jarju tal-kumpanija de quo kellu jkun jaf li dan il-kreditu
kien ghadu pendenti u huwa evidenti illi |-fatt li l-istral¢ gie konkluz minghajr ma
ttiehdu in konsiderazzjoni I-proc¢eduri pendenti jikkostitwixxi llegalita ta’ natura
materjali.

Dan ffisser li I-isem tal-kumpanija thalla mill-istess diretturi tal-kumpaniji jigi mnehhi
mir-Registru tal-Kumpaniji meta kienu ben konsapoveli li ghad hemm proceduri
pendenti li jistghu jwasslu ghall-kundanna ta’ hlas ta’ kreditu. Anke jekk dan ma sarx
bl-ghan ta’ ingann, hija ¢ertament traskuragni ina¢cettabli.

[I-Qorti hija wkoll sodisfatta illi ma ghaddewx il-hames snin mid-data illi I-kumpanija
giet ikkancellata minn fug ir-Registru tal-Kumpaniji sa meta gew intavolati I-
proceduri odjerni.

Finalment, illi I-Qorti thoss illi I-uniku mod i s-socjeta rikorrenti tista’ tesegwixxi I-
kreditu taghha fil-konfront ta’ Profit Shipping Limited, kif deskritt fir-rikors, huwa billi
jintlaga’ r-rikors promotur odjern.

lI-Professur Andrew Muscat ighid:

A liguidator who, whether negligently or fraudulently, fails to take into
account a pending claim will, it is submitted, have acted unlawfully. After
all, in terms of general principles of law, a person who does not use
prudence, diligence and attention of a bonus pater familias and causes
damage as a result is deemed to have acted unlawfully. Moreover a
liquidator is clearly bound by law to take into account all pending claims
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against the company (dagstant iehor kull ass attiv), and if he fails to do
so through negligence, imprudence or want of attention he should also
be deemed to have acted unlawfully.*

Minkejja dan, il-Qorti tigbed I|-attenzjoni tar-rikorrent noe li kellu kull interess jopponi
t-tnehhija tal-isem tas-socjeta Profit Shipping Limited mir-Registru tal-Kumpaniji u li
kieku ghamel dan fiz-zmien stipulat mil-ligi, din il-pro¢edura kienet tigi evitata.

Finalment, il-Qorti tqis illi mill-atti jirrizulta illi I-likwidatur illi mexxa |-likwidazzjoni li
ser tigi ordnata terga’ tinfetah, Adrian Farrugia, gie nieges u ghalhekk il-Qorti ser
ikollha tghaddi sabiex, a spejjez tar-rikorrenti noe, tahtar likwidatur gdid hi.

Ghaldagstant, il-Qorti, fid-daw! tal-provvedimenti tal-KAP 386 hawn fuq i¢¢itati u
fid-dawl ta’ dak hawn fuq ikkunsidrat, jidhrilha illi n-nuggas ta’ kunsiderazzjoni ta’
pro¢eduri pendenti fil-konfront ta’ Profit Shipping Limited (C-39356) hekk kif deskritti
fir-rikors promotur gabel ma Jie ffinalizzat tal-istral¢ tal-kumpanija msemmija kien
illegali u jikkostitwixxi llegalita ta’ natura materjali u ghalhekk ser tghaddi biex
takkolja it-talbiet tas-socjeta rikorrenti u tenut kont tal-assjem ta’ fatti u ¢irkostanzi li
[-Qorti giet mgharrfa bihom, din il-Qorti geghda tilga’ t-talbiet tar-rikorrent noe u
konsegwentement:

1. Tordnalil-isem Profit Shipping Limited (C-39356) jerga’ jidhol fir-Registru tas-
Socjetajiet kif mitlub sa mhux aktar tard minn gimghatejn mil-lum.

2. Tordna illi jerga’ jinfetah l-istral¢ tal-istess kumpanija Profit Shipping Limited
(C-39356) u r-rikorrent noe huwa mistenni illi jsegwi u wiehed jispera jiffinalizza
kwalunkwe proc¢eduri necessarji sabiex jikseb u jinforza kwalsiasi drittijiet kontra
l-istess socjeta msemmija fiz-zmien hawnhekk konéess.

3. Tantar lill-Avukat Dr John Gauci sabiex jassumi I-funzjonijiet, is-setghat u |-
obbligi kollha ta’ stral¢jarju tal-kumpanija Profit Shipping Limited (C-39356), a
spejjes provvizorjament tar-rikorrenti noe u ghal dan il-ghan il-Qorti ged tordna
lir-rikorrenti noe sabiex fi zmien tletin jum mil-lum tiddepozita fir-Registru ta’ din
il-Qorti s-somma ta’ hamest elef Ewro (€5000) sabiex ikopru I-ispejjez u d-
drittijiet tal-istral¢jarju hekk nominat, liema somma jew parti minnha tista’ tigi
Zbankata mill-istess stral¢jarju wara illi jkollu rendikont tax-xoghlijiet minnu
pprestati approvati minn din il-Qorti.

4. Tordna lill-istess stral¢jarju Avukat Dr John Gauci sabiex jaghmel dak kollu li
hemm bzonn sabiex Profit Shipping Limited (C-39356) tonera |-obbligi kollha
taghha u dan taht dawk il-pattijiet u kundizzjonijiet hawnhekk stipulati:

a) llli dan il-process ta’ kontinwazzjoni u finalizzazzjoni tal-process tal-istral¢
tal-kumpanija Profit Shipping Limited (C-39356) ghandu jkun komplut sa
zmien massimu ta’ hames (5) snin mil-lum, b’dan illi wara dan il-perjodu r-

1 principles of Maltese Company Law, Second Edition, Vol |
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Registratur intimat jkollu s-setgha illi jerga’ jnehhi isem il-kumpaniji
msemmija minn fuq ir-Registru tal-Kumpaniji;

b) F’eventwalita illi Profit Shipping Limited (C-39356) tikkonkludi I-obbligi
kollha taghha gabel u l-istral¢ jkun jista’ jinghalag u jigi finalizzat gabel,
allura l-istral¢jarju mahtur ghandu javza b’dan lir-Registratur intimat sabiex
huwa jkun jista’ jghaddi ghat-tnehhija tal-isem tal-kumpanija minn fuq ir-
Registru tal-Kumpaniji minnufih.

c) llli I-Qorti trid taghmilha ¢ara li dan il-provvediment bl-ebda mod ma
ghandu ffisser li bhal donnu I-Qorti tat jew ged taghti xi carte blanche lill-
kumpanija de quo u/jew lill-uffi¢jali taghha u/jew lill-istral¢jarju taghha
sabiex isir xi haga ohra, ghajr ghal dak hawn deciz u huwa ghalhekk illi I-
Qorti ged taghmilha ¢ara illi una volta ri-integrata fuq ir-Registru, il-
kumpanija Profit Shipping Limited (C-39356) tista’ biss, entro |-perjodu
massimu hawnhekk koncess, tara Il-interessi, id-drittijiet u I-obbligi taghha
fil-pro¢eduri ta’ Arbitragg hawn fuq msemmija u dak li jigi wara.

d) Illi I-ispejjez ta’ din il-pro¢edura u kif ukoll kwalsiasi spejjez illi jista’ jinkorri
r-Registratur intimat sabiex jirrestitwixxi isem il-kumpanija kummercjali
b’responsabbilta limitata Profit Shipping Limited (C-39356) fuq ir-
Registru tas-Socjetajiet u sabiex jerga’ jikkancella isem il-kumpanija wara
li jsir dak hawn fuq deciz, ikunu a karigu tar-rikorrent noe.

Onor. lan Spiteri Bailey Amanda Cassar
Imhallef Deputat Registratur
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