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QORTI CIVILI - PRIM’AWLA
ONOR. IMHALLEF MIRIAM HAYMAN LL.D.

Seduta tal-lum it-Tnejn 16 ta’ Ottubru, 2023

Rikors Guramentat Nru.: 956/2017 MH

Numru: 5

Banif Bank (Malta) plc u b’digriet tat-8 ta’ Novembru 2017 gie
sostitwit bil-kliem ‘BNF Bank plc’

VS

Mark Bezzina

I-Qorti:

Rat ir-rikors guramentat tal-Bank attur tat-18 ta’ Ottubru 2017 li permezz

tieghu gie premess u mitlub -

“1. HIi I-kumpannija attri¢i hi bank kummercjali licenzjat tant il-
Ligijiet ta’ Malta biex fost [-ohrajn issellef flus lill-klijenti tag#ha;
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2. i I-konvenut huwa Kklijent tal-kumpanija attrici u ha minn
ghandha self biex jiffinanzja I-akkwist tar-residenza tiegiu u
xognalijiet marbuta mag#ha u kif ukoll 7tigijiet ozra personali;

3. llli dan is-self, koncess ai termini ta’ Credit Agreement datat 24 ta’
Novembru 2011 (ara Dok. ‘A’) u kuntratt maghmul fl-atti tan-Nutar
Dr Philip Lanfranco fil-21 ta’ Frar 2012 (ara Dok. ‘B’), kien
jammonta g#al sitt mija u sbatax -il elf u seba’ mitt Euro (€617,700) u
kien jikkonsisti fis-segwenti:

I. House Loan (i) — tlett mija u tnax-il elf u seba’ mitt Euro
(€312,700), u

il House Loan (ii) — mija u tletin elf Euro (€130,000), u

Ii. House Loan (iii) — mitt elf Euro (€100,000), u

Iv. Personal Loan (ii) — hamsa u ghoxrin elf Euro (€25,000), u

V. Personal Loan (iii) — hamsin elf Euro (€50,000);

4. 1lli I-konvenut nagas milli jzallas lura dan is-self u I-ammont dovut
minnu fuq dawn il-facilitajjiet hu kif gej:

. mitejn u wiezed u tmenin elf, sitt mija u sitta u ghoxrin Euro u
hiaamsa u Aamsin centezmu (€281,626.55), dovuti fuq il-House Loan
(i) fug imsemmi, senjatament Account numru 58297 71 3 li sat-12 ta’
Settembru 2017 kienu jinkludu mghaxijiet t’erbat elef, sitt mija u
tmienja u disghin Euro u sitta u tmenin centezmu (€4,698.86) (ara
statement Bankarju markat Dok. ‘C’), u

il mija u wiefed u gioxrin elf, tmien mija u tlieta u hamsin Euro
u tmienja u tmenin centezmu (€121,853.88), dovuti fuq il-House Loan
(i1) fug imsemmi, senjatament Account numru 58297 71 6 li sat-12
ta’Settembru 2017 kienu jinkludu mghaxijiet t’elfejn, mija u erbghin
Euro u wiehed u tletin centezmu (€2,140.31) (ara statement Bankarju
markat Dok. ‘D’), u

Ii. erbg#a u disgain elf, mitejn u sitta u zamsin Euro u wiezed u
ghoxrin centezmu (€94,256.21), dovuti fug il-House Loan (iii) fuq
imsemmi, senjatament Account numru 58297 71 5 li sat-12 ta’
Settembru 2017 kienu jinkludu mghaxijiet t’elf, seba’ mija u hamsa u
hamsin Euro u disa’ centezmi (€1,755.09) (ara statement Bankarju
markat Dok. ‘E’), u

Iv. tnejn u ghoxrin elf, erba‘ mija u tnejn u tletin Euro u tlettax -il
centezmu (€22,432.13), dovuti fug il-Personal Loan (ii) fug imsemmi,
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senjatament Account numru 58297 71 4 li sat-12 ta’ Settembru 2017
ma kienu jinkludu ebda mghaxijiet (ara statement Bankarju markat
Dok. ‘F’), u

V. erbgha u gaoxrin elf, sitt mija u tlettax-il Euro u disgza u
ghoxrin centezmu (€24,613.29), dovuti fug il-Personal Loan (iii) fuq
Imsemmi, senjatament Account numru 58297 71 2 li sat-12 ta’
Settembru 2017 kienu jinkludu mghaxijiet t’erba’ mija u disgha u
hamsin Euro u erba’ centezmi (€459.04) (ara statement Bankarju
markat Dok. ‘G’);

5. Hlli minbarra dan is-self, il-kumpannija attrici kkoncediet lill-
konvenut I-uzu ta’ Credit Card ukoll u fuq din il-Credit Card li ggib
in-numru 4196806000018297, I-konvenut ghandu mal-kumpannija
attrici dejn ta'tlett elef, sitt mija u tlettax-il Euro u wiehed u erbghin
centezmu (€3,613.41) li sat-12 ta’ Settembru 2017, kien jinkludi
erbgha u tletin Euro u erbgia u erbgain centezmu (€34.44)
fimghaxijiet (ara Dok. ‘H’);

6. Hli in vista tas-suespost, l-ammont dovut mill-konvenut lill-
kumpannija attrici sat-12 ta’ Settembru 2017, kien ta’ hames mija u
tmienja u erbghin elf, tlett mija u hamsa u disghin Euro u sebg#a u
erbgfin centezmu  (€548,395.47);

7. 1lli dan I-ammont sar dovut kollu lill-kumpannija attrici:

. kwantu I-bilanc dovut fuq il-House Loans u I-Personal Loans
kollha fuq imsemmija, ai termini t'Artikolu 10(v) tal-Credit
Agreement markat Dok. ‘A’ u fug imsemmi U dan ghax kif stipulat
f’dak [-Artikolu, sehhew wahda jew aktar mill-events of default
imsemmija fl-istess Credit Agreement, partikolarment, izda mhux
esklussivament:

“a. Default by the Borrower/s in the payment of any amount of
principal, interest, fees, charges due for payment in the manner
stipulated in the agreement regulating the Facility,

b. The Borrower/s committing any other breach of or omitting to
observe any other of the obligations and undertakings as expressed to
be assumed by it in the agreement regulating the Facility,

n. Any other event which in the Bank's reasonable opinion gives
grounds for belief that the Borrower/s may not perform all or any of
the obligation/s under or otherwise comply with the terms of the
agreement regulating the Facility”, u
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Il kwantu |-Credit Card fuq imsemmiha, ai termini t’Artikolu
11(f) tal-Conditions Of Use marbuta mal-istess Credit Card (ara
Dok. ‘I’);

8. i I-kumpannija attrici ttentat tinterpella lill-konvenut diversi
drabi biex izallasha d-dejn, fosthom permezz t’ittra legali datata 18
ta’ Novembru 2016 (ara Dok. ‘J’) u ittra ufficcjali numru 2546/2017
datata 18 ta’ Lulju 2017 u prezentata quddiem din [-Onorabbli Qorti
(ara Dok. ‘K’), izda dan baga’ inadempjenti u sa anke’ rrespinga I-
interpellanza tal-kumpannija attri¢i permezz ta’ risposta prezentata
fis-27 ta’ Lulju 2017 (ara Dok. ‘L’);

9. Illi I-kreditu tal-kumpannija attrici huwa cert, likwidu u dovut u |-
konvenut m’ghandux eccezzjonijiet x jaghti ’dan ir-rigward kontra t-
talbiet attrici,

10. i ghalhekk jezistu I-elementi kollha rikjesti mil-Ligi a tenur ta’ I-
Artikoli 167 et sequitur tal-Kapitolu 12 tal-Ligijiet ta’ Malta.

Ghaldagstant u ghar-ragunijiet fug premessi, I-kumpanija attrici
titlob bir-rispett lil dina I-Onorabbli Qorti sabiex:

1. tagta’ u tiddeciedi dina [-kawza bid-dispensa tas-smig#, ai termini
ta’ I-Artikoli 167 et sequitur tal-Kap. 12 tal-Ligijiet ta’ Malta; u

2. tiddikjara li I-konvenut sar debitur tal-kumpannija attrici fl-
ammont ta’ €548,395.47; u

3. tikkundanna lill-konvenut izallas lill-kumpannija attrici I-ammont
ta’€548,395.47;

Bl-ispejjez, bank charges u fees u bl-imghaxijiet mit-12 ta’ Settembru
2017 sad-data tal-pagament effettiv.

IlI-bank charges u fees ged jintalbu: kwantu I-bilanc dovut fuq il-
House Loans fuq imsemmija, ai termini tal-Credit Agreement fuq
imsemmi u markat Dok. ‘A’ u t-Tariff of Charges relattivi (ara Dok.
‘M’); kwantu I-Personal Loans fuq imsemmija ai termini ta’ dan I-
istess Credit Agreement u t-Tariff of Charges relattivi (ara Dok. ‘N’);
u kwantu I-Credit Card fug imsemmiha, ai termini tal-Conditions of
Use markati Dok. ‘I’ u t-Tariff of Charges relattivi (ara Dok. ‘O’);
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Rat in-Nota tal-konvenut Mark Bezzina tas-7 ta’> Novembru 2017 ai termini
tal-artikolu 170 (1) tal-Kap 12 tal-Ligijiet ta’ Malta permezz ta’ liema oppona
ghat-

liema dokumenti tgiesu li saru japplikaw appena I-konvenut ha I-
facilitajjiet bankarji minghand il-kumpannija attrici.

L-imghaxijiet qed jintalbu: bir-rata ta’ sitta punt sebgha hamsa fil-
mija (6.75%) fis-sena kwantu I-bilanc dovut fuq il-House Loans
kollha imsemmija aktar ‘I fuq, bir-rata ta’ tmienja fil-mija (8%) fis-
sena kwantu I-bilanc dovut fuq il-Personal Loan (ii) msemmi aktar ‘I
fuq u bir-rata ta’ disgha punt hamsa fil-mija (9.5%) fis-sena kwantu I-
bilanc dovut fuq il-Personal Loan (iii) msemmi aktar ‘l fuq (ara
Artikoli 6 u 10(y) ta’ Dok. ‘A’ fuq imsemmi), u bir-rata ta’ tmienja
punt tnejn hamsa fil-mija (8.25%) fis-sena kwantu I-ammont dovut fuq
II-Credit Card imsemmiha aktar ‘l fug (ara markar bl-ahdar fug Dok.
‘O’ msemmi aktar ‘I fuq).

IlI-konvenut huwa minn issa ngunt gras-subizzjoni u dan b’rizerva
ghal kull dritt iehor spettanti lill-kumpannija attrici fil-konfront tal-
istess konvenut. ”

167 tal-Kap 12;

Rat li waqt is-seduta tat-8 ta” Novembru 2017 il-Qorti akkordatlu terminu ghall-

prezentata tal-e¢cezzjonijiet tieghu;

Rat ir-Risposta Guramentata tal-istess konvenut tal-15 ta’> Novembru 20172

permezz ta’ liema huwa ressaq is-segwenti eccezzjonijiet —

1.

ledger fees jew kommissjonijiet;

1 Fol 56 et seq
2 Fol 59 et seq

talba tal-Bank li I-kaz jigi trattat skont il-pro¢edura ai termini tal-artikolu

“lIi fl-ewwel lok irid jigi pruvat li gew avvanzati lil konvenut s-somom
pretizi, irid jigi pruvat x'rata ta' imghax kienet applikabbli ghal tali
somom fid-diversi perjodi tar-relazzjoni bankarja bejn is-socjeta” attrici
u I-konvenut, u jrid jigi ppruvat x'servizzi gew rezi mis-socjeta’ bankarja
attrici lil konvenut, ’kaz illi s-somma mitluba tikkomprendi fiha charges,
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2. Illi minghajr pregudizzju ghas-suespost, in vista ta' I-artikoli 986(2),

1139, 1142 u 1850 sa 1853 Kap.16 tal-Ligijiet ta' Malta, it-talbiet attrici
Jjinkludu somom sostanzjali ta’ imghax In ec¢cess mil-limitu massimu
mpost mil-ligi, kif ukoll imghax kompost u charges, ledger fees u
kommissjonijiet mhux dovuti li gew mizjuda ma’ [-obbligazzjonijiet
principali b’qerq tad- dispozizzjonijiet relattivi ghall-anatocizmu u I-
uzura latenti, u li ghaldagstant ghandhom jingatghu mill-kapital, flimkien
ma’ l-imghax kompost li rega’ gie mizjud fughom, ai termini ta' [-artikolu
185(2) Kap.16 tal-Ligijiet ta’ Malta;

. Il minghajr pregudizzju ghas-suespost I-esponenti ma jagbilx li huwa
debitur tas-socjeta attrici fl-ammont mitlub kif jista biss jigi ppruvat fil-
mori tal-proceduri u hemm lok fost affarijiet ozra fejn is-socjeta’ attrici
agixxiet intempestivament gnall-irkupru ta’ somom avvanzati mill-bank
attur;

Salv eccezzjonijiet ulterjuri.”

Rat il-provi tal-partijiet u n-Noti ta’ Sottomissjonijiet skambjati bejniethom.

Rat li I-kawza thalliet ghall-lum ghas-sentenza.

Rat l-atti |-ohra kollha tal-kawza.

Ikkunsidrat:

Permezz tal-kawza odjerna I-Bank attur gieghed jitlob il-hlas Iura ta’ self li kien

ghadda lill-konvenut taht diversi facilitajiet bankarji (inkluz 1-imghaxijiet

fughom), kif ukoll ta’ dejn 1i I-konvenut akkumula mill-uzu ta’ karta ta’ kreditu

mahruga lilu mill-istess Bank. Dan flimkien mal-ispejjez, bank charges, fees u

imghaxijiet mit-12 ta’ Settembru 2017 sad-data tal-pagament effettiv.
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Minn naha tieghu 1-konvenut, fost ec¢¢ezzjonijiet ohra, filwaqt li jirrikonoxxi li
huwa debitur tal-Bank attur, ma jagbilx mal-ammonti mitluba ghar-ragunijiet

indikati minnu fl-istess risposta guramentata.

Qabel tipprocedi ulterjorment, il-Qorti sejra tichad l-ewwel talba tal-Bank
attur stante li I-konvenut wera li ghandu difiza valida xi jressaq u kwindi mhux
Il-kaz li 1-kawza tinqata’ bid-dispensa tas-smiegh kif provdut fl-artikolu 167 et

seq tal-Kap 12 tal-Ligijiet ta’ Malta.

Fil-bgija tat-talbiet tieghu 1-Bank attur gieghed jitlob lill-Qorti tordna lill-

konvenut thallas —

1) Is-somma totali ta’ €548,395.47 u ¢ioe’:

a) ll-bilan¢ rimanenti fir-rigward tal-Loans konc¢essi lilu -

€281,626.55 - dovuti fug il-House Loan | inkluz imghax fl-ammont ta’
€4,698.86 sat-12 ta’ Settembru 2017,

€121,853.88 - dovuti fuq il-House Loan Il inkluz imghax fl-ammont ta’
€2,140.31 sat-12 ta’ Settembru 2017;

€94,256.21 - dovuti fuq il-House Loan Ill inkluz imghax fl-ammont ta’
€1,755.09 sat-12 ta’ Settembru 2017,

€22,432.13 - dovuti fuq il-Personal Loan Il li sat-12 ta’ Settembru 2017 ma
kienu jinkludu ebda imghaxijiet;
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€24,613.29 - dovuti fuq il-Personal Loan Il inkluz imghax fl-ammont ta’
€459.04 sat-12 ta’ Settembru 2017;

b) Il-hlas tas-somma ta’ €3,613.41 inkluz imghax fl-ammont ta’ €34.44 sat-12
ta’ Settembru 2017 rapprezentanti dejn akkumulat mill-konvenut bl-uzu ta’
karta ta’ kreditu koncessa lilu mill-Bank bin-numru 4196806000018297;

1) Il-hlas ta’ spejjez, bank charges, fees u imghaxijiet mit-12 ta’ Settembru

2017 sad-data tal-pagament effettiv.

II-konvenut jargumenta li s-somma mitluba mill-Bank hija esegerata stante li
allegatament il-Bank wettaq il-kalkolu relattiv a bazi tal-imghax kompost meta
skont il-ligi dawn kellhom jinhadmu b’mod sempli¢i. Inoltre, fil-fehma tieghu 1-
Bank agixxa intempestivament ghall-irkupru tal-flus. Isostni wkoll li ladarba
huwa qed jaghmel tajjeb ghad-dejn mal-Bank bi proprjeta’ immobbli, ma kien

hemm ebda lok li tigi ntavolata I-kawza odjerna.

A. Is-somom ta’ flus mislufa lill-konvenut fil-house loans u personal loans u

l-ammont ta’ dejn akkumulat fuq il-credit card mertu tal-kawza

[1-Qorti tosserva li mill-atti jirrizulta li fl-24 ta’ Novembru 2011 il-partijiet
iffirmaw Agreement for Credit Facilities permezz ta’ liema I-Bank attur gabel li
jsellef u I-konvenut gabel li jissellef tlett houseloans u zewg personal loans li

huma? —

House Loan | — €312,700
House Loan Il — €130,000
House Loan Il —€100,000

3Fol 8 et seq
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Personal Loan Il — €025,000
Personal Loan Il —€050,000*

Total: €617,700

(A skans ta’ kull ekwivoku, [-Personal Loan I ghall-ammont ta’ €22,000
indikata fil-ftehim appena msemmi taht 1-intestatura Facility Held kienet

giet imhallsa kollha u ma tiffurmax mertu tal-kawza®).

F’dan il-ftehim gew maqbula fost ohrajn |-ghanijiet ghal kull wiehed mis-
self, iz-zmien tal-loans, it-termini u I-kundizzjonijiet tal-hlas lura taghhom,
I-interessi u kundizzjonijiet ohra. Gew elenkati wkoll lista ta’ events of
default li f’eventwalita’ li wahda jew aktar minnhom javveraw ruhhom, il-

bilan¢ rimanenti isir immedjatament dovut u pagabbli minghajr ebda avviz

1ehor.

Sussegwentement, fil-21 ta’> Frar 2012 gie ffirmat kuntratt pubbliku
b’rabta mal-Agreement for Credit Facilities fejn il-partijiet gablu li I-
konvenut talab lill-Bank isellfu s-somma totali ta’ €629,441 in kwantu

ghal —

€312,700 - Loan sabiex jigi finanzjat ix-xiri ta’ proprjeta’ gewwa Tas-
Sliema;
€230,000 — Loan sabiex jithallsu 1-kuntratturi u s-suppliers fit-twaqqiegh,

bini mill-gdid u tlestija tal-proprjeta’ msemmija f’tas-Sliema;

€86,741 — Loan ghal htigijiet personali.

4 Mix-xhieda ta’ Alfred Ferrante, rapprezentant tal-Bank attur, irrizulta li effetivament ghalkemm il-Bank kien
approva s-somma ta’ €50,000 kienu effettivament ingibdu mill-konvenut is-somma ta’ €44,895 (fol 321 et seq)
5 Xhieda ta’ Alfred Ferrante a fol 283
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F’dan 1-istess kuntratt, il-konvenut pprovda kemm ipoteka generali fuq il-
proprjeta’ kollha tieghu prezenti u futura kif ukoll ipoteka spec¢jali fuq
proprjeta’ li ghandu gewwa tas-Sliema. F’dan il-kuntratt gew elenkati fost

ohrajn ir-rati tal-interessi u c-charges applikabbli.

In linea ta’ prin¢ipji generali inghad hekk fil-kaz Golden Bun Manufacturing
Co. Ltd vs Korporazzjoni Maltija ghall-Intrapriza et deciz fis-26 ta’
Novembru 2015 -

“Dritt

[1-Qorti ser tenunzja xi principji legali applikabbli li f’'materja kontrattwali
jagamel li I-ftehim hu ligi gaall-partijiet kontraenti (Art. 992(1) Kodici Civili;
ara “Carmelo Bajada noe vs Fr. S. Cachia et noe” (4.K. deciza fis-16 ta’
Lulju 1973);

ll-prin¢ipju kardinali li jirregola l-istatut tal-kuntratti jibga’ dejjem dak li |-
vinkolu kontrattwali gzandu jigi rispettat u li hi I-volonta™ tal-kontraenti kif
espressa fil-konvenzjoni li kellha tipprevali u trid tigi osservata. (Pacta sunt
servanda). (“Gloria mart Jonathan Beacon et vs L-Arkitett u Ngineer Civili
Anthony Spiteri Staines” — App Civ. Deciza fil-5 ta’ Ottubru 1998).

L-applikazzjoni ta’ din id-dispozizzjoni, minkejja I-konsegwenzi iebsa li jistgiu
jinsiltu minnha fil-prattika, gejja mir-rispett li jrid jingrata lill-principju li
ftehim validu bejn il-partijiet ghandu s-sa%ia ta’ ligi bejniethom (pacta sunt
servanda), u l-ebda Qorti m’ghandha tindazal fi ftehim bzal dan diment li dak
Il-ftehim ma jkunx milqut b’xi difett li jgibu ma jiswiex. Madankollu, llum huwa
accettat li l-applikazzjoni tar-regola minsuga f’Kap 16 trid tigi nterpretata
wkoll fid-dawl ta’ principju iehor ewlieni tad-dritt jigifieri li I-kuntratti jigu
esegwiti in bona fede.

L-Artikolu 993 tal-Kap 16 jiddisponi:

10
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“ll-kuntratti gzandhom jigu esegwiti bil-bona fidi, u jobbligaw mhux biss g#al
dak li jinghad fihom, izda wkoll grall-konsegwenzi kollha li ggib magzha |-
obbligazzjoni skont ix-xorta taghha, bl-ekwita’, bl-uzu jew bil-/igi”.

Fil-kawza, Mark Calleja Urry et Vs Joseph Portelli et — Qorti Appell moghti
fis-sena 2011, il-Qorti kkwotat is-sentenza tal-Qorti ta’ I-Appell fejn galet li:
“....Al-principju jibga’ I-istess, ¢joe” dak tal-liberta” kuntrattwali bil-korollarju
tieghu li l-eccezzjonijiet ghal dik il-liberta™ m’ghandhomx jigu estizi li hemm
mil-limiti tal-ligi li tistabilixxi |-eccezzjoni.....II-Kodici Civili li jaghti lill-
kuntratti magamulin skont il-ligi is-sasha tal-ligi stess, li hija l-agwa
ligi, cjoe” I-ligi tal-partijiet, il-mezz u I-mizura tal-indipendenza personali
tagizhom fil-kamp kontrattwali, u li ma jistgaux jigu maassra zlief bil-kunsens
ta’ xulxin jew ghal ragunijiet magarufin fil-ligi. ”

Fl-atti gew prezentati wkoll il-customer statmements relattivi ghall-house
loans, personal loans u I-credit card numru 4196806000018297 ilkoll
mertu tal-kawza®. Dawn l-istatements jaghtu breakdown dettaljat tal-
ammonti migbuda mil-konvenut kif ukoll tac-charges u I-interessi li
akkumulaw fughom. Gew prezentati wkoll il-Planned Repayment Ladders’

u I-Conditions of Use relattivi ghall-credit cards®.

Fix-xhieda tieghu I-konvenut ikkonferma li I-house loans u I-personal
loans mertu tal-kawza nghataw lilu personalment® u li I-credit card mertu

tal-kawza kienet tintuza minnu biss personalment®®,

Xehed fid-dettall u ghal diversi r-rapprezentant tal-Bank attur Alfred

Ferrante fix-xhieda li ta matul il-kors tal-kawza —

“Ir-relazzjoni ma’ Sur Bezzina bdiet f” Jannar elfejn u disgha. Fejn kien
fetah current account u aktar tard fetah savings account u kellu kont ta’
credit card. Fit- 24 ta’ Novembru 2011 kienet harigtlu credit agreement u

5Fol 138 et seq
7Fol 203 et seq
8 Fol 35 et seq
9 Fol 430C

10 Fol 430D

11
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INghata numru ta’ facilitajiet. Kien inghata tlett home loans u tlett
personal loans Home loans kienu prattikament biex tinxtara propjeta’ li
ged taghmel tajjeb ghall-istess facilitajiet. Home loan ozra gial xog#ol
strutturali u home loan ohra biex jiffinixja. Il-personal loans kien hemm
tnejn minnhom biex jithallas dejn ezistenti mal-HSBC u ohra biex jithalla
stamp duty u fees notarili li kienu relatati mal-istess kuntratt. L-ammont
totali kien ghal 639 , 700 Euros. Minnhom in the meantime thallset, il-
bilanc mhux fuq il-credit facilities li jidhru fl-agreement kollu, huma fuq
tlett home loan u zewg personal loans. Bhala interessi ivarjaw imma dawn
huma imnizzlin fi klawsola sitta tal-credit agreement li semmejt kif ukoll
hemm referzna ghal klawsola 10 Y meta ikun hemm default. Infatti ddefault
hija imsemmija ukoll fil-kuntratt li kien sar fil- 21 ta’ Frar 2012. Il-bilanc
ingibdu, b’ eccezzjoni ta’ home loan minnhom [i kienet approvata sa
hamsin elf, dik kienet ingibed biss 44, 859 g/ax ma kienx hemm bzonn
jingibed aktar dakinhar. Ir-repayments kienu skattati ° pagamenti fix-
xahar fuq il-kontijiet kollha. Personal loans bejn zamsa u gAaxar snin , u
dan qgiegred fuq I-agreement. U home loan over a period of time. Il-klijent
waqa’ lura fil-pagamenti. Infatti I-ahhar depozitu kien fl-4 ta’ Settembru
2017 u kien jammonta g#4al 1,000 Euro. U baga’ lura ghadu lura sal-lum.
[I-Bank ipprova jikkuntatjah, anka jien stess. Intbghatulu diversi advice
letters, fil-fatt fis-sena 2017 intbghatu mhux ingas minn 22 ittra tal-advice.
Telefonati u meetings mal-klijenti u anka messaggi. Kien hemm ukoll f” hin
minnhom rapprezentant ta’ Nexia BT biex insibu trig ‘il quddiem. Imma -
Bank at one time iddecieda li jagzmel call in ghax il-kontijiet baqghu lura.
Infatti |I-ahhar pagament ta’ home loan kien jappartjenu ta’ April 2017.
Personal loans hemm sa xi Mejju imhallas, I-iehor sa Awwissu.

ll-bank iddecieda li jagiamel call in, intbgfatet ittra legali, intbgiatet ukoll
ittra gudizzjarja imma kienet notifikata imma giet respinta u ma kienx
hemm triq o/ra #lief dil-kawza. L-ammont kif mitlub fil-rikors guramentat
ghadu dovut, imghaxijiet, spejjez bankarji u legali, ghadu dovut kif mitlub.
Nixtieq nenfasizza xi haga li ma kienx hemm tibdil fil-kundizzjonijiet,
inkluz I-img#ax li 1-bank ghamel minn jeddu jew li sar minghajr il-kunsens
tal-klijent.

lI-bilanci li ghad hemm pendenti huma l-istess skont ir-rikors guramentat
minn mindu infetah ir-rikors sal-lum ma kienx hemm pagamenti't.”

Dwar kull self li sar ix-xhud Ferrante xehed hekk!? -

11 Seduta tas-16 ta’ Novembru 2018 a fol 124 et seq
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“Av : Tajjeb. Issa house loan one, to provide the burrower with funds to
end finance with the purchase of property in Sliema. Qed nifhem li dan
kellu jintuza’ biex tinxtara propjeta’ tas-Sliema ?

Xhud ; Certament.

Av : Inxtrat ?

Xhud : Certament.

Av ; U nagblu li dil-propjeta’ inghatat b’ garanzija lil istess BNF ?

Xhud : lva.

Av : Issa ghandek house loan two, to provide the burrower with funds to
demolish and build the property being purchased, dan sar ?

Xhud : Iva.

Av ; Twaqqg#et id-dar u nbniet ?

Xhud : Jekk twaqqgrietx kollha, jew sarx...

Av ; Imma dak [i kellu jsir b’ dal-loan sehh fil-fatt ?

Xhud; Sa fejn naf jien yes sar.

Av : U din l-istess propjeta’ li kien ha jixtri bl-ewwel loan hux hekk?
Xhud : Iva.

Av : Issa house loan three, to provide the burrower with funds to finance
the finishing if the property being purchased, sar ?

Xhud: Saret yes.

Av : Tajjeb, ghandek niehdok personal loan 2, to finance the stamp duty
and Notary fees, dan sar ukoll ?

12 Fol 318 et seq
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Xhud ; Issa fil-kaz ta’ personal loan jigu trasferiti g0 current account
imbaghad jinhareg cekk mill-klijent.

Av ; Taf li saret?

Xhud: Saret.

Av ; Issa personal loan three, to provide the burrower with funds to
finance liabilities presently held with HSBC . X’ kien [-ammont |i hallastu
lil HSBC u meta?

Xhud : 44 , 895 kien I-ammont li kien migbud. Kien approva...

Av : Lil-loan kien ta’ hamsin elf, ingibbdu biss 44, 000 ?

Xhud : lva I-bank approva sa hamsin elf imma ingibed erba’ u erbghin elf.

Av ; Ok. U d-differenza li ma ngibditx il-bank kif ikun allokaha ?

Xhud : Sempliciment ma jkunx gie addebitat lil klijent. »

Fid-dawl tal-provi suesposti, I-Qorti hija sodisfatta li s-somom ta’ flus
mislufa lill-konvenut fil-house loans u personal loans u |-ammont ta’

dejn akkumulat fuq il-credit card ilkoll mertu tal-kawza gew pruvati.

B. Ir-rati tal-imghax u charges ulterjuri

[I-Bank attur jinsisti li I-imghaxijiet 1i akkumulaw fuq is-somom pretizi
kienu kollha maghrufa mill-konvenut u bazati fuq dak magbul bejniethom
skont I-Agreement for Credit Facilities tal-24 ta’ Novembru 2011 u I-
kuntratt tal-21 ta’ Frar 2012.
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Minn naha I-ohra I-konvenut jirribatti li l-imghaxijiet addebitati lilu fid-
diversi facilitajiet ta’ self li huwa kellu mal-Bank attur huma ta’ natura

komposta u mhux semplici.

Il-konvenut xehed hekk fl-affidavit!® -

“....dwar l-imghaxijiet, inhoss li meta [-Bank tana l-facilitajiet ingannana
fis-sens li lilna kien qalilna li fuq l-overdraft, jekk nagghu lura, jigri
imghax ta’ 11% fuq kemm waqajna lura u mhux kif fil-fatt ged jigri, 11%
fuq I-ammont kollu tal-overdraft.”

Fit-tieni ec¢ezzjoni tieghu 1-konvenut jghid hekk -

“llli mingAajr pregudizzju ghas-suespost, in vista ta' l-artikoli 986(2), 1139,
1142 u 1850 sa 1853 Kap.16 tal-Ligijiet ta' Malta, it-talbiet attrici jinkludu
somom sostanzjali ta’ imghax in ec¢c¢ess mil-limitu massimu mpost mil-ligi, kif
ukoll img#Aax kompost u charges, ledger fees u kommissjonijiet mhux dovuti i
gew MmizZjuda ma’ [-obbligazzjonijiet principali b’qerq tad- dispozizzjonijiet
relattivi g#all-anatocizmu u l-uzura latenti, u li ghaldagstant gizandhom
jingatgiu mill-kapital, flimkien ma’ [-imghax kompost li rega’ gie mizjud
fughom, ai termini ta' I-artikolu 185(2) Kap.16 tal-Ligijiet ta’ Malta,”

Qabel ma I-Qorti_tghaddi biex tezamina din l-e¢¢ezzjoni_ma tistax ma

tikkomentax |i nonostante t-teknikalita’ tal-kawza u I-insistenza tal-

konvenut kif gew mahduma l-interessi, il-konvenut nonostante li ressaq |-

e¢éezzjoni in ezami ma talab gatt in sostenn ta’ hekk espert komputista

biex tghinu jirribatti t-talbiet fir-rigward.

13 Fol 350
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II-Kapitolu 16 tal-Ligijiet ta> Malta jipprovdi hekk fis-segwenti

dispozizzjonijiet ¢itati mill-konvenut:
L-artikolu 986 (2) —

“Bla hsara ghad-dispozizzjonijiet tal-artikolu 1852 u ta’ kull dispozizzjoni ohra
ta’ dan il1-Kodici jew ta’ xi ligi ohra, kull obbligazzjoni ghall-hlas ta’ mghaxijiet
[f’izjed minn tmienja fil-mija fis-sena hija wkoll nulla ghal dak li hu zZejjed.”

L-artikolu 1139 —

“Bla hsara ta’ kull dispozizzjoni ohra tal-ligi dwar il-garanzija u s-
socjeta, jekk [-obbligazzjoni jkollha biss bhala oggettil-hlas ta’ somma
determinata, id-danni i jigu mid-dewmien tal-esekuzzjoni taghha jkunu
jikkonsistu biss fl-imghaxijiet fuq is-somma li jkollha tinghata meqjusin
bit-tmienja fil-mija fis-sena. ”

L-artikolu 1142 —

“L-imghaxijiet maghluga jistghu jaghtu mghaxijiet ohra, Sew bis-sahha tad-
dispozizzjonijiet tal-artikoli ta’ qabel dan, minn dak in-nhar tat-talba
gudizzjarja ghaldagshekk jew bi ftehim li jsiru wara li jaghlqu, basta li, fil-kaz
il-wiehied u l-iehor, I-imghaxijiet ikollhom jinghataw ghal Zmien ta’ mhux angas
minn sena. ”

L-artikolu 1850 —

“1) Hu lecitu I-ftehim ghall-imghaxijiet fugq self, sew ta’ flus kemm ta’
merkanzija jew hwejjeg ofira mobbli.

(2) Jistghu wkoll jitbiddlu f’kapital gdid, b’imghax, [-imghaxijiet maghluqa,
basta li dawn |-imghaxijiet ma jkollhomx jinghataw ghal Zmien ta’ angas minn
sena.

(3) Kull fiehim iehor ta’ mghaxijiet fuq imghaxijiet, ma jiSwiex.”
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L-artikolu 1851 —

“(1) Jekk min jissellef ihallas imghaxijiet mhux miftehmin, ma jistax
Jjitlobhom lura u langas jaqtaghhom mill-kapital, hlief f’kemm dawn -
imghaxijiet ikunu izjed mil-limiti moghtija fl-artikolu ta’ wara dan.

(2) IZda, l-imghaxijiet imhallsa fuq kull somma ta’ mghaxijiet li jkollhom
jinghataw ghal zmien ta’ angas minn sena, jistghu jintalbu lura jew

Jjingatghu mill-kapital, ukoll jekk |-imghaxijiet hekk imhallsa ma jkunux
jaqbzu I-limiti hawn fuq imsemmija.”

L-artikolu 1852 —
“(1) L-imghax ma jistax jagbez it-tmienja fil-mija fis-sena.

(2) L-imghax miftiehem f’izjed minn daqgshekk jigi mnagqgas sal-limiti hawn
fug imsemmija.

(3) Jekk ikun gie mhallas imghax izjed minn dak i taghti I-1igi, iz-Zejjed
Jjingata’ mill-kapital.”

L-artikolu 1853 —

“Kull kuntratt, taht kull isem li jkun, maghmul b’qerq tad-dispozizzjonijiet
tal-anhar artikolu gabel dan, jista’ jithassar,; u f’dan il-kaz, jekk il-hwejjeg
mislufa ma jistghux jigu moghtija lura,il-kreditur jista’ jitlob biss il-hlas
tal-valur taghhom fiz-zmien li hu kkunsinnahom lid-debitur. ”

Ghal kull buon fini jigi rilevat li l-artikolu 185 (2) tal-Kap 16 huwa

evidentment inapplikabbli ghall-kaz stante li dan jirreferi ghall-imghaxijiet

fug somom li minuri jkollu jaghti lit-tutur tieghu fit-tmiem tat-tutela.
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[1-Qorti tissottolinea li r-relazzjoni bejn il-partijiet fil-kawza odjerna hija
wahda ta’ natura kummerc¢jali u ghalhekk fl-ewwel lok jigi rilevat li |-
imghaxijiet fuq l-obbligazzjoni jibdew jiddekorru ai termini tal-artikolu
1141 (1) tal-Kap 16 tal-Ligijiet ta’ Malta li jipprovdi hekk -

“Jekk l-obbligazzjoni tkun ta’ xorta kummercjali jew jekk il-ligi thun
tiddisponi li |-imghaxijiet ghandhom jibdew ighaddu ipso jure, |-
imghaxijiet ghandhom ighaddu minn dak in-nhar li 1-obbligazzjoni kellha
tigi esegwita.”

Ferm il-premess, il-Qorti tosserva li skont |-Agreement for Credit
Facilities iffirmat bejn il-partijiet b’rabta mal-house loans u I-personal

loans —

“6. Interest

Interest on the Facility shall be determined by the Bank at its sole
discretion from time to time and will remain effective irrespective of the
term of the facility/ies until notice is given by the Bank of an amended rate.
Interest will be charged on the daily debit balances in accordance with the
recognised banking practice.

House Loans I, Il & Il — At the rate of 1.55 % over Banif Bank Home
Loan base rate which is presently 2.20 %. The present effective interest
charged is 3.75 % per annum.

Personal Loan Il — At the rate of 2.5 % over Banif Bank Base rate which is
presently 2.50%. The present effective interest charged is 5.00 % per
annum.

Personal Loan Il — At the rate of 4.0 % over Banif Bank Base rate which
is presently 2.50%. The present effective interest charged is 6.50 % per
annum.”
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F’kaz imbaghad li 1-konvenut ma jkunx onora I-obbligi tieghu fil-hlas lura

tas-self (kif sehh fil-kaz odjern), skont il-klawsola 10 (y) tal-istess ftehim —

“The bank reserves the right that if the Borrower/s is/are in default or
otherwise in breach of any of the aforementioned conditions, the Bank
shall be entitled to charge a higher interest rate not exceeding 3% p.a. on
the full outstanding amount for the period of the default.” (enfasi ta’ din

il-Qorti).

Sussegwentement, fil-kuntratt tal-21 ta’ Frar 2012 il-partijet gablu li —

“The Customer and the Bank agree that the Loan shall bear interest at
rates that shall not exceed the maximum rates allowed by law. The said
interest is to be reckoned on the amount due for balance of the Loan by the
Customer from time to time in accordance with recognised banking
practice.

The Bank reserves the right that if the Customer is in default or
otherwise in breach of any of the clauses of this deed or in any of the
conditions in the Credit Agreement, the Bank shall be entitled to charge
a higher interest rate not exceeding three percent (3%) per annum on the
full outstanding anount for the period of the default.”’(L-istess enfasi).

B’rabta mal-credit card mertu tal-kawza, skont it-Tariff of Charges b’effett
mill-1 ta’ April 2017, ir-rata tal-interessi hija ta’ “5.75% over Bank Base

rate” liema rata hija mnizzla bil-pinna bhala 2.5%.

Dwar |-imghaxijiet, ir-rapprezentant tal-Bank Alfred Ferrante xehed li*® —

“L-interessi jiniadmu skont il-prassi bankarja®. Malli jsir pagament jigi
debitat |-ammont. Jinhadem at simple interest skont skala ta’ pagamenti

14 Fol 51
15 Fol 125 et seq

19



956/2017 MH

kompjuterizzata. Ma hemmx compound interest, Zlief fuq l-overdraft I-
imghax jigi debitat kull xahar u credit card. Current account skuzani mhux
overdratft.

Dr Cutajar : Apparti capital u imghaxijiet ma jinkludu xejn izjed il-
bilanci?

Xhud : Il-bilan¢i ovvjament ghandek kapital, u imghaxijiet u charges li
jigu applikati. Fuq loan account ma hemm xejn iktar. Hemm xi charges li
huma mibghutin mal-advise letters, ezempju meta ma tghaddix standing
order, il-klijent jigi iccargjat xi haga. Dawk imma ma jidhurx fil-loan
account imma jigu debitati fil-current account jew mis-savings accounts,
skont minn fejn il-klijent ikun galilna li ghandna naqtghu I-flus.

Dr Galea : Brala rata ta’ imghax inti ma tafx tgzidilna ezempju fuq dal-
kont partikolari bdejna b’ imghax ta’ X , u ccargjajna tali ammont, u
mbaghad fuqg liema bilanc inhadem ?

Xhud : Iva ngaidlek. Number 1 ir-rata ta’ imghax ma nbiddlitx. L-unika
tibdil li kien hemm kif kien kontemplat fi clause 10 Y u paragrafu 4 ta’
pagna 4 tal-kuntratt li meta I-klijent ikun in default, il-Bank ghandu dritt
izid penali izid 3 % over and above. Ma kienx hemm tibdil f dar-rati
assolutament.

Dr Galea : Finalment, kemm qed i%allas imghax il-klijent?
Xhud : Fugq il-current account ezatt kif mitlub fir-rikors guramentat.
Dr Galea : Tevitax id-domanda, figura ged nistagsik.

Xhud : Ha nwiegeb tibzax. Fug home loans ir-rata ordinarja kienet 3.75 %
u ghandu 3 % over and above mela 6.75 %. Personal loans kien hemm
wahda 6.5 % u 3 % mela tigi 9.5 %. Fuqg personal loan ohra kienet 5 %
plus 3 % u credit card 8.25 % li hija fissa u fug savings account u current
account hija 10%. Dawk huma r-rati tal-imghax li kienu applikati u
ghadhom hekk applikati. 1z-zieda ta’ 3 % hija fuq id-default.”

16 Fix-xhieda tieghu waqt is-seduta tal-1 ta’ Marzu 2019 ix-xhud ikkjarfika hekk dwar il-‘prassi bankarja’ — “IlI-
prassi bankarja hija naturalment...on daily debit balances. Jekk inti qed titkellem fuq Jannar ghandek
wiehed u tletin (31) gurnata u jigifieri ma hemmx compounding of interest.” (fol 131)
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B’referenza ghall-interessi fuq il-hlas tardiv ix-xhud kompla jispjega li 17 —

“U l-interest on late payment huwa dak id-default interest fuq il-parti tal-
kapital biss. Mela fuq ir-repayment ladder huma magsumin bejn kapital u
imghax; dan I-interest on late payment huwa fuq il-parti tal-kapital biss li
kien dovut minn Mejju sad-data tal-%zlas. So dan il-pagament ged jirreferi
ghal pagament li jmiss li kien f” Mejju sar ° Settembru, kien magsum bejn
kapital u img#sax, u hemm interest on late payment at the default rate ghal
dak il-perijodu biss. So m’ hemmx, m’ hemmx assolutament element ta’
compounding ta’ interest . (enfasi ta’ din il-Qorti).

II-Qorti : Hemm element ta’ zewg interessi imma, ged nifhem sew?

Ix-Xhud : L-interess qiegzed maqgsum; qeg/din fzewg linji. But it is simple
interst.

Dr Franco Galea : Ma jixtiequx jghiduha, imma hekk hu.

[1-Qorti : Le le sinjuri, ged issaqgsi I-Qorti. Ara jekk hux ged nifhmek tajjeb.
Mela hadna loan, ara jekk hux ged nifhem tajjeb jiena issa, loan, il-kapital
maghha ser igorr interessi bi tmieja fil-mija (8 %), hu x’ inhu I-
persentagg, tmienja fil-mija. Pero™ jekk jiena | am late in paying that
amount as in capital and interest I-interess ged jinhadem fuq dak il-
kapital, nagblu?

Ix-Xhud : Iva.

[1-Qorti : Dovut per monthly, mitt ewro fix-xahar, nagblu? Nagblu?
IX-Xhud : On the ... yes.

II-Qorti : Ghal grazzja ta’ [-argument

Ix-Xhud : Ehe.

[I-Qorti : Mitt ewro fix-xahar. Dawk il-mitt ewro fix-xahar ged igorr
mieg#u l-interessi tiegsu, nagblu?

Ix-Xhud : Iva.

17 Fol 133 et seq
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[1-Qorti : Iva.
Ix-Xhud : Gral dawk il-granet.

[1-Qorti : Ghal dawk il-granet. Jekk jiena ma #allasthomx on time ingorr
interessi ohra for default. Nagblu?

Ix-Xhud : Iva, fuq il-kapital dejjem
11-Qorti : Fuq il-kapital, mhux fuq I-interessi.

Ix-Xhud : Fuq il-kapital u ghal dak il-perijodu biss. Semmejtha din I-
ispjega ‘il ghaliex meta wiehed ihares lejn |-istatement forsi wiehed jahseb
illi hemm imghax fuq imghax. ” ( enfasi tal-Qorti).

In kontro-ezami x-xhud spjega li8 -

“Dr Franco Galea ; Ha niexdok ftit ghax-xhieda tiegzek 1-ewwel darba li
xehedt 16 ta’ Novembru elfejn u tmintax u bdejt naghmillek domandi dwar
I-imghax u int ghedt hekk #a nagra mill-ahhar pagna tax-xhieda, it-rata
ordinarja fuqg home loans kienet ta’ 3.75 u ghandek 3 .5% over and above,
mela u ha taghti ic-cifra, I-istess personal loans. Meta tg#id tibda’ kemm
kienet rata ordinarja, u tghid persentagg over, dik il-persentagg over x’
inhi?

Xhud ; jekk wiehed jara credit agreement , jidhirli clause 9 Y, meta klijent
ikun in default il-bank japplika persentagg 3 % over and above in-nominal
rate.

Av ; jekk fil-fatt nirreferi li minn sanction letter tissemma’ il-Banif base
rate. Ha nibdew minn hemm, Banif base rate kif tinhadem u x’ ghandha
differenti minn Central Bank ?

Xhud ; Kull bank ghandu base rate ghalih, taghna hija 2.2 % tal-
homeloans u 2. 5 % tal-personal loans, Lombard bank ghandhom rati
ohrajn. Qed nitkellmu fug rata over and above the base rate , imma jekk
wiehed jara I-clause tal-credit agreement, biex tasal ghal 3.75 hija
magsuma fi tnejn, margin u ohra fissa, il-base rate.

18 Fol 312 et seq
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Av ; lIssa f° dal-kaz partikolari ghax dik I-importanti, il-BNF base rate
mnejn tohrog ? u kif tinhadem ? U ha nghidlek ghalfejn halli tithem ghala
ged insagsik, fejn sejjer. Jekk kif gihadek kemm gzedtilna hemm rata fissa,
mela ghandi nifhem li din tkun giet indikata fis-sanction letter innifisha.
Imma kif hija indikata fis-sanciton letter jag#tik x’ tithem i din hija rata li
tvarja. Kif tvarja ? U min ivarjaha ?

Xhud: Meta ged nitkellmu fuq 3.75 % [ dal-kaz, diga’ ged tinkropraha il-
base rate, nikkonfermalek li il-base rate ma nbiddlitx mindu ha I-facilita’
mit- 2009 sal-lum, il-klijent. ll-bank jista ivarjaha yes imma f” dal-kaz, ma
varjaha qatt again, U jvarajha b’ notice bhal ma jvarja..

Av : lva imma I-bank dir-rata kif jasal gialiha ? Ghas-sahha tal-argument
il-bank jipproponieha lil xi Awtorita’ kompetenti u tigi accettata jew hija xi
haga li I-bank fid-diskrezzjoni tieg#u, jgzolli u jnizzel ?

Xhud : Fil-Credit agreement hemm stipulat u anka I-kuntratt. ..

Av ; Le mhux x’ hemm fl-agreement , wiegeb ezatt, id-domanda kienet
wa/ida specifika issa. Napprezzza li qged titkellem fuqg credit agreement,
ghax stagsejtek fugu imma issa mhux fuq il-credit agreement qed
naghmillek id-domanda, dir-rata...

Xhud ; l-bank jista’ ivarja il-base rate.

Qorti : lva.

Xhud : Li f° dal-kaz ma varjat gatt. Issa ovvjament hemm process biex
tvarja |-base rate imma onestement ma nafx nirrispondi jekk hu il-kaz li |-
bank irid japplika I-MFSA gabel ma jvarjah |-base rate. Pero’ jista’ ikun
il-kaz.

Av : ll-base rate biex nifhmu x’ inhi ?

Xhud : inti ghandek rata li tkun mitthema li tkun a nominal rate li f” dal-
kaz tal-home loan hija 3.75 % hija komposta minn zewg elementi,wa%da
minnhom hija base rate u ohra margin. Base rate fil-home loan hija 2.2 %
, hija rata maghmula minn zewg elementi.

Av ; Tajjeb. Issa base rate fil-home loan kienet 2.2 %.

Xhud ; Minghalija hekk kienet imma ...
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Av ; Qed tgaidilna imma fix-xhieda [i terga’, kellek rata magbula ta’
imghax ta’ 3. 75% u fil-kaz ta’ default mela kienet 3 % qed tghid over and
above tigi 6.75%.

Xhud: Qed titkellem fuq zewg affarijiet differenti. Mela nominal rate li hija
komposta minn zewg elementi li bejnhom jagzmlu 3.75 %, dak huwa
stipulat fl-interest clause u hija cara. Jekk klijent ikun in default il-bank
ghandu dritt jillowdja dik il- 3.75 % u dan permezz ta’ clause 9 Y, f” dal-
kaz illodjawh bi 3 %.”

Fl-isfond ta” dawn il-provi il-Qorti tasal ghall-konkluzjoni 1i tali
imghaxijiet kienu kalkulati skont il-ftehim magbul bejn il-partijiet kif
accettati mill-konvenut stess. Irrizulta wkoll 1i I-imghaxijiet 1i akkumulaw
mhumiex komposti imma sempli¢i u ghalhekk ma jirrizultax ksur tal-ligi

kif allegat mill-konvenut.

Fil-fatt jerga jigi ritenut li ghalkemm il-konvenut kemm di sua sponte
wkoll fin-nota ta’ sottomissjonijiet tieghu jippunta biex jikkonving¢i li Qorti
li hawn hawn xejra’®, fi kliemu, ta’ uzura tramite interessi komposti b’mod
illegali, u jaghmel allegazzjonijiet ta’ hekk, minn imkien mix-Xxhieda tar-
rappresentant tal-bank ma jirrizulta dan. Anzi bil-kontra is-Sur Ferrante
spjega, ghal darba tnejn, li darba li skatta d-default clause li kien jimporta
zieda ta’ 3% interessi, dan kien jinhadem biss fuq il-kapital dovut f’dak
IX-xahar, ghalhekk xahar b’xahar sakemm jibga’ dan id-default I-imghax
kien jizdied fuq il-kapital imma mhux b’mod kompost minn xahar ghal
xahar. Minn imkien fil-fatt mill-konteggi presentati ma jirrizulta dan u
jerga jigi ritenut illi ghalkemm il-konvenut gajjem dan id-dubbju, li hu gatt
ma sostna dan bi prova ¢ara. Messu, in kwantu punt dagshekk tekniku,
ressaq prova teknika fir-rigward. Minflok il-konvenut irrikorra ghal

gurisprudenza in tematika 1i hija ¢ara u konstanti fir-rigward ta’ fejn u

19 pagna 14 tan-nota ta’ sotoomissjonijiet.
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meta jista’ u hu permess fil-prattika bankarja li interessi jigu mahduma

b’mod kompost.

Fil-fatt is-sur Ferrante spjega istanza partikolari li setghet tinduci ghal
suspett ta’ interessi komposti a folio 1432°. Dan huwa wkoll riprodott fin-
nota ta’ sottomisjonijiet tal-konvenuti. 1l-Qorti se terga tirriproduci 1-istess
bran ghax ix-xhud tal-bank kien ¢ar fl-isjegazzjoni tieghu tal-kalkolu tal-
interessi. Ighid Ferrante fir-rigward ta’ I-interessi li jidhru mahduma ghax

xahar ta’ Mejju, li fuq l-istatement huma senjalati bil-highlighter roza?: li:

“.fil-fatt ta’ taht ukoll dawk li hemm overdue huma bir-roza. Meta
wiehed ihares lejn dan [-istatement ighid -0jjj!, hawnhekk il-bank gieghed
jiddebita |-imghax, ged izid il-bilan¢ u allura ged jaghmel imghax fug
imghax. Pero ma huwiex il-kaz.

[1-Qorti: Mhux il-kaz

IX-Xhud; Mhux il-kaz u ha nispjega ghalfejn. Il-ghaliex jekk ninzlu lejn [-
ahhar ta’ dan [-istess statement qeghdin naraw interest on late payment. U
I-interest on late payment huwa dak id-default interest fuq il-parti tal-
kapital biss. Mela fuq ir-repayment ladder huma magsumin bejn kapital u
imghax, dan [-interest on late payment huwa fuq il-parti tal-kapital biss i
kien dovut minn Mejju sad-data 11 tal-#ilas. Sa dan il-pagament ged
Jirreferi ghal pagament i jmiss li kien f’Mejju sar f’Settembru, kien
magsum bejn kapital u imghax, u hemm interest on late payment at the
default rate ghal dak il-perjodu biss. So m’hemmx, m hemmx assolutament
element ta’ compounding ta’ interest”

Konsegwentement in kwantu I-konvenut jirrezisti t-talbiet minhabba

I-interessi komposti, id-difiza tieghu tfalli.

20 |j giet immarkata bi sticker rosa.
21 Folio 143 tergo u folio 144
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Ulterjorment, il-konvenut jallega li huwa qed jigi mitlub ihallas

charges ulterjuri.

Huwa jilmenta li peress li I-Bank attur ma jaccettax pagamenti diretti ghal
gol-loan accounts relattivi izda 1-pagamenti isiru tramite savings account
jew current account li jkun jappartjeni lill-klijent, b’hekk fil-kaz li klijent
ikun tardiv fil-pagamenti, bhal ma kien il-kaz tal-konvenut, mhux talli
sofra charges talli kien tardiv fuq il-hlasijiet tas-self, izda sofra charges
ohra fuq il-kontijiet current u savings li kellu. Huwa jargumenta wkoll i
minhabba li din is-sitwazzjoni ma kinitx kontemplata jew anticipata fil-
ftehim iffirmat bejn il-partijiet, allura huwa sofra pregudizzju

konsiderevoli.

It-Tariff of Charges relattivi huma esebiti fl-atti a fol 243 et seq.

A priori tibda biex tikkumenta li I-Qorti tinsab perplessa kif il-
konvenut qieghed iressaq dan l-ilment proprju issa. Meta huwa
volontarjament ghazel li japplika ghall-fa¢ilitajiet bankarji mal-Bank
attur huwa kien ben konsapevoli tal-proceduri tal-Bank u la
accettahom, huwa meqjus li accetta wkoll ir-regoli marbuta

maghhom.

Mix-xhieda tar-rapprezentant tal-Bank irrizulta hekk?? -

Av; Ha niehdok g#all-aszar aspett tal-kontro-ezami li jirrigwarda charges
li I-Bank jghaddi fuq il-klijent b’ Rabta ma’ loans kif jigu stabbiliti dawn u
ghaliex jirrigwardaw ?

Xhud ; Ic-charges number one hemm tariffa tac-charges li tinsab online u
tinsab f* kull branch hemm print out wiehed jista’ jiccekja il-bank kemm

22 Fol 337 et seq
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Jjiccargja u ta’ xix. Meta tinghata facilita’ ovvjament kull prodott ghandu
charge tieghu. Ahna ma konnix ged naraw biss ta’ Mark Bezzina ghaliex
mieghu kien hemm kontijiet ta’ negozju li Mark Bezzina kien Direttur, issa

jaghti I-kaz...
Av: Direttur ta’ SM Marketing ? Li hemm kawza ohra hux ?

Xhud : Iva SM marketing Limited. Issa jista’ jaghti |-kaz li 1-bank langas
applika c-charge kollha ghax ged jara I-pakkett shih.

Av; Nagblu li inti fis-sanction letter u ovvjament fl-agreement bejn il-
partijiet intom ikollkom stabbiliti x’ inhuma c-charges?

Xhud ; Ha nara sew ta’ fil-process ghax maz-zmien ikunu nbiddlu xi ftit |-
credit agreeents. Dan insibuh mar-rikors suppost. Li hemm Zgur referenza
anka fil-kuntratt, mhux biss fil-credit agreement li c-charges huma
applikati skont it-tariffa, jekk inti ged tirreferi fejn naf jien g#al charge li |-
klijent jehel ghax ma ghaddietx loan repayment , zgur fuq it-tariffa
gieghda. Li kont ged nirreferi gAaliha jien gabel ghal processing fee tal-
applikazzjoni as such.

Av; Le insa’ the normal processing fees, [-issue hawnhekk hija meta skont
Il-Bank jibda’ ikun hemm default jigiferi u intom tibdew timponu certa
charges. Mela ha naghmillek I-istess domanda forsi rajt id-dokument issa,
naqgblu li dac-charges ikunu stabbiliti fug I-agreement bejn il-partijiet ?

Xhud : Certament.

Av; Mela taf tgfidilna anka b’ nota ta jekk ma tistax tghidilna llum, kemm-
il darba - Bank , biddel it-tariffa tac-charges tieghu ?

Xhud ; Bhal tariffa tigi updated kull April ta’ kull sena, b’ eccezzjoni ghal
dis-sena habba COVID. Tohrog xahrejn gabel fi Frar u tigi updated kull
April, mhux necessarjament jinbidel kollox. Meta ikun hemm change gravi,
kbira, il-klijenti kollha jircevu nota d-dar mal-statament, isma’ [-Bank
ghamel update tat-tariffa. Il-klijent gabel ukoll li I-bank g#andu dritt jibdel
ic-charges applikabbli sakemm dawn ikunu reasonable ovvjament. Il-bdil
tat-tariffa tac-charges dejjem ged isir bi gbil mal-klijent, Nixtieq
namplifikia xi haga ohra Sinjura Imhallef , ghax I-ahhar darba l-avukat
stagieni ghala gsamtuhom il- loans, kienet relatata mac-charges did-
domanda ukoll. Ingassmu bhala loans graliex again bi gbil mal-klijent
dawn inqassmu. Gralkemm kellhom element ta’ imghax, identiku ghal
home loans, raguni ghala inghataw kienet differenti ghalhekk ingassmu.
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Av; Meta intom tigu biex timponu c-charges, b’ rabta mal-loan, u
mbag#ad tigu biex tahdmu dak li hwua attwalment dovut mil-klijent lejn il-
Bank, ic-charges, ma’ xix jigu mizjudin ? Mal-kapital, mal-imgrax |,
ghalihom ?

Xhud ; Ic-charges tal-kontijiet kollha tal-loan, ma jidhlux fil-loan account
kif spjegat ma hemmx imghax fug imghax. L-imghaxijiet mahdumin kollha
at skaletta at simple interest and again | will repeat ir-rati minn mindu
ttiehed loan sal-lum qatt ma nbiddlu. Imma charges relatati ma ‘loans
ezempju klijent kellu jAallas u gabez, dik hemm charge u ha tigi riflessa fil-
current account. Issa il-currnet accuont fil-natura tieghu, current account
huwa kapital, I-imghax jekk current account ikun over drawn, jghaddi
darba f’ xahar.

Av; Ara hux nifhem sew bzala charge xorta teknikament ged jigri imghax?
Xhud ; Sar Kapital iva.

Av; Sar Kapital ta’ dak il-charges hux hekk ? Immagina jien ghandi 10
Ewro charge, apparti 10 Ewro charge finalment ged tapplikali imghax fuq

10 Ewro.

Xhud ; Jekk il-klijent ikun over drawn. Jekk ma jkunx over drawn ma jehilx
imghax.

Av; Ara hux ged nifthemu, inti ghandek kont loan account li dan ged jigi
mal-imghax jekk ma jsirx pagament, nagblu ?

Xhud : Iva.

Av; U grandek kont iehor li fih ged talloka charges li ged tapplika lill-
klijent u fuq dak il-kont hemm imghaxijiet fuq dal-kont ?

Qorti : Qed tagblu.
Xhud ; Iva jekk ikun hemm over drawn ikun hemm I-imghaxijiet.
Qorti ; overdrawn huwa loan ?

Xhud : Imma c-charges tal-kontijiet kollha jekk ikun hemm charges ged
jigu addebitati lil current account.
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Qorti ; Le mhux hekk, jekk il-facilita’ hija over drawn, tajjeb, ic-charges
taghha isoffru I-interessi ?

Xhud; Ara loan hija over drawn tajjeb , hemmhekk fil-kont tal-loan ged
jidhol imghax tal-loan biss, u jekk ikun hemm xi default interest fuq parti
tal-kapital li jkun out standing. ,Issa jekk il-klijent kellu jhallas fil-21 tax-
xahar u I-flus jittiehdu mil- current account, fil-current account ma kellux
bizzejjed hemm charge, hija relatata mal-loan partikolari ged tigi
addebitata lil istess current account. Jista’ jaghti 1-kaz...

Av: ll-current account jiffidja lil loan.
Xhud: Certament.

Av; Inti wenilt , jekk niehdu ezempju fuqi, jien debitur li immissjajt
pagament, mela inti fir-rigward ta ‘loan applikajtli charge, [i inti
ghaddejtha gol-current account u fugha ged jigri imghax ta’ current
account ...

Xhud ; le, le mhux necessarjament, ejja ngzidu current account fih 400 fih
tajjeb imma bhala credit mhux over drawn u trid tghaddi pagament ta’
440. Mela flus ma hemmx bizzejjed biex tghaddi loan repayment. X’ jigri ?
l1-klijent jigi addebitat charge fil-current ta’ xi 10 -15 Ewros, kelli 400
mela flus ghad ghandu, ghandu 15 Ewro ingas ghandu 385.

Qorti ; Graliex jigi addebitat dac-charge il-klijent ?
Xhud : Hija tariffa tal-bank li gabel maghha il-klijent.

AV; Ok jekk jien ghandi nag#iti 450 , il-pagament u mil-kont li nhallas
minnu, ghandi 400, il-Bank nagblu li 1-400 jigbidhom xorta ?

Xhud ; Le , le, le, bil-fors 450 irid jghaddi. Issa mbaghad sta ghal
Manager li jghaddiljilek xorta u johrgok over drawn imma normalnent ma
SSIrX.

Qorti ; Imam dil-penali li tigi addebitata tmur oltre’ [-interessi ?

Xhud ; Oltre’ [-interessi yes of course li ged jidhru..

Qorti : Apparti li Klijent li ma jkunx hallas, ha nissimplfika nagra |-
affarijiet issa, apparti I-interessi, tbati ukoll ic-charge.
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Xhud : lva.

Av; L-azhar haga fug dal-punt , il-klijent jehel zewg charges, wahda li hija
tal-loan ghax ma hallasx nagblu ?

Xhud ; Iva.

Av; U jerga’ jehel charge ghal current account ghax standing payment ma
ghaddiex ?

Xhud ; Le charge wahda issa ghax I-loan repayment ma ghaddix, sakemm
il-current account ikun in credit, jekk ikun ukoll in default hemm charge
ohra , imma dik hija xi haga differenti.

Av; Flok ikolli 400 fil-kont ma gAandi xejn, ghandi zero mela jien langas
biex jithallas ic-charge ma hemm, nerga’ nehel charge iehor u I-imghax
issa ta’ zewg affarijiet?

Xhud : Imghax fuq il-penali yes.

Av; U imghax fuq il-penali, mela charge tal-loan charge li nehel tal-
current account I-imghax li nehel fughom huwa I-imghax marbut mal-
current account biss ?

Xhud ; le imgaax fuq il-loan jidher biss fil-loan statement. Charge ..

Av; Imghrax li nehel fuq ic-charges fil-current account, ghax kien over
drawn ma hemmx flus, dawn bir-rata tal-img#ax tal-current account ged
nikkorriehom ?

Xhud ; Bl-img#rax tal- current account yes. ”

Minn din ix-xhieda huwa konfermat li meta I-Bank impona charges fuq il-
konvenut minhabba n-nuqqasijiet tieghu, dawn dahlu fil-current u s-
savings account tieghu, liema kontijiet pero’, kif irrizulta minn xhieda
precedenti li ta l-istess rapprezentant waqt is-seduta tal-1 ta’ Marzu 2019

ma humiex parti mill-kawza odjerna —
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“peress illi rreferejt ghal savings account u g#al current account, u anke
peress illi hemm ic-charges relatati, irrid ni¢cara illi dawn iz-zewg
kontijiet ma jiffijcerjawx fir-rikors guramentat: ”

Ghal darb’ohra ghalhekk il-Qorti ssib li I-oppozizzjoni tal-konvenut ghat-
talbiet tal-Bank attur mhijiex gustifikata.

C. Allegazzjoni ta’ azzjoni intempestiva

Skont il-konvenut, I-azzjoni odjerna hija wahda intempestiva.

Fl-affidavit tieghu huwa Imenta 1i 1-Bank iddecieda li jaghlaq il-kontijiet
abbazi ta’ audited accounts minn awditur rakkomandat mill-Bank stess,
liema accounts kienu juru certu telf u bad debts izda ma kinux juru I-
potenzjal tal-irkupru tal-kumpaniji SM (Marketing) Ltd u SM (Services)
Ltd. Zied jghid 1i%-

“Jiena kelli bizzejjed proprjeta’ biex naghmel tajjeb ghall-commitments li
kelli mal-bank. Il-bank, pero’, minflok jiehu li ghandu jiehu billi jhallini
nbiegh il-proprjeta’ biex inhallas, spic¢c¢a biex dahhalni fi sqaq ghax meta
ghalqulna [-kontijiet ma stajtx nahdem u la ma stajtx nahdem ma stajtx
inkompli nhallas il-commitments i kelli.”

ll-konvenut esebixxa wkoll il-valutazzjoni tal-proprjeta” msemmija mill-
atti ta’ proceduri ohra li s-socjetajiet surreferiti ghandhom mal-Bank

attur?,

[1-Qorti ma tagbilx ma’ dan 1-argument.

23 Fol 350
24 Fol 357 et seq
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Mill-provi rrizulta li zviluppaw ¢irkustanzi li minhabba fihom il-Bank
iddec¢ieda li jagixxi b’mod immedjat minghajr ma jistenna ulterjorment.

Alfred Ferrante xehed hekk?® -

“Mela number 1) kien hemm events of default li huma elenkati f° dak il-
maturity ladders fl-azzar ftit, hemm immarkati gegZdin. Pero™ dik mhix |-
unika raguni li rrid inzid kienet ukoll, il-bank ma nahsibx li mexa b’ mod
intempestiv. L-income tas-Sur Bezzina dan huwa direttur f° kumpanija. L-
income tiegzu ovvjament igibu minn din il-kumpanija u I-kumpanija kellna
rapport minn ghand awditur [i kienet f° pozizzjoni finanzjarja hazina
hafna. Allura jekk il-kumpanija sejra zazin u l-income tas-Sur Bezzina ser
jigi pregudikat mela anke din gieghda fl-envets of default ukoll illi jekk il-
bank jara illi ha jkun hemm diffikulta’..

ll-bilanci fug il-kumpanija I-ohra huma kbar, #afna ikbar milli gzandna
hawnhekk quddiemna, u b#al issa ghaddejjin proceduri legali ukoll
quddiem gorti ohra kontra din il-kumpanija.

[1-Qorti : Il-bank #ass li kellu jikkawtela 1-pozizzjoni tieg/u.

IX-Xhud : Iva. Aktar u aktar ‘il ghaliex is-security illi ghandna ghal dawn
il-facilitajiet hija komuni ghal kumpanija I-ohra.”

Fil-kontro-ezami |-konvenut stess irrikonoxxa li I-kumpaniji in kwistjoni
kienu ged jaghmlu telf u bad debts ghax ma kinux ged jingabru 1-flus

dovuti lilhom?.

Fid-dawl ta’ dan u b’rizultat ta’ liema 1-konvenut ma kienx ged jonora I-
obbligi tieghu ghall-hlasijiet lill-Bank, skattaw I-events of default?” li huma
nkluzi fil-Agreement for Credit Facilities u I-kuntratt tal-21 ta’ Frar 2012 li
a bazi taghhom il-facilitajiet bankarji “shall thereupon become

2 Fol 136

%6 Fol 430E
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immediately due and payable without further notice?®.” Issir referenza
prin¢ipalment ghas-segwenti events of default elenkati bhala paragrafi (a),
(b) (K) u (n) fil-Credit Agreement imsemmi. Inoltre, skont il-klawsola 5 ta’
dan I-istess ftehim, fir-rigward ta’ kull wiehed mis-self, dan jigi “repayable
upon Bank'’s first demand®.” Din it-talba ghall-hlas saret permezz tal-ittra
uffi¢jali datata 18 ta’ Lulju 2017%. Fuq l-istess linji hija d-dic¢itura tal-
kuntratt tal-2012.

Specifikatament fir-rigward tad-dejn akkumulat fuq il-credit card koncessa
lill-konvenut, issir referenza ghall-klawsola 11 tal-Conditions of Use li
tipprovdi hekk3! —

“Nothwithstanding anything stated to the contrary in these or in any other
applicable conditions of Use, all amounts due on the Card Account shall
become immediately repayable in the event of —

() Breach by the cardholder or any Additional Cardholder of these
Conditions of Use.”

l1-Qorti tqis ghalhekk li ghar-ragunijiet kollha suesposti, t-talba tal-attur
giet pruvata fl-intier taghha u timmerita li tigi akkolta filwaqt li ghall-istess

ragunijiet |-ec¢ezzjonijiet tal-konvenut ser jigu michuda.

Fi¢-cirkustanzi t-talba tal-Bank ghall-ispejjez, bank charges u imghaxijiet
mit-12 ta’ Settembru 2017 sad-data tal-pagament effettiv hija wkoll
gustifikata.

8 Fol 16
2 Fol 10
 Fol 44
31Fol 39
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Ghal dawn il-motivi I-Qorti taqta’ u tiddeciedi billi —

1. Tilga t-talbiet tal-Bank kif dedotti;

2. Tichad 1-e¢éezzjonijiet tal-konvenut bl-ispejjez kontra tieghu;

3. ll-bank charges u imghaxijiet mit-12 ta’ Settembru 2017 sad-data tal-
pagament effettiv ghandhom ukoll jithallsu mill-konvenut u dan skont ir-

rati ndikati fir-rikors guramentat.

Onor. Miriam Hayman LL.D.
Imhallef

Rita Falzon
Dep. Reg.
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