Art 469 A Kap 12 — terminu perentorju ta’ 6 xhur
konsulent tal- pazjent jitgies mandatarju tal-pazjent u ghalhekk meta jigi nfurmat b’decizjoni jitgies li
I-pazjent ikun infurmat ukoll.
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VS

1) IlI-Ministru tas-Sahha,

2) Id-Direttur Generali (Dipartiment ghas-Servizzi tas-Sahha),

3) Id-Direttur Generali (Sigurta Soéjali),

4) L-Avukat tal-Istat,

5) L-Uffi¢jal Mediku Ewlieni tal-Gvern,

6) Il-Kumitat tat-Trattament barra minn Malta (Treatment
Abroad Committee), u

7) Is-Suprintendent tas-Sahha Pubblika



I1-Qorti,

Rat ir-Rikors Guramentat ta’ Roderic Sultana u Karina Ayrapetyan li permezz
tieghu wara li ppremettew illi :

Nhar il-31 ta’ Mejju, 2021, in segwitu ghal CT scan amministrat fl-Isptar Mater Dei,
instab li Roderic Sultana (iktar il quddiem |-“attur”) kien gieghed isofri minn kancer
fil-pulmun (Stage 111) (ara r-rakkomandazzjoni tal-konsulenta Dr Janabel Said, hawn
annessa u mmarkata Dok A, flimkien mal-ezami PET/CT mizmum nhar il-15 ta’
Gunju, 2021, hawn anness u mmarkat Dok B).

Mill-istess sptar Mater Dei, huwa gie nfurmat li ma setax jigi operat u li 1-probabbilta
ta’ tnaqqis tal-kancer kienet negligibbli.

L-attur ma xtagx jaqta’ qalbu dagshekk facilment u ghalhekk kiseb opinjoni ohra mill-
isptar Martha Maria ta’ Munich, il-Germanja.

L-esperti ta’ Martha Maria rrakkomandaw neo-adjuvant chemo/immunotherapy li
permezz taghha ¢-celloli tal-kancer setghu, jekk kollox imur sew, jigu kkontrollati
bizzejjed sabiex il-pazjent ikun operabbli (ara Dok C hawn anness).

It-terapija ssuggerita mill-esperti Germanizi kienet tirrikjedi d-droga maghrufa bhala
Pembrolizumab, liema droga ma kinitx disponibbli f"Malta bhala parti mis-sahha
pubblika.

Ir-rikorrent kien kostrett li jibda dan il-process terapewtiku fl-isptar Germaniz ta’
Martha Maria gabel ma jintilef iktar zmien u, fil-fatt, inbeda l-ewwel c¢iklu ta’
chemo/immunotherapy bil-Pembrolizumab.

Nhar I-1 ta’ Lulju, 2021, il-konsulenta Dr Janabel Said kitbet lill-Kumitat tat-
Trattament barra minn Malta (Treatment Abroad Committee) (iktar il quddiem il-
“kumitat”) ittra ta’ referenza 1i fiha spjegat is-sitwazzjoni u talbet li r-
rakkomandazzjoni taghha ghal dan it-trattament fil-Germanja tigi approvata mill-
kumitat (ara d-dokument surriferit li jinsab hawn anness u mmarkat Dok A).

Sadanittant, ir-rikorrenti komplew bit-trattament li kien beda jir¢ievi r-rikorrent ma’
sptar ichor gewwa Munich, u ¢o¢ I-Isptar tal-Universita ta’ Munich (LMU) (ara I-
komunikazzjoni mill-istess sptar dwar ir-rotta ta’ finanzjament mixtieqa mir-
rikorrenti, hawn annessa u mmarkata Dok D).

Il-istimi tal-isptar LMU ghat-terapija u tal-operazzjoni prospettiva gew sottomessi lill-
kumitat (ara Dok E hawn anness li juri l-istimi ghat-trattament u l-operazzjoni
mahsuba ghar-rikorrent, liema stimi gew ipprovduti lil[-kumitat).

Filwagt li t-terapija baqghet ghaddejja fil-Germanja taht 1-awspi¢i tal-isptar LMU, il-
kumitat baga’ ma wegibx dwar jekk huwiex dispost 1hallas.



Fl-ahhar ta’ Awwissu, 2021, l-esperti Germanizi, wara li ezaminaw ir-rizultati tal-
ewwel zewg ¢ikli ta’ trattament, taw il-parir taghhom li r-rikorrent kien wasal fi stat
ta’ operabbilta u li I-operazzjoni ma kellhiex iddum ma ssir ghaliex inkella kien jintilef
zmien prezzjuz li jregga’ lura s-success inizjali tat-trattament li kien inghata sa dak il-
punt (ara Dok F hawn anness, u ara wkoll Dok G li jindika li l-esperti Germanizi
kienu tal-fehma li l-operazzjoni toffri “prognostically better”, Dok H, li jinkludi I-
appogg ta’ Dr Janabel Said ghall-argument tal-“continuity of care”, jigifieri, 1i 1-
operazzjoni ghandha ssehh fil-Germanja fejn ir-rikorrent diga kien inghata terapija li
wriet sinjali tajbin ta’ succ¢ess, u Dok 1 li juri li kienet ir-rakkomandazzjoni tal-Bord
Mediku tal-Malta Community Chest Fund li r-rikorrent jintbaghat barra minn Malta
ghat-trattament bhala “government sponsored patient”).

Importanti jigi enfasizzat f’dan l-istadju 1li kieku kienet ghas-sistema tas-sahha
pubblika Maltija r-rikorrent langas qatt ma Kien jasal sal-punt tal-operabbilta hekk
kif kien fil-fatt inghata sentenza ta’ mewt qabel ma ghazel li jfittex opinjoni estera fuq
il-kundizzjoni tieghu.

Ir-rikorrent ghazel 1i jipprocedi bl-operazzjoni fl-isptar LMU ta’ Munich u dan dejjem
minghajr ebda twegiba mill-kumitat.

L-operazzjoni nzammet fl-isptar LMU nhar il-15 ta’ Settembru, 2021, u kienet success
(ara Dok J hawn anness li huwa I-post surgery protocol tal-konsulenti
multidixxiplinari ta’ LMU li jikkonferma li [-kancer gie ridott ghal Stage 0 [remissjoni
totali]).

Madankollu, ir-rikorrenti spi¢¢aw hallsu minn buthom spejjez ammontanti ghal sitta
u tmenin elf, mitejn u sitt Ewro u sitt u hamsin ¢entezmu (€86,206.56)
rapprezentanti tmienja u sebghin elf, hames mija u tlettax-il Ewro u disgha u sittin
¢entezmu (€78,513.69) fi spejjez medici u sebat elef, sitt mija u tnejn u disghin Ewro
u sebgha u tmenin ¢entezmu (€7,692.87) fi spejjez ta’ akkomodazzjoni u vvjaggar
direttament marbut mat-trattament u I-kura medika inkwistjoni (ara Dok K hawn
anness, bit-tqassim tal-ispejjez inkwistjoni).

Dawn l-ispejjez gew sostnuti mill-bwiet tar-rikorrent Roderic Sultana nnifsu, kif ukoll
minn dak tas-siehba tieghu, r-rikorrenti Karina Ayrapetyan, li ghal din ir-raguni
qieghda hi wkoll tagixxi f’din il-kawza.

Ghandu jinghad ukoll, ghal kull bwon fini, li minn din is-somma globali ta’ sitta u
tmenin elf, mitejn u sitt Ewro u sitta u hamsin ¢entezmu (€86,206.56) ghandha
titnaggas is-somma ta’ ghoxrin elf Ewro (€20,000) 1i I-Malta Community Chest Fund
ivversat bhala ghajnuna favur ir-rikorrenti (ara Dok L hawn anness). Ghalhekk, u
sabiex ir-rikorrenti ma jkunux qeghdin jarrikkixxu ruhhom indebitament, qieghed jigi
stipulat li s-somma totali li huma geghdin jirreklamaw f’din il-kawza hija ta’ sitta u
sittin elf, mitejn u sitt Ewro u sitta u hamsin ¢entezmu (€66,206.56).

Din it-tbatija finanzjarja kollha giet inkorsa mir-rikorrenti, qabelxejn, ghax in-nuqgas
tal-Pembrolizumab mill-formularju tas-sahha pubblika ta’ Malta (anki jekk awtorizzat



mill-European Medicine’s Agency") fisser li t-trattament previst mit-tobba Germanizi
langas biss gatt seta’ jigi mqar konc¢eput bhala ghazla fis-sistema lokali, u ghalhekk
id-dritt ghal trattament mediku bla hlas, dovut ghal ¢ittadin 1i jhallas it-taxxi u I-
kontribuzzjonijiet, gie lez.

Inter alia, dan in-nuqgas kiser id-dritt tar-rikorrent ghall-intitolament bla hlas ghal
medic¢ini ghal “mard ta’ natura malinja” skont 1-Artikolu 23(3) ta’ Kap. 318 tal-
Ligijiet ta’ Malta, u l-punt 1 tat-Tagsima Il tal-Hames Skeda tal-istess Att, u dan ukoll
fid-dawl tal-kummenti tal-Ombudsman u tal-Kummissarju ghas-Sahha, li, fuq materja
relatata, sostnew kif gej:

“a) the Social Security Act expressly gives a person who satisfies the established
criteria an entitlement for free medical aid within the terms and conditions laid down
in the Act. The term “entitlement” gives such individual a right at law to claim from
the State the free treatment to which he is entitled. A right that is necessarily reflected
in a corresponding duty of the health authorities to make such treatment available to
him.

b)  the same article provides that the Chief Government Medical Officer (CGMO)
may issue protocols stating the criteria for prescribing and dispensing of particular
medicines in the health service provided by Government. The term “may” in this
context is not meant to imply that the CGMO has a discretionary power to make or
not to make such protocols. He is bound to issue them to give effect to the provision
of the law and the term must therefore be understood to mean an imperative “shall”;

c)  protocols that the CGMO may issue from time to time, can only be made by him
for the purpose of regulating the modalities of how the treatment to which the person
is entitled has to be prescribed. These can in no way be intended to restrict the right
to treatment to which a person is by law entitled. Even less can they be issued in a
manner that will neutralise that right. Indeed, the law empowers the CGMO to issue
such protocols as are in his opinion, indicated to provide the required treatment to
satisfy that right;

d)  this means that, if the CGMO does not issue such a protocol for any particular
medical product a person who is entitled to free medical aid in terms of this article
would have the right to receive any treatment that was available, and is indicated for
the condition he/she suffers from; and

e) similarly, this article imposes on the CGMO the duty to make available
treatment for a patient’s medical condition once it is proved that he is entitled to free
medical aid in terms of sub article (1) of Section 23 of the Act?>. The CGMO cannot
neutralise the provisions of the Act and deny free medical aid to persons who are
entitled to it simply by not making the treatment available.

[...]

Free medical aid extends also to diseases or conditions specified in Part 11 of the Fifth
Schedule to the Act, regulated by sub article (3). The right to free medical aid enjoyed

! Ara dan l-artiklu li deher fuq it-Times of Malta nhar il-15 ta’ Novembru 2021:
https://timesofmalta.com/articles/view/cancer-patients-paying-tens-of-thousands-or-skipping-treatment-
after.915021 (hawn anness u mmarkat bhala Dok M)

2 Naturalment, dan japplika wkoll ghall-Artikolu 23(3) tal-istess Kap. 318



https://timesofmalta.com/articles/view/cancer-patients-paying-tens-of-thousands-or-skipping-treatment-after.915021
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by these patients cannot be affected by any limitation or restriction made by the
CGMO to regulate the prescription of treatment for diseases or conditions specified
in Part 2 of the Fifth Schedule.

[..]

Financial constraints and economic considerations can be a factor in determining the
availability of free medical aid under sub article (3), but these can under no
circumstance nullify or restrict the free medical treatment which is indicated and to
which these eligible persons are entitled by law save in case where making available
such treatment endangers the sustainability of the health service provided by
Government.

[ ]

when interpreting and applying these protocols for the purposes of Article 23 of the
Social Security Act, the CGMO has to be constantly aware that that law provides that-
[..]

2. persons who suffer from chronic illnesses, included in the Part 1l of the Fifth
Schedule to the Act, are entitled to free medicines strictly related to the chronic illness
in question - an entitlement that is independent of financial means. Such entitlement
cannot be denied or restricted through protocols that are not wholly based on purely
medical considerations. Protocols can only determine the limits and modalities how
those entitlements can be satisfied.

[ ]

Moreover, and more importantly, these regulations must reflect not only the word but
also the spirit of the Social Security Act as expressed by the people’s representatives
in Parliament. The Social Security Act justly imposes on society a compulsory,
contributive insurance for the benefit of the common good. It creates a social contract
that entitles eligible persons to legislated benefits but also imposes on the State a
corresponding obligation to deliver them. Fiscal and economic considerations in the
management of available funds are primarily aimed at securing essential treatment to
indigent households and/or persons suffering from serious and life threatening
diseases or conditions - the most vulnerable sections of society.”

Barra minn hekk, it-twegiba tal-kumitat waslet ghand ir-rikorrenti biss nhar is-16 ta’
Di¢embru, 2021, jigifieri tliet xhur wara li saret l-operazzjoni fil-Germanja, u dan
wara numru ta’ reminders li ntbaghtu mir-rikorrenti (ara d-Dok O hawn anness).

Din it-twegiba ma kinitx biss ferm tardiva, anzi biex bhallikieku titfa’ I-melh fuq il-
ferita, kienet wahda negattiva (!) peress illi, skont il-Kumitat, I-operazzjoni (li kienet
biss parti wahda mit-trattament u kura olistika li I-mittenti rcieva fil-Germanja)
setghet issir f"Malta. Importanti jinghad 1i din l-operazzjoni ma setghet qatt issir
minghajr I-immunotherapy tal-Pembrolizumab li I-mittent inghata fil-Germanja (li ma
kienx jaghmel parti mis-sahha pubblika hawn Malta). Tajjeb jinghad ukoll li kien il-
parir tat-tabib tal-Isptar tal-Universita ta’ Munich li l-operazzjoni ssir hemm stess u
minghajr dewmien u dan sabiex ma jintilifx il-progress miksub mit-trattamenet inizjali
moghti hemm (/i, ghal darba ohra, ma kienx disponibbli mis-sahha pubblika ta’
Malta).

3 Entitlement to the Free Supply of Medicinals under the Social Security Act Final Opinion by the Commissioner
for Health, Ombudsman, Commissioner for Health, Awwissu 2015 (disponibbli fug
https://www.ombudsman.org.mt/wp-content/uploads/2015/08/Entitlement-to-the-Free-Supply-of-Medicines-
under-the-Social-Security-Act.pdf - ara Dok N hawn anness)
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Jidher bi¢-¢ar li l-ghemil amministrattiv impunjat jikser il-prin¢ipji tal-gustizzja
naturali u I-htigijiet procedurali mandatorji.

Jidher li fid-dec¢izjoni tal-kumitat kien hemm nuqqas ta’ kriterji oggettivi, non-
diskriminatorji u li setghu jkunu maghrufa minn qabel.

Ir-rikorrent qatt ma nghata ¢-Cans iressaq il-kaz tieghu quddiem il-kumitat.

Lanqgas ma jista’ jinghad li d-decizjoni u d-deliberazzjoni tal-kumitat hija bbazata fuq
xi sistema procedurali fac¢ilment accessibbli u adegwata sabiex tassigura d-
determinazzjoni oggettiva, imparzjali, u fi zmien ragjonevoli tat-talbiet ghall-
awtorizzazzjoni.

Ir-rikorrenti jhossu li ma nghatawx ragunjiet ghad-decizjoni finali tal-kumitat, u li tali
decizjoni ma kinitx immotivata b’mod xieraq u li ttichdet ghal ragunijiet u fuq kriterji
li ma kinux maghrufa, u li ma setghux jigu previsti mir-rikorrenti.

Terga’ u tghid, id-de¢izjoni kienet wahda ferm tardiva u gatt ma giet formalment
innotifikata lir-rikorrenti mill-kumitat izda minflok gew irriferuti ghall-konsulent
mediku taghhom biex minghandha jiskopru l-ezitu tad-deliberazzjoni twila u
misterjuza tal-kumitat.

Ir-rikorrenti jhossu li 1-agir tal-kumitat jaga’ kompletament taht il-kundanna segwenti
li kienet inghatat f’kawza b’mertu simili, mill-Onorabbli Qorti tal-Appell nhar 1-24 ta’
Gunju, 2011, fil-Kawza Nru 863/2004/1 fl-ismijiet Daniel James Cassar vs Id-Direttur
tas-Sahha Istituzzjonali, it-Tabib tal-Gvern maghruf ukoll bhala d-Direttur Generali
(Sahha) u d-Direttur (Sigurta So¢jali) li kienet ifformulata hekk:

“[L-awtorizzazzjoni] Zgur li ma tistax tkun wahda arbitrarja, u decizjoni mehuda a
bazi ta’ “pakkett mediku” li hadd ma jaf x 'fih, ma tistax titqies wahda ragjonevoli. Il-
process irid ikun wiehed kemm jista’ jkun oggettiv u d-decizjoni trid tinghata fi Zmien
qasir minhabba in-natura tal-kazi. Iridu jigu stabbiliti kriterji jew policies specifici u
mhux kull kaz jigi trattat u deciz skont kif jahsbuha I-membri ta’ dak il-hin fit-Travel
Abroad Advisory Committee. F’dan il-kaz, wara [i [-Kumitat ircieva ittri mill-
konsulenti medici tal-attur, semplicement iddecieda i jichad it-talba ghax it-
trattament mitlub ma kienx jifforma parti mill- “pakkett mediku” Ii jipprovdi I-iStat
Malti. L-affarijiet ma ghandhomx isiru hekk! Irid jigi definit fiex jikkonsisti dan il-
“pakkett mediku” u [-kriterji li fughom tigi deciza talba. Diskrezzjoni, wiesgha kemm
hi wiesgha, qatt ma hi assoluta u hija dejjem soggetta ghal review minn dawn il-qrati.
Fl-ezercizzju tad-diskrezzjoni, l-awtorita™ kompetenti trid tiehu in konsiderazzjoni ¢-
cirkostanzi kollha rilevanti, u teskiudi dawk ic-cirkostanzi li mhumiex rilevanti, trid
taghti opportunita’ lil dak li jkun jispjega I-kaz tieghu u d-decizjoni trid thkun wahda
ragjonevoli u konsistenti. Jekk hemm “budgetary costraints” dawk ukoll iridu jigu
determinati oggettivament, u jrid ikun hemm kriterji li jistabilixxu kif jintefqu I-flus
allokati. Jista’ jkun li ¢erta diskrezzjoni soggettiva tithalla f’idejn il-membri tal-Bord
kompetenti, pero’, din ma tridx tkun assoluta u trid tkun cirkoskritta b’regoli c¢ari u
pre-stabbiliti. Din l-awtorita® trid tigi regolata biex tadotta I-principju ta’
proporzjonalita™ bejn I-interess tal-individwu u dawk tal-istat, u trid tispjega b’mod
car x’qieset biex waslet ghad-decizjoni taghha. Fi ftit kliem, l-eZercizzju ta’
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diskrezzjoni amministrattiva trid tigi regolata u tirrifletti policies u/jew kriterji pre-
stabbiliti, u mhux kollox jithalla fI-ajru.

Kwindi, anke indipendentement mir-Regolament tal-Unjoni Ewropea, in-nugqgas tal-
Gvern, f'dik l-epoka, li jipprovdi struttura regolata biex jistharreg talbiet ta’ din in-
natura, jesponuh ghad-danni, li, ghall-kaz in ezami, huma l-ispejjez li kellu jinkorri
fihom l-attur bhala konsegwenza.”

Fid-dawl ta’ dan l-insenjament gurisprudenzjali, fost ohrajn, 1-agir tal-kumitat kien
wiched sproporzjonat u ultra vires, u definittivament mhux wicehed imsejjes fuq
ghanijiet xierqa jew kunsiderazzjonijiet rilevanti.

Importanti jinghad illi, fuq il-parir tal-Malta Community Chest Fund, ir-rikorrent
ipprezenta lment mal-Ombudsman tramite r-rapprezentant tieghu, Challie Turu
Spiteri, iddatata 1-24 ta’ Frar, 2022 (ara Dok P hawn anness bil-formulazzjoni tal-
ilment).

[I-Kummissarju ghas-Sahha, Charles Messina mill-Uffi¢¢ju tal-Ombudsman, wiegeb
I-ghada stess, ossia nhar il-25 ta’ Frar, 2022, b’email fejn iddikjara 1i “I am awaiting
the Department of Health to issue payment” (ara I-email hawn annessa u mmarkata
Dok Q) — hlas li baga’ ma sarx.

Inoltre, ghalkemm ir-rikorrenti, interpellaw lill-konvenut sahansitra permezz ta’ ittra
gudizzjarja pprezentata fis-27 ta’ Mejju, 2022 (ara kopja legali hawn annessa u
mmarkata Dok R), sabiex jikkumpensawhom tal-ispejjez 1i huma kellhom jonfqu
intortament, l-istess konvenuti baqghu inadempjenti.

Ghalhekk, b’konvinzjoni soda li l-intimati kisru d-dispozizzjonijiet tal-Artikolu
469A(1)(b) tal-Kap. 12 tal-Ligijiet ta’ Malta, u b’talba ghal danni konformement mal-
Artikolu 469A(5) tal-istess Kap. 12, ir-rikorrenti qeghdin jintavolaw din il-kawza.

Talbu lil din il-Qorti sabiex:

(1) Tiddikjara illi ’1 fuq imsemmi rifjut, daparti tal-Kumitat tat-Trattament barra
minn Malta (Treatment Abroad Committee) li jaga’ taht 1-Uffi¢jal Mediku Ewlieni tal-
Gvern, tat-talba tar-rikorrenti ghall-hlas maghmula abbazi tar-rakkomandazzjoni
ghat-trattament esteru tat-konsulenta Dr Janabel Said huwa ultra vires ai termini tal-
Artikolu 469A(1)(b) tal-Kapitolu 12 tal-Ligijiet ta’ Malta.

(2) Tiddikjara l-istess rifjut null, invalidu u minghajr effett.
(3) Tiddikjara illi I-konvenuti, jew min minnhom, huma responsabbli biex ihallsu

ghall-ispejjez u ghad-danni kollha sofferti mir-rikorrenti b’konsegwenza tal-imsemmi
rifjut tat-talba ghall-hlas, ammontanti ghal sitta u sittin elf, mitejn u sitt Ewro u sitta

4 Citazzjoni mehuda minn pagni 32-33 tal-imsemmija sentenza tal-Qorti tal-Appell.
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u hamsin ¢entezmu (€66,206.56), flimkien ma’ kwalunkwe ammont iehor i jista’
jirrizulta dovut lill-istess rikorrenti sal-ghoti tas-sentenza, bl-imghaxijiet legali mid-
data tal-ittra ufficjali pprezentata fis-27 ta” Marzu 2022 sad-data tal-pagament effettiv,
u bl-ispejjez, inkluzi dawk tal-istess ittra ufficjali, kontra I-konvenuti.

4 Tordna lill-konvenuti, jew min minnhom, ihallsu lir-rikorrenti l-ammont ta’
sitta u sittin elf, mitejn u sitt Ewro u sitta u hamsin ¢entezmu (€66,206.56),
flimkien ma’ kwalunkwe ammont iehor li jista’ jirrizulta dovut lilhom sal-ghoti tas-
sentenza, bl-imghaxijiet legali mid-data tal-ittra uffi¢jali pprezentata fis-27 ta’ Marzu
2022 sad-data tal-pagament effettiv, u bl-ispejjez, inkluzi dawk tal-istess ittra ufficjali,
kontra |-konvenuti.

Rat ir-Risposta tal-Ministru tas-Sahha, Direttur Generali (Dipartiment ghad-
Servizzi tas-Sahha), L-Ufficjal Mediku Ewlieni tal-Gvern, IlI-Kumitat tat-
Trattament barra minn Malta (Treatment Abroad Committee) u Suprintendent
tas-Sahha Pubblika li permezz taghha ec¢epew illi :

1.  L-esponenti geghdin jikkontestaw 1-allegazzjonijiet u I-pretensjonijiet tar-
rikorrenti stante li huma kollha infondati fil-fatt u fid-dritt u dan ghar-ragunijiet
sewgwenti li geghdin jinghataw minghajr pregudizzju ghal xulxin;

2. In linea preliminari, il-kancer kien megjus inoperabbli kemm f* Malta u kemm
fil-Germanja. Illi l-esponenti gew offruti trattament mis-sahha pubblika ta’ Malta
imma d-decizjoni da parti taghhom li t-trattament isir barra minn Malta kienet
purament personali. Tant hu hekk li I-espoenenti mar ghal parir il-Germanja qabel u
beda I-kura gabel ma ha parir jew indaga fuq kura lokali.

3. Jirrizulta illi fil-Germanja, giet amministrata I-Pembrolizumab. i din il-
medicina dak iz-zmien ma Kinetx offruta b’xejn fuq is-sistema Maltija. Madankollu I-
esponenti nghata I-ghazla illi jinghata medicini alternattivi li huma offruti mis-sistema
tas-sahha pubblika.

4.  L-esponenti inghata l1-ghazla wkoll illi jixtri huwa I-Pembrolizumab u din tigi
amministrata fl-isptar Sir Anthony Mamo stess.

5. L-esponenti filfatt gie offrut trattament alternattiv li huwa rrifjuta. Kieku nxtara
I-Pembrolizumab minn Malta ma kienx ikun hemm il-bZzonn ta’ trattament barra minn
Malta. Anke inkwantu wiehed jinnota li langas I-MCCF ma’ kienu geghdin joffru din
il-medi¢ina.

6. It-talba illi saret f’dan is-sens, lit-Treatment Abroad Committee ma gietx

accettata u giet ikkomunikata lill-esponenti permezz tal-Konsulent li tahtha Roderic
Sultana kien ghall-kura.
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7. It-tumur ckien u gie meqgjuz operabbli. L-esponenti gew offruti operazzjoni
f’Malta stess izda |-esponeneti baqghu jinsistu illi jigi operat fil-Germanja.

8.  Huma applikaw taht il-Cross Border Directive (2011/24/EU) u t-talba taghhom
giet approvata fit-13 ta’ Settembru 2021. Ghaldagstant skont il-Cross Border Health
Care Directive, huma setghu jinghataw lura parti mill-ispiza li giet mhallsa, skont
kemm l-operazzjoni kienet se tqum f"Malta u dan gie mgharraf lilhom minn gabel. Kif
ukoll kien maghruf minn qabel li spejjez ohra addizzjonali bhal trasport, ikel u allogg
ma Kienux se jigu mhallsa.

9.  L-esponenti permezz tal-kawza taghhom qgeghdin inter alias jitolbu lil din I-
Onorabbli Qorti sabiex tiddikjara illi r-rifjut da parti tal-Kumitat tat-Trattament barra
minn Malta huwa ultra vires ai terminu tal-Artiklu 469 A 1(b) tal-Kapitolu 12 tal-
Ligijiet ta’ Malta. Illi tali talba hija preskritta a tenur tal-Artiklu 469 A 3 stante t-
trapass taz-zmien.

10. Fi kwalkwe kaz id-danni mitluba m’ghandhomx jinghataw minn din I-
Onorabbli Qorti stante illi kif jinghad mil-ligi stess (artiklu 469A 6) 1-awtorita’ ma
agixxietx in mala fede jew b’mod mhux ragonevoli.

11.  Salv eccezzjonijiet ulterjuri kemme-il darba jirrizulta n-necessita’ fil-mori tal-
kawza.

Rat ir-Risposta Guramentata tal-Avukat tal-Istat u tad-Direttur Generali (Sigurta’
Socjali) li permezz taghha ec¢cepew illi :

1. Preliminarjament, I-Avukat tal-Istat a tenur tal-Artikolu 181B tal-Kapitolu 12 tal-
Ligijiet ta’ Malta ma huwiex il-legitimu kontradittur fl-azzjoni odjerna istitwita mir-
rikorrenti u ghandu jigi liberat mill-osservanza tal-gudizzju. Kif stipulat fl-Arikolu
181B(2) tal-Kapitolu 12 tal-Ligijiet ta’ Malta ‘L-Avukat tal-Istat jirrapprezenta lill-
Gvern f’dawk [-atti U |-azzjonijiet gudizzjarji li minhabba n-natura tat-talba ma jkunux
Jjistghu jigu diretti kontra xi wiehed jew aktar mill-kapijiet tad-dipartimenti l-o#ra tal-
Gvern.’;

2. Ukoll preliminarjament u bla hsara ghas-suespost, l-esponent Direttur Generali
(Sigurta® Socjali) ukoll ma huwiex il-legittimu kontradittur fl-azzjoni odjerna istitwita
mir-rikorrenti u ghandu jigi liberat mill-osservanza tal-gudizzju. Huwa ma kellux rwol
jew involviment f’dak li qieghed jigi allegat mir-rikorrenti. Filfatt jirrizulta li d-
decizjoni li geghdin jilmentaw minnha r-rikorrenti ma ttichditx mill-esponenti u
ghaldagstant l-esponenti ma jistghux iwiegbu ghat-talbiet tar-rikorrenti fil-kawza
odjerna;

3. Ukoll fuq bazi preliminari u bla hsara ghas-suespost, I-esponenti jec¢epixxu li 1-azzjoni
proposta hija perenta bil-moghdija taz-zmien perentorju ta’ sitt (6) xhur hekk kif
stabbilit f’subin¢iz (3) tal-Artikolu 469A tal-Kapitolu 12 tal-Ligijiet ta’ Malta. Jirrizulta
li r-rifjut da parti tal-Kumitat tat-Trattament barra minn Malta (Treatment Abroad



Committee) inghata u gie komunikat ferm aktar minn sitt (6) xhur gabel giet intavolata
I-kawza odjerna u ghaldagstant hija kjarament milquta bid-dekandanza tas-sitt (6) xhur,
liema perjodu ma huwiex soggett ghas-sospenzjoni jew interuzzjoni permezz ta' att
gudizzjarju,

4. Bla hsara ghas-suespost, I-esponenti jirrispingu 1-allegazzjonijiet, il-pretensjonijiet u t-
talbiet kollha bhala infondati fil-fatt u fid-dritt u ghaldagstant ghandhom jigu michuda;

5. Bla hsara ghas-suespost, in kwantu fil-premessi ir-rikorrenti jallegaw ukoll li kien
hemm ksur tad-dritt tar-rikorrent ghall-intitolament bla hlas ghal medi¢ini ghal mard
ta’ natura malinja skont I-Artikolu 23(3) tal-Kapitolu 318 tal-Ligijiet ta’ Malta u 1-punt
1 tat-Tagsima Il tal-Hames Skeda tal-istess Att, I-esponenti jwiegbu li din ukoll hija
infondata. Ir-rikorrent Roderic Sultana nagas milli jaghmel talba u ¢ioe” applikazzjoni
a tenur tal-Artikolu 23 tal-Kapitolu 318 tal-Ligijiet ta’ Malta ghall-ghajnuna medika bla
hlas u fi kwalsiasi kaz huwa ma kienx ikun intitolat ghal tali benefi¢¢ju peress li dan il-
benefic¢ju huwa soggett ghal test tal-mezzi u r-rikorrent Roderic Sultana ma jissodisfax
dan it-test;

6. Bla hsara ghas-suespost, a tenur tas-subin¢iz (5) tal-Artikolu 469A tal-Kapitolu 12 tal-
Ligijiet ta’ Malta, ‘id-danni ma ghandhomx jinghataw mill-qorti meta minkejja I-
annullament tal-att amministrattiv I-awtorita pubblika ma tkunx agixxiet in mala fede
jew b’mod mhux ragonevoli jew meta [-azzjoni mitluba mill-attur setghet legalment u
ragonevolment giet michuda taht kull setgha ohra’,

7. Bla hsara ghas-suespost, |-esponenti ma humiex responsabbli ghall-ispejjez u danni
allegatament sofferti mir-rikorrenti, liema spejjez u danni pretizi mir-rikorrenti huma
kkontestati mill-esponenti;

8. Bla hsara ghas-suespost, jinkombi fuq ir-rikorenti li jippruvaw li wettqu dak kollu li

huwa ragjonevoli fis-setgha taghhom sabiex jimmitigaw u jimminimizzaw |-allegati
danni u spejjez allegatament sofferti minnhom,;

Rat I-atti tal-kawza.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.

Ikkunsidrat:



Sfortunatament l-attur kellu kancer tal-pulmun. L-onkologista Dr. Janabel Said,
Il-konsulenta medika tieghu, b’ittra elettronika tal-1 ta’ Lulju 2021 talbet, f’ismu,
lill-Kumitat tat-Trattament Barra minn Malta (“il-Kumitat”) li jigi riferut ghal

trattament fil-Germanja.

Fit-8 ta’ Settembru 2021, Charlene Fenech, bhala segretarja tal-Bord, infurmat lil
Dr. Said b’ittra elettronika li t-talba giet irrifjutata minhabba 1i 1-operazzjoni
kirurgika setghet issir f’Malta; u li izda 1-Kumitat kien jagbel li jekk I-attur ried
xorta wahda intervent kirurgiku barra minn Malta, seta’ jitlob li jigi ffinanzjat

mill-Cross Border Health Care (“CBH”).

Dr. Said applikat ghall-Cross Border Health Care b’ittra tad-9 ta’ Settembru 2021.

Fis-27 ta’ Mejju 2022 1-atturi pprezentaw ittra uffi¢jali kontra I-konvenuti.

Fil-15 ta’ Gunju 2022 I-atturi fethu din il-kawza biex jattakkaw id-decizjoni tat-
8 ta’ Settembru 2021.

L-Art. 469A(3) jipprovdi li kawza biex twaqqa’ ghemil amministrattiv taht is-
subartiklu (1)(b) ghandha ssir fi Zmien sitt xhur minn meta min kellu interess isir

jaf jew seta’ jsir jaf, skont liema jigi I-ewwel, b’dak 1-ghemil.

lI-ligi ma tispecifikax il-mod kif I-attur isir jaf, jew seta’ jsir jaf. Ma timponix li

jkun gie mgharraf b’xi mod specifiku; u lanqas li jigi mgharraf ufficjalment jew
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formalment, jew bil-miktub.> Li kieku I-legislatur ried hekk, kien jghidu: ubi lex

voluit, dixit.

ll-perjodu ta’ sitt xhur huwa ta’ dekadenza® u ghalhekk ma jigix interrott, lanqas

b’ittra uffi¢jali. Langas jista’ jinghad li 1-ittra uffi¢jali tibda 1-kawza.’

Dr. Said xehdet li huwa I-konsulent li japplika lill-Kumitat f’isem il-pazjent.
Charlene Fenech xehdet li I-prassi hi li meta jkun hemm decizjoni pozittiva, jigi
nfurmat kemm il-pazjent kif ukoll il-konsulent mediku tieghu. Jekk tkun
negattiva, jigi nfurmat il-konsulent biss, biex dan jikkomunika hu mal-pazjent.
Hija ma setghetx tinjora u tagbez lill-konsulent. Generalment, de¢izjoni negattiva

ma tkunx tikkonsisti f’semplic¢i “le” imma tinghata alternattiva.

[1-Qorti m’ghandha I-ebda raguni I-ghala ghandha tiddubita din id-depozizzjoni
tas-sinjura Fenech. 11-Qorti m’ghandhiex dubju li I-prattika li ssemmi s-segretarja
tal-Kumitat hija wahda konformi mal-etika medika u I-protokolli stabbiliti tal-
medicina li f'kaz ta’ decizjoni negattiva, jigi nfurmat il-konsulent u mhux il-
pazjent. ll-konsulent f’kazijiet bhal dawn huwa 1-mandatarju tal-pazjent. Ikun
hu li jkun applika f’isem il-pazjent u ghalhekk dec¢izjoni negattiva huwa xieraq li
tigi riferuta lilu, anke sabiex ikun jista’ jfichem sewwa lill-pazjent ir-raguni li
tkun wasslet il-Kumitat ghad-dec¢izjoni tieghu kif wukoll ifiechmu kull

rakkomandazzjoni li setghet tkun saret mill-Kumitat bhala alternattiva.

5 Michael Mizzi v I-Awtorita™ tat-Turizmu ta’ Malta 10.11.2008; Helen Caruana v. Agenzija Identita’ u Dipartiment tac-
Cittadinanza u Expatriates 12.06.2023 Qorti tal-Appell.

6 Raymond Seychell v Superintendent ghas-Sahha Pubblika 15.11.2022 u s-sentenzi hemm i¢¢itati.

7 George Azzopardi v Heritage Malta 28.09.2012 Appell Civili.
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Galadarba |-Kumitat ikun informa lil konsulent b’de¢izjoni li jkun ha, il-Qorti
tifhem 1i ghall-fini tal-ligi 1-pazjent jitgies li jkun ukoll infurmat, ghal zewg
ragunijiet: L-ewwel, ghaliex il-konsulent ikun il-mandatarju tieghu u ¢joe” jidher
ghan-nom u fl-interess tieghu; irrispettivament minn jekk il-konsulent ikunx
iIkkomunika d-decizjoni lill-klijent tieghu jew le. It-tieni, ghaliex huwa minn ewl
id-dinja li konsulent jinforma lill-pazjent b’decizjoni negattiva tal-Kumitat; li
jinfurmah minnufih jew fi Zmien gasir minhabba I-istat ta’ emergenza tas-sahha
tal-pazjent; u li aktarx jinfurmah verbalment u ras imb ras bhala parti mill-bedside
manners rakkomandabbli. Ghalhekk il-Qorti taghmel inferenza logika u naturali

f’dan is-sens; I-hekk imsejha xi drabi presumption of fact.

L-atturi jsostnu li Dr. Said ma nfurmathomx bid-de¢izjoni mill-ewwel,
kuntrarjament ghal dak li sostniet Dr. Said fix-xhieda taghha. I1-Qorti hija
sodisfatta li Dr. Said fil-fatt infurmat lill-atturi verbalment bid-decizjoni tal-
Kumitat fil-gimgha li bdiet fis-6 ta’ Settembru 2021, meta nfurmathom ukoll bl-
alternattiva tas-CBH; ghalkemm ma tiftakarx il-gurnata ezatta. Dr. Said ma
kellha I-ebda motiv 1i ma tghidx il-verita’. Kienet il-konsulent tal-attur, u mhux
parti mill-apparat tal-isptar jew tal-amministrazzjoni pubblika. Fil-fehma tal-

Qorti, I-atturi ma rrnexxilhomx jattakkaw il-kredibilita’ ta’ Dr. Said.

[1-Qorti ma ssibx kredibbli I-verzjoni tal-atturi li saru jafu bid-dec¢izjoni tal-
Kumitat fis-16 ta’ Dicembru 2021 permezz ta’ ittra elettronika minghand Dr. Said
li kkupjatilhom I-ittra elettronika tat-8 ta’ Settembru 2021 mibghuta minn
Charlene Fenech. L-atturi jaghmlu riferenza ghall-ittra elettronika tas-6 ta’
Di¢embru 2021 mibghuta mill-attri¢i lil Charlene Fenech li permezz taghha
talbitha tibghatilha “ (@) formal reply with the outcome of the TAC's

consideration of the application for treatment abroad... since until today we have
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not received any communication to this effect” u talbitha tindikalha “the reasons

bl

for the decision taken”. Kuntrarjament ghal dak li jissottomettu 1-atturi, din I-
ittra hija pjuttost indizju li l-atturi kienu jafu x’kien gie deciz; tant li l-attrici ma
tistagsix jekk it-talba gietx milqugha jew rifjutata — kif inhu verosimili li persuna
fil-pozizzjoni taghha tistagsi — imma biex tinghata risposta formali u bir-

ragunijiet — aktarx ghal skopijiet ta’ azzjoni legali.

Indizju iehor kontra 1-atturi huwa li kienu qeghdin jikkorrispondu mas-CBH. L-
atturi jsostnu li s-CBH kien qgieghed jigi adit fl-istess waqt li saret it-talba ghall-
iffinanzjar mill-Kumitat. Dan izda mhuwiex minnu: jirrizulta mid-decizjoni ta’

rifjut tal-Kumitat li kien il-Kumitat stess li rrakkomanda s-CBH.

L-Avukat tal-Istat m’ghandux iwiegeb ghal din il-kawza billi mhuwiex sodisfatt
il-vot tal-Art. 181B(2) tal-Kap 12.

|d-Direttur Generali (Sigurta’ So¢jali) m’ghandux iwiegeb ghal din il-kawza

ghaliex ma kellu I-ebda involviment fid-decizjoni attakkata.

Decide

Ghal dawn il-motivi, I-Qorti:

(1) Tilga’ 1-ewwel u t-tieni ec¢éezzjoni tal-Avukat tal-Istat u d-Direttur Generali

(Sigurta’ Socjali) u tilliberahom mill-osservanza tal-gudizzju.

Xiv



(2) Tilga’ l-e¢cezzjoni fid-disa’ paragrafu tar-Risposta Mahlufa tal-konvenuti I-
ohrajn li 1-azzjoni hija perenta a tenur tal-Art. 469A(2) tal-Kap. 12.

(3) Tastjeni milli tichu konjizzjoni tat-talbiet tal-atturi.

Spejjez a kariku tal-atturi.

Moqrija.

ONOR. IMHALLEF

GRAZIO MERCIECA
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