QORTI TAL-APPELL

IMHALLFIN

ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
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George Agius u John Agius
V.

Julian Agius; u b’dikrieti tat-18 ta’ Novembru 2013 u
tat-3 ta’ Marzu 2015 issejhu fil-kawza Michael Agius,
Melita Dunster u Doreen Mifsud, u Alison Pisani,
James Agius, Leon Agius u Diane Fenech ulied il-
mejjet Carmelo Agius

1. Dan huwa appell tal-atturi minn sentenza moghtija mill-Prim’Awla tal-Qorti
Civili fil-15 ta’ Frar 2018 li ¢ahdet talba taghhom biex il-konvenut Julian
Agius ihallashom sehemhom mill-beni tal-genituri tal-partijiet li kienu

amministrati minnu. ll-fatti relevanti huma dawn:

2. ll-genituri tal-partijiet — George Agius, li miet fl-1994, u Maria Stella Agius,

li mietet fl-2011 — kellhom seba’ ulied: iz-zewq atturi; il-konvenut Julian
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Agius; I-imsejha fil-kawza Michael Agius, Melita Dunster u Doreen Mifsud;
u Carmelo Agius, illum mejjet, missier l-imsejha fil-kawza Alison Pisani,
James Agius, Leon Agius u Diane Fenech. ll-partijiet fil-kawza huma Ikoll

werrieta ta’ George u Maria Stella Agius.

3. L-atturi jghidu illi I-konvenut Julian Agius kien jamministra I-beni tal-
genituri u baga’ jamministrahom sa ma mietet I-omm fl-2011. Ighidu wkoll
li gatt ma tahom rendikont tal-amministrazzjoni, ghalkemm sejhulu biex

jaghmel hekk. Ghalhekk fethu din il-kawza u talbu illi I-qorti:

»1. tiddikjara li I-intimat kien jamministra I-beni konsistenti inter alia fi
flus u depoziti tal-konjugi George u Maria Stella Agius;

»2. tordna lill-intimat jipprezenta prospett dettaljat tal-amministrazz-
joni tieghu matul iz-zmien tal-beni tal-konjugi George u Maria Stella
Agius billi juri d-daul u hirug li kien hemm, u minn fejn gew ri¢evuti flus,
u fejn gew depozitati kif ukoll fejn thallsu u ghal liema ragunijiet thallsu
tali flus u kull dettal iehor ne¢essarju biex tohrog stampa kompleta;

»3. tiddikjara I-korrettezza, okkorrendo bil-hatra ta' perit hominand,
tal-amministrazzjoni min-naha tal-intimat tal-beni ta' George Agius u
ta' Maria Stella Agius;

»4. tordna u tikkundanna lill-intimat ihallas lir-rikorrenti s-sehem tagh-
hom spettanti skond il-ligi tal-beni ta' George u Maria Stella Agius;

»bl-ispejjez ... ... ... «

4. B’sentenza preliminari moghtija fil-21 ta’ Marzu 2016 I|-ewwel qorti

iddecidiet hekk:

Mo ee e tilga’ l-ewwel talba attrici, u tilga’ t-tieni talba attrici billi
tordna lill-konvenut |i jipprovdi prospett aktar dettaljat tal-assi u I-
provenjenza ta’ kull depoziti jew investiment li sar kif ukoll prova ta’
kull dhul u hrug akkompanjat mad-dokumentazzjoni rilevanti in sos-
tenn u dan fi zmien xahrejn millum. Tirriserva li tipprovdi fuq it-talbiet
tlieta u erbgha fi stadju ulterjuri. Spejjez riservati ghall-gudizzju finali.«

5. Imbaghad, bis-sentenza finali fil-15 ta’ Frar 2018 li minnha sar dan I-

appell, I-ewwel qorti ddecidiet hekk:

Pevr e e tiddikjara illi, mill-provi prodotti u disponibbli, ir-rendikont juri
stampa korretta tal-amministrazzjoni tal-konvenut tal-beni tal-genituri
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tal-kontendenti u, billi mill-istess rendikont jidher li I-konvenut ghamel
hlas aktar milli misthoqq lill-atturi, ir-raba’ talba ged tigi michuda.
Spejjez tal-kawza fi¢-cirkostanzi ghandhom jingasmu bejn il-partijiet.«

6. Ir-ragunijiet li wasslu lill-ewwel gorti ghal din id-decizjoni gew imfissra

hekk fis-sentenza appellata:

»Hadet konijizzjoni tas-sentenza preliminari ta’ din il-qorti tal-21 ta’
Marzu 2016 fejn lagghet l-ewwel zewg talbiet attrici u iddiferiet il-
kawza ghal provi fuq it-talbiet I-ohra.

»ll-gorti gieset illi skond is-sentenza preliminari taghha gie dikjarat li I-
konvenut kien jamministra I-beni tal-genituri tal-kontendenti cioe
George u Maria Stella Agius, u ordnaltlu sabiex entro terminu prefiss
fl-istess sentenza jipprezenta prospett dettaljat tal-amministrazzjoni
tieghu. Dan gie prezentat. Wara li ntalbu xi kjarifiki mill-konvenut da
parti tal-atturi, gie nominat il-perit komputista Nicholai Balzan biex
jivverifika I-prospett u dokumenti esebiti u jislet il-konkluzjonijiet tieghu
dwar il-korettezza o meno tar-rendikont esebit.

»|l-perit komputista fir-rapport tieghu jghid illi assumendo li l-ammonti
tad-dhul u hrug jistghu jigu sostanzjati b’dokumentazzjoni relatata
maghhom, wasal ghal konkluzjoni illi, meta tqis il-bilan¢ tal-assi wara li
tnaqqas il-passiv, u I-gasma li ghamel il-konvenut lill-atturi rizultanti
minn tali bilan¢, jidher li l-atturi thallsu aktar milli kien jispetta lilhom. L-
eskussjoni li saritlu ma biddel xejn minn din il-konkluzjoni ghalkemm
b’verbal tal-partijiet fis-seduta tat-12 ta’ Dicembru 2017 gie dikjarat illi
d-diskrepanza li irrileva |-espert komputista bhala mhallsa zejda mill-
konvenut lill-atturi hi dovuta ghal bdil fil-kambju meta nbighu I-
investimenti tal-genituri tal-kontendenti.

»Rilevati dawn il-fatti din il-qorti tgis illi ghalkemm il-konvenut ma
esebiex id-dokumentazzjoni kollha relatata ma kull partita fir-rendikont,
madankollu [-atturi talbu biss kjarifika ta’ whud mill-affarijiet biss,
senjatament il-flus depozitati li kienu jiffurmaw I-parti kbira tal-assi tal-
genituri. Jidher li I-perit komputista ma sabx diskrepanzi jekk mhux
favur l-istess konvenut naxxenti minn tali rendikont.

»Din il-qorti ghalhekk ma tarax ghaliex ghandha tiskarta I-konkluzjoni
tal-perit komputista cioe li mill-provi prodotti u disponibbli r-rendikont
juri stampa korretta tal-amministrazzjoni tal-konvenut tal-beni tal-
genituri tal-kontendenti. La darba stabbilit li I-konvenut gassam flus lil
hutu aktar milli kien obbligat li jaghmel, ir-raba’ talba mhix misthoggqa.«

7. L-atturi appellaw b’rikors tas-7 ta’ Marzu 2018 li I-konvenuti wiegbu ghalih

fis-27 ta’ April 2018. L-aggraviji tal-appell gew imfissra hekk:

»Ir-rikorrenti hassewhom aggravati mid-decizjoni tal-gorti limitatament
ghar rigward it-tielet u raba’ talba u ged jintavolaw dan I-appell ghar-
raguni li I-perit komputista Nicholai Balzan ivverifika I-prospett u
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dokumenti esebiti u wasal ghall-konkluzjonijiet tieghu dwar il-korett-
ezza 0 meno tar-rendikont esebit meta fil-fatt ma kellux jillimita ruhu
ghar-rendikont esebit mill-intimat izda kellu jaghmel stharrig aktar
wiesa’ fejn inter alia kellu jivveritfka dak kollu li ghandu jigi verifikat,
inkluz flus ta’ missier il-partijiet, flus ta’ omm il-partijiet, inkluz dawk
gejjin minn wirt.

»Kien jinkombi li jigi prezentat inventarju tal-assi u mhux lista li hija
neboluza u mhux ¢ara.

»Fl-affidavit tieghu John Agius qal li “jiena ged nippretendi I-ewwel
elenku tal-assi ta’ missieri u ommi bl-istatements uffi¢jali matul iz-
zminijiet u rendikont ta’ kif saret |-ispartazzjoni ta’ dawn. Nghid li I-
unika informazzjoni li jiena réevejt kienet karta wahda flimkien mac-
cekkijiet li ma fiha ebda dettalji jew statements minn fejn gew il-flus”.

»Fil-verita, wara li sar rendikont li mhux rendikont komplut, dan ta ftit
hjiel dwar l-assi li kien jamministra Il-intimat. Il-perit komputista ma
ghamel ebda verifika izda semplicement ikkonferma |-matematika tar-
rendikont tal-intimat.

»L-intimat kellu jipprezenta d-dokumenti li hadem fughom, kellu jippre-
zenta kontijiet bankariji, kellu jipprezenta statements ta’ investimenti,
kellu jipprezenta ricevuti ghal affarjiet li hallas, u kellu jipprezenta kull
rendikont ta’ dhul u hrug.

»L-intimat qgatt u gatt ma kellu, kif fil-fatt ghamel, u kif jirrizulta
ampjament c¢ar fil-kors tal-kawza, [sc. ihallat (?)] investiment li kien jik-
konsisti f'depoziti tieghu flimkien ma dawk li kien gieghed jamministra.

»L-intimat kellu jindika wkoll x’sar mill-investimenti u/jew flus li gew
minn missier il-partijiet, kemm kien dan l-ammont u fejn spi¢caw dawn
l-assi. Fl-affidavit tieghu John Agius qal li “hu missieri, ¢ertu Tony
Agius, li kien guvni, kien miet qabel missieri. F'dan il-kaz ukoll Julian
kien ha hsieb li jamministra hu izda gatt ma nghatajna informazzjoni,
hlief ghal fatt li missieri u ohtu kienu gasmu bejnietom peress li huma
kienu l-uni¢i hutu”.

Mt e dan kollu ma sarx kif kellu jsir.«
8. Ill-konvenuti wiegbu hekk:
Dior e jidher car illi l-appell gie interpost unikament sabiex

jivvessa lill-appellati b’'mod partikolari lill-appellat Julian Agius
peress illi kien dan tal-ahhar illi kien dejjem fil-mira taghhom. Minn
gari tas-sentenza appellata jidher ben evidenti illi I-ewwel qorti
strahet fuq perizja tal-espert komputista minnha mahtur li min-naha
tieghu sejjes ir-rapport tieghu interament fuq il-provi li kienu gew
prodotti mill-partijiet sal-mument li huwa nghata l-inkarigu tieghu.
Dan iffisser li galadarba it-talba ghall-hatra ta’ tali espert saret fil-
mument illi saret mill-appellanti quddiem |-ewwel qorti, allura sinjal
illi l-appellanti stess kienu sodisfatti bil-kwadru probatorju li kien
inholog u kien fug dan il-kwadru probatorju biss li huma xtaqu,
talbu u ottjenew il-perzija. Huwa ghalhekk owvvju li dak i seta’
jaghmel l-istess perit komputista kien illi jivverifika |-koretezza o
meno ta’ dak li kien hemm fl-atti kif fil fatt ghamel. Huwa ghalhekk
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issa inutli li l-appellanti jilmentaw mill-operat tal-istess perit kom-
putista li wettaq I-inkarigu tieghu bid-diligenza rikjesta.

»F’kull kaz xorta jibga’ |-fatt illi r-rendikont fornut mill-appellat Julian
Agius kien wiehed korrett u li jaghti stampa ¢ara tal-amministrazz-
joni tieghu.

»Ghal dawn il-motivi |-appellati jitolbu li din il-gorti joghgobha ti¢had |-
appell bid-doppie spese kontra I-appellanti.«

9. Ir-rapport tal-perit komputista jghid hekk:

»The original information provided was not clear as to where the
figures originated and how the balances were arrived at. However
upon presentation of the Global Capital transactions provided by Mr.
Gianluca Capitta and the detailed income and expenditure account, a
much clearer picture of Mr Julian Agius transactions has been
presented.

»Assuming that all amounts shown in the income and expenditure
account can be substantiated by Mr Julian Agius as stated, the
following material transactions can be confirmed:

»e on 6 March 2000 a sum of £53,610 was deposited from a
Barclays Bank account and the said sum was then used to
purchase Barclays Sterling Bond Funds;

»e these funds were sold on the 6 November 2006 for the sum of
£50,663. The funds received were then invested in two TEP
Funds of £25,000 and £25,663 respectively;

»e while interest was received regularly on the Barclays Sterling
Bond Funds, only £1,200 and £2000 was received on TEP Funds
in December 2007. No further returns were received due to the
subsequent financial crisis of 2008;

»e in March and April of 2012 the TEP Funds were sold at a
substantial loss.

»While the income and expenditure account shows an overpayment of
Eur 5,857, one must take into account that the price of the TEP Funds
sold were taken at the value and exchange rate of the 14 October
2011 as per the letter provided by MFSP Financial ... . ... However
the TEP Funds were actually sold on various dates ... ... ... at
different GBP values and hence different Eur conversion rates
......... The sales value and conversions have been recalculated
using the ECB exchange rates.

»Doc. D is a calculation of the restated amounts to be taken into
consideration for the valuation of the TEP Funds. The actual amounts
received may however differ due to different exchange rates being
used by the intermediaries selling the funds and any commissions or
charges that might have been applied. A provision has been made for
7.5% discretionary redemption penalty as per the letter provided by
MFSP Financial. Unless the actual sale contract note is provided the
exact amounts received cannot be confirmed.
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10.

11.

12.

»Taking the balance presented on the income and expenditure
account for the period prior to the inclusion of the TEP Fund sales and
Lombard Bank balance, a revised calculation of the final balance and
distributable amount is hereby being presented titled Doc E. The
residual balance of Eur 62,586.62 will result in a net amount due to
each heir of Eur 8,940.95.

»Therefore, based on the information provided, it is my professional
opinion that with the distribution already made by Mr Julian Agius of
Eur 9,233 per heir, Mr Julian Agius has effectively distributed
Eur 292.05 extra to each heir for a total value detrimental to himself of
Eur 1,752.30.%

Ghall-inqgas mill-ewwel dagga t'ghajn, din ir-relazzjoni xejn ma tidher
sodisfacenti. L-espert ma kellux “jassumi” illi “all amounts shown in the
income and expenditure account can be substantiated by Mr Julian
Agius”. Hija preokkupanti wkoll |-osservazzjoni tieghu illi “unless the
actual sale contract note is provided the exact amounts received cannot

be confirmed”.

Ghandu jinghad ukoll izda illi I-inkarigu tal-espert, kif imfisser fid-dikiet
moghti waqt is-seduta tat-3 ta’ April 2016 kien illi “jivverifika I-atti u d-
dokumenti li gew prezentati f'din il-kawza u b’referenza ghalihom jislet il-
konkluzjonijiet dwar il-korrettezza o meno tar-rendikont esebit mill-kon-

venut”.

Fis-seduta tal-14 ta’ Gunju 2016 il-konvenut stqarr illi “hu ghandu fil-
pussess tieghu d-dokumenti kollha relatati mal-prospett esebit”. Imbaghad
fis-seduta tat-28 ta’ Gunju 2016 l-avukat tal-atturi gal illi “I-klijenti tieghu
hadu konjizzjoni tal-prospett prezentat u fil-mori tad-differiment ser jitlob

lill-parti I-ohra dokumenti relatati ma’ Cifri partikolari esebiti fil-prospett. Il-

Fis-seduta tat-12 ta’ Dicembru 2017 il-partijiet gablu illi din id-diskrepanza “hija dovuta
ghal bdil fil-kambju”.
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gorti dderigietu jaghmel dan b’nota u kopja lill-avukat tal-parti |-ohra

sabiex dan jesebixxi d-dokumenti mitluba mill-atturi.

L-atturi pprezentaw din in-nota fl-1 ta’ Lulju 2016 u I-konvenut ipprezenta
d-dokumenti waqt is-seduta tas-7 ta’ Novembru 2016. Ma kienx kompitu
tal-espert illi jmur ifittex dokumenti li ma nghatawlux, ladarba I-inkarigu
tieghu kien illi “jivverifika l-atti u d-dokumenti li gew prezentati fdin il-
kawza u b’referenza ghalihom jislet il-konkluzjonijiet dwar il-korrettezza o

meno tar-rendikont esebit mill-konvenut”.

Jekk mela fl-atti ma hemmx id-dokumenti li I-espert komputista gal li huma
nieqsa, mela kien nuqqgas tal-atturi li ma talbux li jingiebu dawn id-
dokumenti jew, jekk talbu li jingiebu u ma ngibux mill-konvenut, igieghlu
lill-konvenut jogghod mal-kelma tieghu illi “ghandu fil-pussess tieghu d-

dokumenti kollha relatati mal-prospett esebit”.

Meta xehed in eskussjoni fis-6 ta’ Novembru 2016 I|-espert rega’ kkon-
ferma illi gaghad “dejjem fuq id-dokumenti li sibt fil-pro¢ess”. L-atturi rega’
kellhom okkazjoni f'dak il-waqt li jgieghlu lill-attur jipprezenta d-dokument
negsin, izda ma hadux din |-okkazjoni, u minflok, b’nota tal-25 ta’ Jannar

2018 iddikjaraw li “jixtiequ li I-kawza tmur ghas-sentenza”.

F’dawn i¢-¢ikostanzi I-ewwel gorti ma setghetx ma toqghodx fuq il-fehma
tal-espert illi I-kontijiet setghu jigu approvati, billi juru “stampa korretta tal-

amministrazzjoni tal-konvenut”, u ghalhekk ¢ahdet ir-raba’ talba tal-atturi.
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17. ll-qorti ghalhekk tichad l|-appell u tikkonferma s-sentenza appellata. L-
ispejjez tal-ewwel grad jibqghu kif regolati fis-sentenza appellata; |-

ispejjez tal-appell ihallsuhom I-atturi appellanti flimkien.

Giannino Caruana Demajo Tonio Mallia Anthony Ellul
President Imhallef Imhallef

Deputat Registratur
ar
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