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(‘l-appellant’)
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Agenzija Identita Malta
(‘l-appellata’)

lI-Qorti,
Preliminari

1. Dan huwa appell maghmul mill-appellant Anthony Chukwubike

Chukwuma (A12198915) [minn issa 'l quddiem ‘I-appellant’] mid-decizjoni tat-
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23 ta’ Jannar, 2023, [minnissa’l quddiem ‘id-decizjoni appellata’] moghtija mill-
Bord tal-Appelli dwar I-Immigrazzjoni [minn issa’l| quddiem ‘il-Bord’], li permezz
taghha astjena milli jiehu konjizzjoni tal-appell tieghu mid-decizjoni tal-Agenzija

Identita’ Malta [minn issa ’| quddiem ‘l-appellata’] tat-23 ta’ Frar, 2022 ghaliex

dan kien null.
Fatti
2. ll-fatti tal-appell odjern huma s-segwenti. L-appellant li huwa ta’

nazzjonalita Nigerjana, wasal hawn Malta fis-sena 2017 fejn baga’ jghix sallum.
FI-2018 huwa dahal f'relazzjoni ma’ Consielle Lia u minn din ir-relazzjoni twieled
il-minuri Shalom Uchechukwu Chukwuma Lia fit-13 ta’ Awwissu, 2020.
Sussegwentement din ir-relazzjoni intemmet, u |-access ghal ibnu minuri gie
stabbilit mill-Qorti Civili (Sezzjoni Familja). Fis-6 ta’ Jannar, 2022 l-appellant
ipprezenta applikazzjoni mal-appellata ghal permess ta’ residenza bhala genitur
ta’ cittadin Malti, u dan skont |-Artikolu 20 tat-Trattat dwar il-Funzjonament tal-
Unjoni Ewropea [TFUE], izda dik |-applikazzjoni giet michuda permezz ta’ email
fejn inghad illi “unless he is legally staying in Malta, his application for a

residence permit cannot be considered”.

Mertu

3. L-appellant appella minn din id-decizjoni quddiem il-Bord fl-24 ta’ Frar,
2022 sabiex id-decizjoni tal-appellata li ma tigix ipprocessata |-applikazzjoni
tieghu ghar-residenza tigi dikjarata li kienet tikkostitwixxi ksur tal-ligi tal-Unjoni

Ewropea.
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4.

L-appellata wiegbet fis-17 ta’ Gunju, 2022, fejn filwaqt li rrilevat li hija ma

kinitx iddecidiet li I-appellant seta’ jirrisjedi hawn Malta ghaliex huwa kien

genitur ta’ cittadin Malti, iddikjarat:

“...should the Honourable Board determine that a decision has in fact been issued by
Identity Malta Agency, the Agency humbly requests that the Honourable Board
confirms that Identity Malta Agency is correct to ensure that all persons submitting a
request for a residence permit are legally present in Malta at the time of application,
and also to confirm that in light of Chapter 258 of the Laws of Malta persons who are
failed asylum seekers are not to be in possession of a residence document.”

Id-decizjoni appellata

5.

II-Bord wasal ghad-decizjoni appellata wara li ghamel is-segwenti

konsiderazzjonijiet:

“Considerations of this Board

This Board has paid close attention to Article 142 et seq. of the Code of Organisation
and Civili Procedure (Chapter 12 of the Laws of Malta), and observes that the law
regulates in great detail what an appeal application should contain. It therefore
follows logically that an entity such as this Board, which hears and decides appeals, is
bound by the appellant’s requests. In civil procedure, if an appellant requests a court
of appellate jurisdiction to reverse the judgment of the lower court insofar as that
court would have accepted or rejected certain claims, the court of appellate
jurisdiction cannot go beyond what is requested of it, and instead, affect claims of
which the appellant did not complain.

Having said this, the Board observed that in his letter dated 24th February 2022, the
appellant declared unequivocally that he was filing his appeal under Article 7(1) of
Chapter 420 of the Laws of Malta. For good measure, the Board underlines that the
appellant’s declaration was written on the letterhead of Aditus Foundation, which
entity provided him with legal counsel. This means that in so writing, the appellant
was duly assisted by legal counsel.
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Article 7 is contained within Part Il of the International Protection Act, which Part is
titled “The International Protection Appeals Tribunal”. It is quite puzzling how the
appellant is expecting this Board to hear and decide an appeal which he himself
declared was being filed according to an article of law which deals with a completely
different tribunal established by a completely different law.

Therefore, if the appellant filed his appeal under Article 7(1) of Chapter 420 of the
Laws of Malta, he should not have filed it in the registry of this Board.”

L-Appell

6. L-appellant ipprezenta r-rikors tal-appell tieghu quddiem din il-Qorti fit-2
ta’ Frar, 2023 fejn gieghed jitlob sabiex joghgobha:

“..tirrevoka s-sentenza tal-Bord tal-Appelli dwar I-Immigrazzjoni u tibghat I-atti ta’
dawn il-proceduri lura quddiem [-Bord tal-Appelli dwar |-Immigrazzjoni sabiex
tiddecidi I-appell tal-Appellant fid-dawl! tad-decizjoni ta’ dina I-Onorabbli Qorti.

Bl-ispejjez kontra I-Agenzija Appellata.”

Jghid li l-aggravji tieghu huma dawn: (a) l-inapplikabbilta tad-dispozizzjonijiet
tal-Kap. 12 ghall-kaz odjern; (b) il-Bord naqgas milli jimxi mal-principji tal-
gustizzja naturali meta ddecieda |-kaz fuq zball tipografiku; (¢) il-Bord b’hekk
kiser il-principji ta’ gustizzja naturali tal-audi alteram partem u nemo judex in

causa propria.

7. L-appellata wieghbet fl-14 ta’ Frar, 2023 fejn issottomettiet
preliminarjament li I-appell odjern huwa inammissibli ai termini tas-subartikolu
25A(8) tal-Kap. 217, stante li dan jaghti dritt ta’ appell fug punti ta’ dritt

“rigward decizjonijiet li jkunu jolgtu persuni bhal dawk imsemmija fit-Tagsima
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I11I” fejn I-appellant mhux wiehed minn dawk il-persuni. Ghar-rigward il-mertu,

tikkontendi li I-appell ghandu jigi michud bl-ispejjez kontra l-appellant.

Konsiderazzjonijiet ta’ din il-Qorti

8. Galadarba I-appellata gieghda tirrileva n-nullita tal-appell odjern, il-Qorti
ser tghaddi sabiex qabel xejn tinvestiga jekk din ghandhiex ragun. L-appellata
gieghda tikkontendi li s-subartikolu 25A(8) tal-Kap. 217 jaghti dritt ta’ appell fuq
punt ta’ dritt biss fejn id-decizjoni tal-Bord tolgot persuni ndikati fit-Tagsima Il
ta’ dik il-ligi, u ghalhekk l-appellant m’ghandu l-ebda dritt |i jappella mid-
decizjoni tal-Bord ladarba mhuwiex wiehed mill-persuni hemm indikati ghaliex
la huwa cittadin ta’ Stat Membru u langas jinsab legittimament fit-territorju ta’
stat li huwa marbut bi Ftehim dwar Fruntiera u huwa sahansitra rejected asylum

seeker ghal diversi drabi.

9. Wara li kkunsidrat id-dispozizzjonijiet tas-subartikolu 25A(8) tal-Kap. 217,
kif ukoll dawk tal-artikolu 4A tal-Parti lll, il-Qorti tghid li [-appellata ghandha
ragun u l-appell odjern huwa inammissibbli. Tqgis |li d-dispozizzjonijiet tal-ligi
huma c¢ari, u appell huwa permess biss f'dawk il-kazijiet li jirrigwardaw il-
kategoriji ta’ persuni mfissra taht |-artikolu 4A imsemmi. Peress li ma jirrizultax
li I-appellat jaga’ f'wahda minn dawk il-kategoriji kif tajjeb issostni I-appellata,

il-Qorti tghid li I-appell odjern ma setax isir.
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Decide

Ghar-ragunijiet premessi, il-Qorti tiddikjara li I-appell odjern huwa rritu u null,

u ghaldagstant tastjeni milli tiehu konjizzjoni tieghu.

L-ispejjez tal-appell odjern u dawk tal-proceduri quddiem il-Bord ghandhom

ikunu a karigu tal-appellant.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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