TRIBUNAL TA’ REVIZJONI AMMINISTRATTIVA
MAGISTRAT DR. CHARMAINE GALEA

Ilum 09 ta’ Ottubru 2023
Rikors Numru 44/2023

Blue Lagoon Ferry Co-op Limited, kif debitament rapprezentata minn
lan Azzopardi u Laurence Azzopardi

VS.

L-Awtorita tal-Artijiet

It-Tribunal,

Ra r-rikors ipprezentat mill-Koperattiva rikorrenti fl-10 ta’ April 2023 li
permezz tieghu gie premess u ntalab is-segwenti:-

11li, permezz tal-applikazzjoni bin-numru GLA12/2022/1321, il-koperativa appellanti talbet lill-
Awtorita” appellata, ai termini tal-Artikolu 71(4) tal-Kap. 552 tal-Ligijiet ta’ Malta, sabiex taghti
l-kunsens taghha ghall-finijiet tat-tiddid tal-permess tal-izvilupp bin-numru PA/04090/17,
rigwardanti I-istallazzjoni ta’ ticket booth, Klassi 4B, fil-perjodu tas-sena ta’ bejn nofs Marzu u I-
ahhar ta’ Ottubru, inkluz senjaletika, f'sit gewwa r-Ramla tal-Bir, Triq il-Marfa, Cirkewwa,
Mellieha;

Illi permezz ta’ ittra datata l-ghoxrin (20) ta’ Marzu 2023 (bir-referenza: “Land File No:
L249/2021") il-koperativa appellanti $iet infurmata illi t-talba taghha ghall-kunsens imsemmi giet
rifjutata (kopja ta’ liema ittra ta’ rifjut hija hawn annessa bhala Dokument ‘A’) u dan abbazi tar-
ragunijiet citati infra:

“The ticket booth is proposed in an area of the quay and public terminal which area is managed by
Transport Malta. The placing of equipment and other establishments to better regulate and manage
the berthing infrastructure in this type of facility is necessarily the remit of the same Managing
Authority, i.e. Transport Malta. This proposal seeks to place a ticket booth which is directly related
to maritime transport operations, and this outside the scope and remit of the official managing and
regulating authority. The Lands Authority cannot therefore accede to a piecemeal proposal which
would compromise TM's ability to manage the area in a comprehensive manner. In addition, the
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placing and operation of one kiosk to serve the needs of this facility would be sufficient, and this
should therefore be awarded via a competitive bidding process, and not directly to one individual
or private entity, and this in full respect of the spirit of the Government Lands Act (Cap. 573).”

Illi I-koperativa appellanti thoss ruhha ferm aggravata b’din id-decizjoni u ghalhekk geghda
tinterponi dan I-umli appell minnha;

11li r-ragunijiet moghtija mill-Awtorita appellata fid-decizjoni taghha huma hziena u kontra I-ligi;

1lli mhux minnu li l-area in kwistjoni fejn tinstab it-ticket booth hija “managed by Transport
Malta” jew li l-attivita tal-istess taqa’ taht il-kompetenza tal-istess;

Ili, fi kwalunkwe kaz, I-Awtorita ghat-Trasport fMalta ma ghandha ebda kompetenza fuq
kwistjonijiet proprjetarji rigwardanti art tal-Gvern u se mai tigi kkonsultata mill-Awtorita tal-
Ippjanar skont il-proceduri ta’ tigdid ta” permessi;

11li I-prezupposti sabiex il-koperativa appellanti tinghata dritt ta” encroachment skont I-Att dwar
Artijiet tal-Gvern (Kap. 573 tal-Ligijiet ta’ Malta) huma sodisfatti fil-kaz odjern;

Illi I-Awtorita” appellata naqset milli tiehu in konsiderazzjoni I-fatt li dan il-kunsens ghall-
installazjoni tal-istess ticket booth ilu jinghata lill-koperativa appellanti sa minn meta applikat
ghall-permess ta’ zvilupp precitat bin-numru ta’ referenza PA/04090/17, minkejja li I-area hija
allegatament “managed by Transport Malta”;

1lli d-decizjoni tal-Awtorita appellata hija sahansitra diskriminatorja, u dan kif ser jidi ppruvat u
trattat fl-appell;

Illi in oltre d-decizjoni tal-Awtorita appellata hija tali li tirrestringi I-konkorrenza, inter alia fis-
suq tas-scheduled passenger ferry services, u dan kif kif ser jigi ppruvat u trattat ukoll fl-appell;

11li I-koperativa appellanti qatt ma ressqet talba fir-rigward ta’ “kiosk” u ghalhekk ir-raguni ta’
rifjut moghtija f'dan ir-rigward hija wkoll irrilevanti u hazina;

Ghaldagstant, in vista tal-konsiderazzjonijiet suesposti, kif ukoll dawk ir-ragunijiet kollha li se
jirrizultaw wagqt it-trattazzjoni ta” dan ir-Rikors, il-koperativa appellanti titlob bir-rispett lil dan
I-Onorabbli Tribunal sabiex joghgbu jhassar u jirrevoka d-decizjoni tal-Awtorita” appellata, kif
dedotta fl-ittra ta’” rifjut taghha datata I-ghoxrin (20) ta” Marzu 2023 (Dokument ‘A’), u dan
dejjem skont dawk [-ordnijiet xierqa u opportuni illi dan -Onorabbli Tribunal joghgbu jimponi
fic-cirkostanzi.

Ra r-risposta tal-Awtorita™ intimata pprezentata fit-2 ta’ Mejju 2023 li
permezz taghha eccepiet is-segwenti:

Wi r-rikorrent appellant prezenta applikazzjoni GLA12/2022/1321 quddiem [-Awtorita
esponenti ghall- ‘Stallazzjoni ta’ ticket Booth f'Ramla Bay, Triq il-Marfa, Mellieha’

i din it-talba giet rifjutata mill-Awtorita tal-Artijiet, permezz ta’ ittra datata ghoxrin ta’
Marzu, elfejn tlieta u ghoxrin (20/03/2023), peress li:-

The ticket Booth is proposed in an area of the quay and public terminal which area is
managed by Transport Malta. The placing of equipment and other establishments to better
regulate and manage the berthing infrastructure in this type of facility is necessarily the
remit of the same managing Authority i.e Transport Malta. This proposal seeks to place
a ticket Booth which is directly related to maritime transport operations, and this outside
the scope and remit of the official managing and regulatory Authority. The Lands



Authority cannot therefore accede to a piecemeal proposal which would compromise
Transport Malta’s ability to manage the area in a comprehensive manner. In addition,
the placing and operation of one kiosk to serve the needs of this facility would be sufficient
and this should therefore be awarded in a competitive bidding process and not directly to
one individual or private entity and this in respect of Chapter 573 of the Laws of Malta.

Wi I-Appellant hassu aggravat minn din id-decizjoni u ghalhekk interpona dan I-appell;

Illi 1-Awtorita tal-Appella tirrileva dawn is-segwenti punti b risposta ghall-Appell tar-
Rikorrent:-

Iv.

Vi.

i t-talba tal-appellant ghandha tigi michuda stante li d-decizjoni mehuda
mill-Awtorita hija wahda gusta fil-forma u fis-sustanza, liema decizjoni giet
mehuda wara li gew ikkunsidrati numru ta’ fatturi relevanti.

i in oltre fl-istess decizjoni taghha [-Awtorita tat raguni spjegati sew skont
il-principju amministrattiv ormaj stabbilit, “’the duty to give reasons’’;

1lli ghalhekk isegwi illi [-Awtorita intimata kienet fil-limiti tad-diskrezzjoni
meta c¢ahdet [-applikazzjoni odjerna

Wi r-rikorrent jissolecita li I-Awtorita tal-Artijiet stante li hi ghandha I-
awtorita li tamministra l-art ma kelliex tistrieh fuq dak li qalet I-awtorita ohra
Transport Malta. Issir referenza ghal Appell Inferjuri Numru 94/2021/LM
Christopher Testaferrata Moroni Viani (K.1. 0071665M) (‘l-appellant’) VS
L-Awtorita tal-Artijiet (‘l-appellata’) deciza fi 9 ta’ Novembru, 2022. Din il-
kawza kienet fuq espropju li sar fuq sit f1-1993. II-Qorti ddecidiet li I-iskop
pubbliku ghadu fis-sehh wara i [-Awtorita tal-Artijiet ikkonsultat ma’
Heritage Malta. 1lli ghalhekk mhux biss hu normali li I-Awtorita tal-Artijiet
tikkonsulta ma’ Awtoritajiet ohra li ghandhom iktar expertise minnha, izda hu
d-dmir taghha li taghmel dan u fil-mod kif tesercita d-diskrezzjoni taghha
bhala bonus pater familias ai termini ta’ Kapitolu 563 tal-Ligijiet ta’ Malta

Ili fit-tieni aggravju r-rikorrenti jsemmi I-fatt li kien diga’ nghatalu permess
mill-istess Awtorita fuq dan it-ticket Booth. Illi jekk dan verament jirrizulta,
permess tal-passat ma jistax jorbot applikazzjoni li tkun saret wara u d-
diskrezzjoni li I-Awtorita tista’ tezercita f kull applikazzjoni, specjalment meta
qed nitkellmu fuq titolu li mhux b’sahhtu bhal dak ta’ encroachment, li ma
Jjaghti I-ebda jedd pretiz jew assolut lill-applikant u dan ai termini ta’ Artikolu
31 H (ii) tal-Kapitolu 573 tal-Ligijiet ta’ Malta;

Fir-rigward tal-aggravju tar-rikorrenti li I-Awtorita intimata ddiskriminat fil-
konfront tas-socjeta, issir referenza ghall-Rikors Numru 65/2022 Clinton
Spiteri vs Awtorita tal-Artijiet, decii 13 ta’ Jannar, 2022, minn dan |-
Onorabbli Tribunal  hekk  kif  presedut Ili  fih inghad:-

i fir-rigward tal-aggravju li I-Awtorita ntimata ddiskriminat mar-rikorrent,
it-Tribunal jirrileva li dan l-aggravju jista’ biss jigi sindikat mill-qrati
ordinarji abbazi tal-artikolu 469A tal-Kapitolu 12 tal-Ligijiet ta’ Malta, u
cioe’ f"azzjoni appozita ghal stharrig gudizzjarju ta’ azzjoni amministrattiva.



Dan hu konfortat minn artikolu 5(2) tal-Att Dwar il-Gustizzja Amministrattiva
li jistipula illi “It-Tribunal ta’ Revizjoni Amminstrattiva ma jkollux
kompetenza generali li jirrevedi atti amministrattivi li jistghu jigu riveduti
skont l-artikolu 469A tal-Kodici ta’ Organizzazzjoni u Procedura Civili..."".

1lli ghalhekk mhux il-kompetenza ta’ dan it-Tribunal li jissindika dan I-

aggravju
Vil. i fir-rigward tal-aggravju li fih is-socjeta rikorrenti ged tipprova tibni I-
argument li d-decizjoni jsemmi [-kelma ‘kiosk’ meta qatt ma saret

applikazzjoni fuq kiosk izda ghal ticket boot. Hu ovvju li d-decizjoni taghmel
referenza kemm ghal ticket boot kif ukoll ghal kiosk. Ghalhekk il-kelma kiosk
ged tintuza bhala kelma ohra li tissostitwixxi [-kelma ticket boot. Issir
referenza wkoll ghad-definizzjoni fl-outside catering area policy li fiha t-
terminu kiosk hu specifikament definit bhala kiosk refers to all types of kiosks,
be they merely small food stalls, kiosks that are permanently fixed to a
particular site, mobile kiosks occupying a fixed space on a permanent basis,
or mobile hawkers. Illi ghalhekk it-terminu ticket boot jinkwadra fid-
definizzjoni ta’ Kiosk.

VL. i finalment is-socjeta rikorrenti ged tallega li b’din id-decizjoni I-Awtorita
ged tirrestringi [-kompetizzjoni. Illi dan hu assolutament skorrett, gzax -
Awtorita tal-Artijiet mhux talli mhux qed tirrestringi [-kompetizzjoni talli
ddirezjonat lill-applikant/rikorrent fl-istess decizjoni li koncessjonijiet bzal
din mertu tal-appell odjern ghandhom jinghataw permezz ta’ process
kompetittiv li fih jista’ japplika kulhadd, inkluz ir-rikorrenti innifsuhom. Illi
ghalhekk effetivament bid-decizjoni nnifisha, |-Awtorita intimata ged
tippromwovi |-kompetitivita u mhux tirrestringiha.

i 1-Awtorita tal-Artijiet ged tirriserva li tipprovdi risposti ulterjuri ghall-
aggrvji mgangla;

Ghaldagstant I-esponenti, filwaqt li ggib din ir-risposta a konjizzjoni ta’ dan [-Onorabbli
Tribunal, u tirriserva d-dritt li tipprovdi ragunijiet u provi ulterjuri waqt is-smigh ta’ din
il-kawza, titlob lil dan [-Onorabbli Tribunal biex jikkonferma d-decizjoni tal-Awtorita tal-
Artijiet.

Ra I-provi mressga u d-dokumenti esebiti;

Sema’ t-trattazzjoni tad-difensuri tal-partijiet;

Ra li r-rikors thalla ghal-lum ghal sentenza.

Ikkunsidra:

Ili I-Koperattiva rikorrenti hassitha aggravata b’decizjoni tal-Awtorita tal-
Artijiet komunikata lilha permezz ta’ ittra datata 20 ta’ Marzu 2023 Li
permezz taghha giet mgharrfa illi t-talba taghha ghall-kunsens tal-Awtorita’



“to renew a ticket booth (Class 4B) and sign as approved in PA/04090/17.
Ticket booth to operate from mid-March to end of October (Blue Lagoon
Ferries Co-op) ” kienet giet rifjutata u dana ghas-segwenti ragunijiet, u ¢ioe:

The ticket booth is proposed in an area of the quay and public terminal which area is
managed by Transport Malta. The placing of equipment and other establishments to
better regulate and manage the berthing infrastructure in this type of facility is
necessarily the remit of the same managing Authority, i.e. Transport Malta. This
proposal seeks to place a ticket booth which is directly related to maritime transport
operations, and this outside the scope and remit of the official managing and regulating
authority. The Lands Authority cannot therefore accede to a piecemeal proposal which
would compromise TM’s ability to manage the area in a comprehensive manner. In
addition, the placing and operation of one kiosk to serve the needs of this facility would
be sufficient, and this should therefore be awarded via a competitive bidding process,
and not directly to one individual or private entity, and this is in full respect of the spirit
of the Government Lands Act (Cap. 573).

lan Galea, ufficjal tal-Awtorita' ta’ 1-Ippjanar, ipprezenta kopja tal-permess
bin-numru PA 04090/17 mahrug favur certu Lawrence Azzopardi ghan-nom
ta’ Blue Lagoon Ferries Co-Operative li jirrigwarda t-tqeghid ta’ ticket booth
minn nofs Marzu sal-ahhar ta’ Ottubru gewwa sit fi Triq il-Marfa, ic-
Cirkewwa.! Mid-dokumentazzjoni sottomessa mis-Sur Galea jirrizulta illi d-
Dipartiment tal-Artijiet ma kienx oggezzjona ghall-hrug ta’ dan il-peremess,
pero” suggett li jkun hemm final clearance da parti tal-istess Dipartiment.?

Mill-case officer report ipprezentat mill-Awtorita’ intimata jirrizulta s-
segwenti:

1. Permezz ta’ PA/1154/14 kien inghata permess lil Comino Ferries Co-
op Limited sabiex ipoggu ticket booth fil-Marfa. L-istess Koperattiva
kienet talbet ghal encroachment minghand il-predecessur tal-
Awtorita” intimata, pero” din l-applikazzjoni bagghat on hold;

2. Permezz ta’ PA/4090/17 kien inghata permess lil Blue Lagoon Ferries
Co-op biex tpoggi ticket booth u senjaletika gewwa I-Marfa;

3. Permezz ta’ PA/9658/19 gie sanzjonat zvilupp, u c¢ioe™ ticket booth
ghal Comino Ferries, inkluz senjaletika ghan-nom ta’ Transport Malta.
Fir-rigward ta’ dan I-izvilupp ma ntalab ebda encroachment;

4. Wara li saret komunikazzjoni da parti tal-Awtorita'intimata ma’
Transport Malta fir-rigward tal-applikazzjonijiet ghal ticket booths fis-
sit in kwistjoni, Transport Malta infurmat lill-Awtorita™ illi hija “the
regulating body which manages and operates the quay and it has not
given any authorization to approved operators to apply for this land.”

! Dokument 1G3 a fol. 54
2 Ara email datata 8 ta’ Mejju 2017 a fol. 63



5. Abbazi ta’ din I-informazzjoni u wara diskussjoni interna, I-Awtorita’
intimata rrifjutat l-applikazzjoni tal-Koperattiva rikorrenti stante li
operaturi privati jridu japplikaw ma’ Transport Malta biex ipoggu
ticket booth fug is-sit in kwistjoni, stante i |-istess operaturi jridu
jkunu licenzjati minn Transport Malta.?

Antonia Farrugia, ufficjal tal-Awtorita intimata, xehdet illi Transport
Malta kienet applikat mal-Awtorita’ intimata sabiex tkun tista’ tipproc¢edi
b’applikazzjoni li ntavolat mal-Awtorita” tal-Ippjanar, u ¢ioe” PA/4612/21, li
tirrigwarda s-sit in kwistjoni. Spjegat ukoll illi huma bhala uffi¢jali
ghandhom direttiva li kwistjonijiet dwar koncessjonijiet ta’ ticket booths
ghandhom jiehdu hsiebhom Transport Malta.

IlI-Koperattiva rikorrenti pproduciet traskrizzjoni tax-xhieda ta’ Kevin
Farrugia, Deputat Kap Ezekuttiv u Chief Operating Officer ta’ Transport
Malta, liema xhieda nghatat fil-mori ta’ kawza quddiem il-Prim’Awla tal-
Qorti Civili (Rikors Guramentat Numru 873/2020 fl-ismijiet Barbarossa
Excursions Limited et vs Awtorita” ghat-Trasport ’Malta et). F’din ix-
xhieda, is-Sur Farrugia stgarr illi I-Awtorita” kienet harget Request for
Proposals sabiex ikun hemm tragitti skedati minn u lejn Kemmuna. Dan
sehh wara li kien ged ikun hemm hafna in¢identi bejn I-operaturi li joffru I-
istess servizz. Spjega li wara li harget is-sejha pubblika kien hemm offerent
wiehed biss. Kompla jghid li ghalhekk applikaw mal-Awtorita™ tal-1ppjanar
sabiex isir demountable quay gewwa I-Blue Lagoon biex is-servizz ikun
jista’ jinghata ahjar u li l-istess applikazzjoni kienet ghadha qed tigi
skrutinata mill-Awtorita” dwar I-Ambjent. Spjega li |-offerent li rebah it-
tender ma setax jibda jopera peress li I-Awtorita Kienet giet imwaqgqgfa
permezz ta’ Mandat t’Inibizzjoni.

II-Perit Antoinette Conti, Perit fi hdan Transport Malta, xehdet illi I-istess
Awtorita® ghamlet applikazzjoni mal-Awtorita® ta’ 1-Ippjanar biex ibiddlu
ticketing booth li hemm prezenti ma’ ichor ftit ikbar fl-istess post. Peress li
kien hemm bzonn ukoll il-clearance tal-Awtorita™ intimata, Transport Malta
pprocediet ukoll sabiex applikat ghall-istess clearance. Spjegat li I-Awtorita®
intimata tat il-kunsens taghha lil Transport Malta biex tipprocedi bl-
applikazzjoni taghha mal-Awtorita™ tal-Ippjanar.

lan Azzopardi xehed illi huwa ilu jopera snin twal fil-gasam tal-water sports
u charter trips u ghandhu licenzja ta’ operatur kemm f’ismu personali u
kemm f’isem Kumpanija bl-isem Blue Waves Marine. Spjega li fl-2016
kienet giet iffurmata il-Koperattiva rikorrenti u hu jokkupa l-kariga ta’

3 Case Officer Report a fol. 79



President. Din il-Koperattiva giet iffurmata sabiex, fost affarijiet ohra, tkun
tista’ tigi operata ticket booth. Spjega li fiz-zmien kienu jbieghu is-servizzi
taghhom mit-triq u kien ikun hemm hafna dizgwid ma’ kompetituri ohra.
Eventwalment gew mgharrfa li jridu jbieghu minn go ticket booth u ghalhekk
applika ghal ticket booth mal-Awtorita” tal-Ippjanar u nhareg il-permess li
kien validu ghal sentejn u wara li ghaddew is-sentejn applika sabiex jiggeded
il-permess pero” dan ma nghatax peress li ried igib il-clearance minghand I-
Awtorita” intimata. Spjega wkoll illi Transport Malta kienet harget tender
ghal vjaggi skedati minn u lejn Kemmuna, liema tender gie moghti lill-unika
Kumpanija li tefghet I-offerta. Spjega li pero” I-konc¢essjoni bhalissa tinsab
sospiza peress li hemm proceduri legali pendenti.

In kontro-ezami is-Sur Azzopardi xehed illi huwa ma kienx tkellem ma’
Transport Malta ghaliex il-permess irid jinghata mill-Awtorita tal-Ippjanar.
Spjega li meta kienu applikaw I-ewwel darba ghall-permess, Transport Malta
ma Kinitx oggezzjonat mal-Awtorita™ tal-Ippjanar.

Conrad Muscat, Direttur tal-Portijiet fi hdan Transport Malta, stqarr illi biex
operatur jibda jopera minn fug xi moll ghandu bzonn l-awtorizzazzjoni ta’
Transport Malta u li jekk ikollhom xi applikazzjoni ta’ dan it-tip, u ¢ioe™ ghal
ticket booth fuq xi moll, allura tkun Transport Malta innifisha li titlob ghall-
kunsens tal-Awtorita” intimata ghal dan I-iskop.

Ikkunsidra:

Ili mill-provi mressga quddiem dan it-Tribunal jirrizulta illi 1-Koperattiva
rikorrenti topera fil-gasam tas-servizzi ta’ water sports, charter ta’ opri tal-
bahar u eskursjonijiet lejn Kemmuna u I-madwar.* Jirrizulta wkoll illi
f?Ottubru 2019 Transport Malta iffirmat Concession Agreement ma’ Comino
Ferries Co-op Limited intitolat “Public Service Concession Contract For The
Provision Of Passenger Ferry Services Between Malta And Comino”.> llli
klawsola 1.1 ta’ dan il-ftehim tagra hekk:

1.1 The Authority hereby grants the Operator the exclusive right to provide
scheduled passenger ferry services between Cirkewwa/Marfa and Comino
(hereinafter referred to as ‘’the Services’’) in terms of which the Operator shall
be obliged to provide adequate, regular, safe and affordable transport, in
accordance with the Schedule of Fares indicated in Schedule 3 of this
Agreement, for passengers from and to the Landing Places indicated in the site
plans (Schedule 2) marked in RED:

(a) Landing places for Cirkewwa and Marfa schedule situated at:
o Next to Ferry Service, Cirkewwa.

4 Ara brochure a fol. 163
5 Dokument BLX a fol. 165



o Marfa.

(b) Landing places for the Comino schedule situated at:
o Blue Lagoon.
O Santa Marija.

Klawsola 8.2 tal-istess ftehim tagra hekk :

8.2 The Operator acknowledges that the Authority has reserved and shall always
have the right to grant, at its sole discretion, permits and assignments affecting
lands and facilities owned or administered by it and authorisations in respect of
transport and other services which are outside the scope of this Agreement to
other persons, firms or corporations on commercial conditions substantially
comparable to those imposed on the Operator. On the other hand, the Authority
accepts and undertakes not to grant authorisations licences or permissions to
any other person, physical or legal, to perform, carry out or exercise any activity
which is comparable to the Services. The Authority also undertakes to
endeavour to ensure that no other person does perform, carry out or exercise
any activity which is comparable to the Services, by means of the appropriate
enforcement measures.

[li fil-fehma ta’ dan it-Tribunal dan ifisser illi Transport Malta tista’ taghti
permessi lil operaturi ohrajn sabiex joperaw servizzi li ma jiffurmawx parti
mis-servizzi li dwarhom inghataw il-kon¢essjoni Comino Ferries Co-Op
Limited. Illi wara li t-Tribunal fela I-brochure esebit minn lan Azzopardi,
huwa tal-fehma illi s-servizzi offruti mill-Koperattiva rikorrenti huma diversi
u differenti minn dawk senjalati fil-konc¢essjoni moghtija lil Comino Ferries
Co-Op Ltd.

Illi minn sensiela ta’ emejls esebiti mill-Awtorita™ intimata jirrizulta s-
segwenti, u cioe":

e Fis-27 ta’ Lulju 2021 I-Awtorita’ intimata baghtet emejl lill-Perit
Antoinette Conti fejn, b’referenza ghal applikazzjoni ta’ Transport
Malta ghall-approvazzjoni tal-Awtorita™ intimata ghal ticket booth
gewwa |-Marfa, Transport Malta giet mitluba tiddikjara jekk Kinitx
ged tapplika ghan-nom ta’ xi operatur stante li t-ticket booth ezistenti
Kienet giet impoggija minghajr ebda titolu koncess mill-Awtorita’
intimata;

e Fit-18 ta> Awwissu 2021 il-Perit Antoinette Conti wiegbet lill-
Awtorita” intimata u nfurmatha bis-segwenti, u ¢ioe':

Kindly be informed that Lands Authority should only proceed with application
GOV 1/2020/1319 as submitted by Transport Malta.



Transport Malta is applying as the Authority for Transport and not on behalf
of any operator and the rights, titles and other obligations, should only call on
Transport Malta.

You are hence kindly asked to proceed with our application accordingly. Note
that in this case, we have applied for Type C, since there is planning
application PA 4612/21 referred to in this GOV 1 application.

e Fit-18 ta> Awwissu 2021 Fiona Sayan, uffi¢jal tal-Awtorita” intimata
kitbet lil certu Donald Gouder, uffi¢jal ta” Transport Malta, fejn talbitu
spjegazzjoni ¢ara dwar x’inhi l-intenzjoni ta’ Transport Malta ghat-
ticket booth li applikaw dwaru. Hija spjegat lis-Sur Gouder li I-
Awtorita” intimata kellha bzonn raguni valida ghala ghandha taghti no
objection lil Transport Malta u mhux lil operaturi privati li applikaw
ghat-ticket booth gabel ma applikat Transport Malta;

e Fil-31 ta’ Awwissu 2021, il-Perit Conti bghatet emejl lil Fiona Sayan
bis-segwenti, u ¢ioe:

We are understanding that a private operator has submitted an application on
the same land for which TM has submitted the application in subject. Transport
Malta as the regulating body managing and operating the quay has not given
any authorisation to approved operators to apply for this land. You may
understand that any private operator has to be licensed by Transport Malta in
order to be able to operate from the quay. In addition, in this specific case
relating to operation from this ticketing booth the operator ‘chosen’ by TM has
been appointed through relevant procurement.

In addition, this land should be assigned to TM in view of the fact that the
operators may change but the Authority is and will remain the regulating body
and hence it has the right to regulate accordingly over the quay on its own merits
and those obligations assigned to operators through established processes and
regulations according to law.

i jirrizulta illi wara li giet ricevuta din l-ahhar emejl, I-Awtorita” intimata
iddecidiet li tirrifjuta I-applikazzjoni tal-Koperattiva rikorrenti abbazi ta’
numru ta’ konsiderazzjonijiet, principalment is-segwenti, u ¢ioe':

1. Illi hija Transport Malta li trid tiddeciedi dwar it-talba tar-
rikorrent;
2. Hli I-Awtorita’ intimata ma tistax tiehu dec¢izjonijiet li jistghu

jippregudikaw I-immanigjar tas-sit b’mod kompresiv da parti ta’
Transport Malta;

3. HIi kiosk wiehed huwa bizzejjed biex jagdi I-bzonnijiet tal-fa¢ilita’,
liema kone¢essjoni ghandha tinghata wara proc¢ess kompetittiv u
mhux direttament lil individwu jew entita” privata.



Illi t-Tribunal josserva illi ai termini tal-artikolu 7 (2) (c) tal-Att dwar |-
Awtorita™ tal-Artijiet, I-istess Awtorita” ghandha I-funzjoni “li tamministra
bl-akbar mod assolut sabiex isir |-afijar uzu tal-art kollha tal-Gvern ta’
Malta u kull art li tifforma parti mill-isfera pubblika bhall-perimetru tal-
kosta, ix-xtut, portijiet, mollijiet, puntuni, portbeaches, postijiet ta’
nzul, irmiggi, kanali, akwadotti, lagi, spieri naturali, irdum, widien, pjazez
pubblici, toroq, sqaqgien, korsiji, rotot ta’ access ghall-postijiet pubblici ohra
inkluz dawk [li jwasslu ghall-perimetru tal-kosta, boskijiet, parki, Zoni
ta’importanza ekologika jew ambjentali u s-siti ta’ importanza kulturali,
socjali, jew storici;”

[1li min-naha I-ohra, ai termini tal-artikolu 8 tal-Att Dwar I-Awtorita™ ghat-
Trasport f’Malta, Transport Malta ghandha s-setgha u I-funzjoni “/i tezercita
kontroll shih dwar il-bon ordni fl-ibhra territorjali u interni ta’ Malta,
fkull port, u fl-art u fil-bahar li jkun qrib ta’ kull port, u fuq il-mollijiet; .
Di piu’, ai termini tal-artikolu 43 (3) (a) tal-imsemmi Att, il-Ministru
responsabbli ghat-Trasport, jista’ jaghmel regolamenti sabieX “jinzammu
passaggi liberi ta’ dik il-wisa’ li titgies mehtiega, f'xi port u matul, fuq
jew hdejn il-piers, bankini, postijiet ta’ zbark, xtut, mollijiet, baciri,
rmiggi u xoghlijiet simili li jkunu fihom jew imissu maghhom jew ma’
postijiet ohra bhalhom, u biex jimmarkaw sabiex jibgghu hekk liberi”.

Illi ghalhekk jirrizulta illi kemm I-Awtorita” intimata u kemm Transport
Malta ghandhom rwol x’iwettqu fejn jirrigwarda mollijiet, u cioe™ l-art li
fugha gieghed jintalab li jigi mpoggi t-ticket booth in kwistjoni. Pero’, I-
irwol taz-zewg entitajiet huwa distint minn ta’ xulxin, ghalkemm sa certu
punt jikkumplimenta wiehed lill-iehor.

It-Tribunal jirrileva li fil-proceduri odjerni ma jistax jissindika jew
jippronunzja ruhu dwar xi direzzjoni, politika jew decizjoni ta’ Transport
Malta ghax din mhix parti f’din il-kawza. Filwaqt li huwa minnu li Transport
Malta tat il-veduti taghha lill-Awtorita’ intimata, id-decizjoni jekk |-
Awtorita” intimata kellhiex oggezzjoni jew le sabiex ir-rikorrenti tkompli bl-
applikazzjoni taghha mal-Awtorita™ tal-Ippjanar riedet tigi deciza abbazi tal-
politika u I-ligi li tirregola I-istess Awtorita’. Ghaldagstant, dan it-Tribunal
se jirrevedi jekk id-decizjoni tal-Awtorita” intimata kinitx gusta u ragjonevoli
meta hadet in konsiderazzjoni u strahet fuq dak relatat lilha mill-Perit Conti
fl-emejl taghha tal-31 ta” Awwissu 2022.

[1li mill-emejl mibghuta mill-Perit Conti wiehed jifhem illi Transport Malta
Kienet ged toggezzjona li I-Awtorita™ intimata tikkonc¢edi I-awtorizzazzjoni
mitluba lill-Koperattiva rikorrenti u dana ghaliex sabiex wiehed jopera minn
fuq il-moll irid ikun operatur licenzjat minn Transport Malta. Iktar minn
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hekk, I-istess emejl tissenjala li Transport Malta kienet diga’ ghazlet operatur
biex jopera mit-ticket booth fuq I-istess sit.

I1li minn dak li xehed lan Azzopardi, President tal-Ko-perattiva, huwa
ghandu licenzja ta’ operatur, kif ghandha wkoll Kumpanija kummer¢jali
tieghu. Kwindi ghalkemm il-Koperattiva, qua Koperattiva, ma jirrizultax li
ghandha xi licenzja kummer¢jali mahruga minn Transport Malta, il-membri
taghha, jew ghallingas il-President taghha, ghandu licenzja mahruga minn
Transport Malta biex jopera water sports u wkoll dghajjes kummer¢jali. Illi
di piu l-applikazzjoni li I-Koperattiva rikorrenti ressget mal-Awtorita’
intimata kienet hekk rikjesta mill-Awtorita™ tal-Ippjanar, u dana ghaliex
skont Cirkolari PA 2/16 tal-Awtorita™ tal-Ippjanar, ladarba applikazzjoni
ghal zvilupp tkun fuq art tal-Gvern, allura jrid jinghata I-kunsens tal-
Awtorita™ tal-Artijiet biex l-applikazzjoni ta’ zvilupp tkun tista’ tigi
processata. Illi ghalhekk, il-Koperattiva rikorrenti ma kellhiex trig ohra hlief
li tissottometti applikazzjoni mal-Awtorita™ intimata biex ikompli I-process
quddiem |-Awtorita” tal-lppjanar, waqt liema process, eventwalment
Transport Malta kienet se tigi konsultata qua konsulent estern ai termini tal-
Legislazzjoni Sussidjarja 552.13, f’liema stadju Transport Malta kien se
jkollha kull opportunita” li taghti I-veduti taghha lill-Awtorita™ tal-lIppjanar
ai fini tal-applikazzjoni ta’ zvilupp tal-Koperattiva rikorrenti.

I1li ghalhekk I-Awtorita™ intimata, filwaqt li ghandha kull dritt li tikkonsulta
ma’ awtoritajiet li jirregolaw diversi materji ohra, trid necessarjament tibbaza
d-decizjoni taghha fuqg politika taghha u abbazi tal-Kapitolu 563 u 573 tal-
Ligijiet ta’ Malta li jirregolaw lill-istess Awtorita” u l-artijiet tal-Gvern.

I1li ghaldagstant, wara li dan it-Tribunal gies ix-xhieda u d-dokumenti kollha
prodotti, ma jsibx li r-ragunijiet moghtija mill-Awtorita™ intimata ghar-rifjut
tat-talba tar-rikorrenti huma validi u gusti, u dan prin¢ipalment ghas-
segwenti ragunijiet:

1. i kuntrarjament ghal dak li ntgal fid-decizjoni appellata, hija I-Awtorita’
intimata li trid tiddeciedi dwar it-talba mressga mill-Koperattiva rikorrenti, u
cioe” jekk toggezzjonax jew le li I-istess Koperattiva tkompli bil-proc¢ess mal-
Awtorita™ tal-Ippjanar. Tant hu hekk, u ¢ioe™ li jrid jinghata clearance da
parti tal-Awtorita’ intimata, illi Transport Malta innifisha ssottomettiet
applikazzjoni mal-Awtorita™ intimata ghall-clearance taghha sabiex tpoggi
ticket booth fis-sit in kwistjoni. Li kieku kien mod iehor, Transport Malta
ma kienx ikollha ghalfejn titlob tali awtorizzazzjoni. Filwaqt li t-Tribunal
huwa tal-fehma illi I-Awtorita” intimata taghmel tajjeb 1i tikkonsulta ma’
entitajiet ohra, ma tistax tiehu fugha decizjonijiet li jispettaw lil entitajiet
regolatorji ohra. Jekk semmai jista’ jkun hemm xi kunflitt bejn is-servizzi
offruti mill-Koperattiva rikorrenti u I-Koperattiva li rebhet it-tender, jispetta
biss lil Transport Malta li tirregola tali kwistjoni u dan kif anke sahansitra
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mahsub fil-ftehim ta’ koncessjoni. [Illi iktar minn hekk, it-tielet paragrafu
tac-Cirkolari tal-Awtorita” tal-lppjanar Numru 2/16 jagra hekk:

Applications for proposals on Government property should not only include a copy of the
“Applicant’s Notification to Owner” (Form PA1/16), but should also be accompanied by
a clearance from the Government Property Division, stating that it finds no objection
in principle to the submission of an application on the site in question for the proposed
development. Applications on Government property submitted without such a clearance
will be considered as incomplete.®

All such applications due to be decided on or after the 30th May 2016, shall be suspended
for a maximum period of one year. Following which, if the applicant fails to provide the
Authority with a no objection from the Government Property Division, the Authority shall
refuse the application in terms of Article 71(4)of the Development Planning Act, 2016,
stating that the applicant is not authorised to apply for development permission as s/he
has failed to obtain the owner’s consent to such a proposal.

This provision applies to all Development Planning Applications, Screening Requests and
notifications in terms of the Development Notification Order.

Dan ifisser illi I-kunsens tal-Awtorita’ intimata huwa sine qua non ghall-
ipprocessar tal-applikazzjoni ta’ zvilupp mal-Awtorita’ ta’ 1-lppjanar u
kwindi |-Awtorita’intimata ma tistax testrometti ruhha minn dak i
tassattivament tirrikjedi I-istess Cirkolari;

2. ll-Koperattiva rikorrenti, jew ahjar il-membri taghha, huma moniti bl-
awtorizzazzjonijiet necessarji biex joperaw, inter alia, fil-qasam tal-water
sports u servizzi relatati ma’ eskursjonijiet bil-bahar, liema servizzi, safejn
seta’ jikkonstata dan it-Tribunal, ma humiex il-mertu tal-ftehim ta’
koncessjoni ffirmat bejn Transport Malta u Comino Ferries Co-op Ltd.
Kwindi fil-fehma tat-Tribunal, la darba hija I-Awtorita™ tal-Artijiet li
tamministra l-uzu tal-art in kwistjoni ghan-nom tal-Gvern, hija |-istess
Awtorita™ li kellha tevalwa sew jekk ai fini tad-doveri taghha ai termini tal-
artikolu 7 tal-Kapitolu 563 tal-Ligijiet ta’ Malta, b’dak propost mill-
Koperattiva rikorrenti kienx se jsir l-ahjar uzu tal-art tal-Gvern fil-qafas
socjo-ekonomiku tal-pajjiz;

3. Fir-rigward tal-ahhar raguni tar-rifjut, u cioe li ticket booth wahda hija
suffi¢jenti, it-Tribunal josserva illi ma ngabu ebda provi da parti tal-
Awtorita’ intimata dwar dan. Kif diga™ gie rilevat iktar ‘il fuq, fil-kors ta’
dawn il-proceduri rrizulta illi s-servizzi offruti miz-zewg Koperattivi huma
differenti, u kwindi t-Tribunal ma jistax jifhem kif I-Awtorita” intimata
waslet ghal din il-konkluzjoni. Fir-rigward tar-raguni li jekk tinghata din il-
koncessjoni, din trid issir wara process kompetittiv, it-Tribunal josserva li
diga’ ppronunzja ruhu f’kawza ohra li kellu quddiemu, u ¢ioe" il-kawza fl-
ismijiet Manwel Xerri vs Awtorita™ tal-Artijiet deciza fit-3 ta’ Awwissu

6 Enfasi tat-Tribunal
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2023. Kifinghad f*dik is-sentenza, filwagt li dan it-Tribunal jithem illi huwa
desiderabbli li jkun hemm process kompetittiv, u dan ghaliex ghandu jigi
massimizzat il-potenzjal tal-art pubblika jekk jigi deciz li din tigi koncessa
favur il-privat, min-naha l-ohra il-legislatur bl-ebda mod ma rabat I-ghoti ta’
permess ta’ encroachment ma’ process kompetittiv. Fejn ried li trasferiment
b’titolu ichor ikun regolat bi process kompettitiv, dan gie tassattivament
imsemmi fil-ligi. Kwindi it-Tribunal huwa tal-fehma illi dik il-parti tad-
decizjoni fejn il-permess gie rifjutat ghaliex imur kontra I-ispirtu tal-Kapitolu
573 tal-Ligijiet ta’ Malta hija legalment zbaljata.

I1li maghdud dan kollu, min-naha l-ohra, it-Tribunal huwa tal-fehma illi I-
Awtorita’ intimata ghandha kull dritt tfassal il-politika taghha sabiex tigi
salvagwardata I-art pubblika u dan fil-gafas tad-doveri taghha ai termini tal-
artikolu 7(2)(c) tal-Kapitolu 563 tal-Ligijiet ta’ Malta, u ¢ioe’ li
“tamministra bl-akbar mod assolut sabiex isir |-ahjar uzu tal-art kollha
tal-Gvern ta’ Malta.” |lli pero” dan ma jfissirx illi fejn jirrigwarda permess
ta’ encroachment tista’ tmur oltre li tistipula 1-ligi u zzid kriterji li I-legislatur
hass li m’ghandhomx jiffiguraw fil-ligi.

Ghaldagstant it-Tribunal huwa tal-fehma, illi filwaqgt li I-Awtorita™ intimata
ghandha kull dritt tirrifjuta applikazzjonijiet ghal permessi ta’ encroachment
abbazi ta’ ragunijiet li johorgu mil-ligi jew minn xi politika taghha li tkun
saret in konformita™ mal-ligi, ma ghandhiex dritt 1i tfassal direzzjoni bhal dik
riflessa fid-decizjoni appellata, anke jekk certament dan it-Tribunal jista’
jifhem li dan sar biex jimmassimizza |-potenzjal tal-art pubblika. Illi huwa
wisqg probabbli li I-legislatur ma dahhalx 1-element ta’ kompetizzjoni meta
tratta permessi ta’ encroachment ghaliex dawn huma titoli prekarji u li
jistghu jigu mwaqqfa minnufih mill-istess Awtorita’. Di piu’ m’hemm xejn
li jzomm lill-Awtorita™ li tistipula hi l-prezz gust li ghandu jithallas ghal
encroachment. Kwindi |-Awtorita® ghandha 1-mekkanizmi kif
timmassimizza hija stess il-potenzjal ta’ art li tinghata b’encroachment.

Ghaldagstant, fid-dawl ta’ dan kollu, it-Tribunal, minghajr bl-ebda mod ma
jippronunzja ruhu jekk I-Awtorita” intimata, wara li taghmel evalwazzjoni
mill-gdid tal-applikazzjoni tal-Koperattiva rikorrenti ghandhiex tikkonsidra
favorevolment jew mod iehor l-applikazzjoni in kwistjoni, huwa tal-fehma
illi I-Awtorita” intimata hadet in konsiderazzjoni fatti irrilevanti biex waslet
ghad-decizjoni appellata u kwindi I-istess decizjoni se tigi revokata.

DECIDE

Ghaldagstant, it-Tribunal, ghar-ragunijiet spjegati iktar ‘il fuq, gieghed jilqa’
I-appell tal-Koperattiva rikorrenti u jichad l-eccezzjonijiet tal-Awtorita’
intimata.
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Bl-ispejjez kontra I-Awtorita™ intimata.

Magistrat Dr. Charmaine Galea
President tat-Tribunal ta’ Revizjoni Amministrattiva

Antonella Cassar
Deputat Registratur
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