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QORTI CIVILI - PRIM’AWLA

(Sede Kostituzzjonali)
ONOR. IMHALLEF MIRIAM HAYMAN LL.D.
Seduta tal-lum I-Erbgha 27 ta’ Settembru, 2023

Referenza Kostituzjonali nru. 368/2022MH.

Numru: 2
I1-Pulizija (Spettur John Spiteri)
Vs
Kasem Khlef
11-Qorti,
1. Rat ir-referenza Kostituzzjonali!, kif formulata fin-nota ta’ Dr.

Joseph Brincat? li taqra hekk:

“Li permezz taghha.
Jissollevaw li I-Artikolu 204(c) recte (C) tal-Kap 9 jivvjola I-Artikolu 7

tal-Kostituzzjoni minhabba [i I-actus reus tar-reat inventat lokalment, u
li ma jinsab fl-ebda legislazzjoni ohra, huwa vag, mhux faccli li jigi
interpretat u jispicca li jkun moghti interpretazzjoni soggettiva u mhux
oggettiva, u estensiva.

1 Rat ukoll id-digriet ta’ din il-Qorti diversamennt preseduta datat 14 ta’ Ottubru, 2022 fejn din il-kawza
fuq sahha ta’ digriet taghha tal-5 ta’ Lulju, 2022 giet mibghuta lil din il-Qorti kif preseduta. (Folio 8)
2 Din il-vertenza se tigi kkunsidrata fl-e¢¢ezzjonijiet aktar tard.
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Fit-tieni lok ghaliex ma hemmx proporzjonalita’ bejn ir-reat vag de quo
fejn jidhlu minuri, u reat soc¢jalment aktar gravi tal-korruzzjoni effettiva
tal-minorrenni, u barra minn hekk jeskludi kull poter tal-genituri li
njipprotegu kif jidhrilhom lil uliedhom minuri, sahansitra kontra [-
volonta’tal-istess genituri.”

2. Kien fuq bazi ta’ hekk li saret din ir-referenza. Dan ged jinghad
in kwantu ghal fatt 1i 1-Qorti referentt ma ghamlet QATT referenza
korretta skont il-ligi u 1i kellha tikkontjeni I-mistogsija ¢ara u preciza
ndirizzata ghal gwida ta’ din il-Qorti. Li jidher li gara hu, u hawn il-Qorti
qed tharres lejn l-atti tal-kumpilazzjoni bin-numru 538/2019 fl-ismijiet
“Il-Pulizija kontra Kasem Khlef” relatata ma’ dawn il-proceduri, u
referenza ohra miexja mal-istess bl-istess addebiti tar-reati u l-istess
referenza bl-ismijiet “Il-Pulizija vs Clayton Farrugia”, u fejn il-Qorti

referenti qalet dan;-

“Il-Qorti wara li rat n-nota tad-Difiza kif ukoll ir-risposta tal-ufficjal
Prosekutur thoss li t-talba tad-Difiza mhix frivola u vessatorja u
ghalhekk qed tilqga’ t-talba ghal referenza Kostituzzjonali u tibghat l-atti
sabiex tigi deciza din ir-referenza fil-parametri tal-istess nota™™

3. Kien in vista ta’ kif giet redatta din ir-referenza li sar il-verbal

datat 2 ta’ Di¢embru, 2022, in kwantu, ghalkemm mhux hemm

3 Folio 32 ta’ dawk I-atti.
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verbalizzat, I-intimati talbu 1i I-atti jigu rimandati lill-Qorti riferenti biex

tikklarifika 1-mistogsija riferuta.

4. Din il-Qort1 a skans ta’ aktar hela ta’ zmien ivverbalizzat 11 kienet
se tistrieh fuq in-nota kif formulata minn Dr. Joseph Brincat, supra. Pero
thoss ukoll i minhabba n-natura proprja ta’ referenza kostituzzjonali, fejn
fil-verita’ hija 1-Qorti 11 qeghda titlob gwida dwar vertenza ta’ natura
fundamentali 1i tkun qamet quddiema, illi ghandha taghmel is-segwenti
riferenzi gurisprudenzjali 11 ghandhom jservu ta’ gwida ghal kifil-ligi trid

11 jsiru tali referenzi.

5. Dan barra li jservi ta’ valur akkademiku, jghin ukoll biex il-Qrati
referenda jkollhom stampa c¢ara u inekwivoka x’inhu l-ilment ta’ natura

kostituzzjonali/konvenzjonali li tieghu huma mitluba 1-gwida u risposta.

6. Ghalhekk intqal dan fid-dec¢izjoni tal-Qorti Kostituzzjonali flI-

ismijiet I1-Pulizija (L-Ispettur George Cremona) vs Pauline Vella*:-

“Konsiderazzjonijiet tal-Qorti

13.  Ghal darb’ohra din il-Qorti ssib ruhha f’pozizzjoni li jkollha

tirrimarka dwar [-mod xejn preciz, u b 'nuqqas ta’osservanza tar-rekwizit

4 Qorti Kost. Appell Civ nru. 42/2007/1 deciza 30/9/2011
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formali bazici stabbiliti mirregolamenti, ta’ kif geghdin isiru r-riferenzi
ta’ kwistjonijiet kostituzzjonali li jigu sollevati fil-kors ta’proceduri li ma
Jkunux quddiem il-Prim’ Awla tal-Qorti Civili. 1l-Qrati, inkluza din il-
Qorti, gja" rrimarkaw dwar dan [ aktar minn okkazzjoni wahda®® izda
jidher li [-Qrati riferenti jissoktaw filli jippekkaw serjament f’din il-
materja bhal fil-kaz tarriferenza odjerna. Wara kollox hemm
regolamenti precizi li jistabbilixxu r-rekwiziti minimi ta’ kull riferenza ta’
kwistjoni kostituzzjonali u dawn ir-rekwiziti, l[i ma huma xejn esigenti,
ghandhom jigu dejjem segwiti. Hekk, issubinciz (1) tar-regola 5 tar-
Regoli dwar il-Prattika u [Procedura tal-QOrati u I-Bon Ordni’ jipprovdi

kif gej:

“Fil-kazijiet imsemmija fl-artikolu 46(3) tal-Kostituzzjoni ta’ Malta, f’I-
artikolu 4(3) tal-Att dwar il-Konvenzjoni Ewropea u fl-artikolu 95(2)(b)
tal-Kostituzzjoni ta’ Malta, [-ordni li bih kwistjoni tigi mibghuta ghandu
Jkun fih b’mod konciz u car il-fatti u c-cirkostanzi li minnhom il-kwistjoni
tinhologq, ittermini ta’ dik il-kwistjoni, u jindika liema hi d-dispozizzjoni
jew liema huma d-dispozizzjonijiet tal-Kostituzzjoni ta’ Malta jew tal-
Konvenzjoni Ewropea ghall-Protezzjoni tadDrittijiet tal-Bniedem u tal-
Libertajiet Fondamentali, kif ikun il-kaz, li jkunu allegatament gew
miksura. “

14.  Filwaqt i I-fatti li taw lok ghar-riferenza huma delineati
adegwatament fl-ordni ta’ riferenza, it-termini tal-kwistjoni riferita lill-
Prim’ Awla tal-Qorti Civili huma inezistenti u lordni ma fih ebda
indikazzjoni tad-dispozizzjoni jew dispozizzonijiet tal-Kostituzzjoni ta’
Malta jew talKonvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet
talBniedem u tal-Libertajiet Fondamentali li allegatament gew miksura.
Ghalhekk [-ewwel Qorti, in vista tannuqqasijiet serji li fih [-ordni tar-
riferenza, kienet tkun pjenament gustifikata li tibghat lura [-ordni ta’
riferenza lillQorti riferenti sabiex tintegraha bir-rekwiziti skont kif
previst fir-regola 5(1) tar-Regoli dwar il-Prattika u [Procedura tal-Qrati
u I-Bon Ordni.

15.  B’danakollu, f’dan l-istadju inoltrat tal-proceduri, filwagqt li ghal
darb’ohra tishaq fuq in-necessita’ li I-Qorti riferenti tottempera ruhha

® Ara, fost ohrajn, Tl-Pulizija v Belin sive Benigno Saliba, Qorti Kostituzzjonali,
6/04/1991; 11-Pulizija v Lawrence Cuschieri, Qorti Kostituzzjonali, 8/01/1992; 11-
Pulizija v Longinu Aquilina, Qorti Kostituzzjonali, 23/01/1992

" AL 279/2008
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ma’dak dispost fir-regoli fuq imsemmija, din il-Qorti ma hix ser thalli n-
nuqqasijiet rilevati fl-ordni ta’ riferenza jxekkluha milli tiddetermina
Imertu tal-kwistjoni li temergi mill-fatti delineati sakemm ilQorti tkun
tista’ xort 'ohra tidentifika t-termini tal-kwistjoni riferita, u dan sabiex
Jjigi evitat kull dewmien bla bzonn fiddeterminazzjoni ta’ kwistjonijiet li
Jjinvolvu d-drittijiet fondamentali tal-bniedem.”

Ukoll in tematika sentenza ohra tal-istess Qorti fl-ismijiet Police vs
Nelson Arias®

“This Courts assessment

18. It is with considerable consternation that this Court notes once
again that, as correctly pointed out by the Attorney General in his reply
to the reference before the first Court, the referring Court in this case
failed to comply with the requirements of rule 5(1) of the Court Practice
and Procedure and Good Order Rules® when drawing up the reference to
the First Hall Civil Court in its constitutional competence. The reference
made is totally vague, unclear as to the nature of the constitutional
questions to which the referring Court required answers, completely
deficient in the nature of the actual or potential violations of the
Constitution and/or of the Convention, with not the slightest indication
of the article or articles, to say nothing of the relevant paragraphs, of the
Constitution or of the Convention which are alleged to have been or are
likely to be breached. This Court repeats that this is unacceptable as it
has pointed out on several occasions™® but apparently to no avail.”’

Aktar ricenti din il-Qorti kif diversament preseduta kellha dan xi tghid
fir-rigward fid-decizjoni fl-ismijiet Il-Pulizija (Spettur Oriana Spiteri)

vs Miloud ELforjani'!-:

867/2011/1 deciza 28/9/2012

®L.N. 279/2008

10 See among others Pulizija v. Belin sive Benigno Saliba, 10/4/1991; Pulizija v. Lawrence Cuschieri,
8/1/1992; Pulizija v. Longinu Aquilina, 23/1/1992; Pulizija v. Pauline Vella, 30/9/2011.

11115/2022 deciza 16 ta’ Mejju, 2022.
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“Konsiderazzjonijiet

15. L-artikolu 46(2) tal-Kostituzzjoni ta’ Malta u [-artikolu 4(2) tal-
Att dwar il-Konvenzjoni Ewropea (Kap 319 tal-Ligijiet ta’ Malta) jghidu
li I-Prim’Awla tal-Qorti Civili ghandu jkollha gurisdizzjoni originali li
tisma’ u tiddeciedi kull talba maghmula minn xi persuna dwar ksur jew
potenzjali ksur ta’ xi wiehed jew aktar mill-jeddijiet li jissemmew: (i)
flartikoli 33 sa 45 tal-Kostituzzjoni ta’ Malta; (ii) fl-artikoli 2 sa 18 tal-
Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fondamentali, (iii) flartikoli 1 sa 3 tal-Ewwel Protokoll tal-
Konvenzjoni; (iv) fl-artikoli 1 sa 4 tar-Raba’ Protokoll tal-Konvenzjoni,
(v) fl-artikoli 1 u 2 tas-Sitt Protokoll tal-Konvenzjoni; u (vi) fl-artikoli 1
sa 5 tas-Seba’ Protokoll tal-Konvenzjoni;

16. Mill-banda I-ohra, [-artikolu 46(3) tal-Kostituzzjoni ta’ Malta u
[-artikolu 4(3) tal-Kap 319 tal-Ligijiet ta’ Malta jghidu li jekk tqum
kwistjoni dwar wiehed mill-jeddijiet fug imsemmija quddiem qorti li ma
thkunx il-Prim’Awla tal-Qorti Civili, dik il-qorti ghandha tibghat il-
kwistjoni quddiem il-Prim’ Awla tal-Qorti Civili kemm-il darba fil-fehma
taghha ttqangil ta’ dik il-kwistjoni ma tkunx wahda semplicement frivola
jew vessatorja. Bil-kelma ‘frivola’wiehed jifhem li t-talba ghar-referenza
kostituzzjonali tkun zejda, bla htiega, fiergha jew vojta; filwaqt li bil-
kelma ‘vessatorja’wiehed jithem li t-talba ghar-referenza kostituzzjonali
tkun saret biex iddejjaq jew tinki lil dak li jkun;

17. Minn kliem il-ligi hija qorti biss li tista’ tibghat kwistjoni
quddiem il-Prim ’Awla tal-Qorti Civill.

Din ghalhekk teskludi bordijiet bhall-Bord ta’ Arbitragg Dwar Artijiet
(ara Kummissarju tal-Artijiet v. Ignatius Licari nomine deciza mill-
Qorti Kostituzzjonali fit-30 ta’ Gunju, 2004), kif ukoll tribunali bhat-
Tribunal Ghal Talbiet Zghar (ara Anthony Grech v. Claire Calleja et
deciza mill-Qorti Kostituzzjonali fid-29 ta’ Frar, 2008);

18. Issa kif inghad fis-sentenza Il-Pulizija v. Lawrence Attard deciza
mill-Prim ’Awla tal-Qorti Civili (Sede Kostituzzjonali) nhar I-1 ta’ Lulju,
2004, hemm differenza mhux traskurabbli bejn is-setghat ta’ din il-qorti
meta tkun imsejha tiddeciedi kwistjoni kostituzzjonali jew konvenzjonali
direttament fuq talba ta’ parti u meta, bhal f’dan il-kaz, tkun saritilha
referenza minn qorti ohra dwar kwistjoni kostituzzjonali jew

6
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konvenzjonali [i thkun tqanglet quddiemha. Huwa megqjus li z-Zewg
ghamliet ta’ proceduri huma paralleli ghal xulxin (ara Anthony
Coreschi v. Kummissarju tal-Pulizija et deciza mill-Qorti
Kostituzzjonali fil-21 ta’ Lulju, 1989) u ghalhekk dan ifisser li dawn
m’humiex [-istess ghaliex dak li huwa parallel ghal xi haga ma jsir qatt
bi¢céa minnha;

19. 1lli [-akbar differenza hija fil-fatt li I-procedura mibdija b’kawza
ad hoc hija dritt u ghazla tal-persuna li tkun qgieghda tilmenta minn ksur
ta’xi dritt fondamentali taghha; filwaqt li rreferenza mhijiex tal-partijiet
li ged jissieltu fil-kawza izda tal-qorti riferenti biss (ara inter alia Glenn
Bedingfield v. Kummissarju tal-Pulizija et deciza mill-Qorti
Kostituzzjonali fil-31 ta’ Lulju 2000 u Nazzareno Galea et v. Giuseppe
Briffa et deciza mill-Qorti Kostituzzjonali fit-30 ta’ Novembru, 2001).
Kemm hu hekk, intqal li I-procedura marbuta mal-ordni ta’ referenza hija
wahda ta’ ordni pubbliku, b’dana [i qorti ghandha tiddeciedi hi mill-
ewwel jekk il-kwistjoni mganqla quddiemha tixragx i tigi mibghuta lill-
Prim’Awla tal-Qorti Civili u mhux togghod tistenna li xi parti tiftah
kawza kostituzzjonali ghal rasha dwar dik il-kwistjoni (ara Avukat Dr.
Lawrence Pullicino v. Kap Kmandant tal-Forzi Armati et deciza mill-
Qorti Kostituzzjonali fit-12 ta’ April, 1989);

20. Naturalment dan ma jfissirx li kull meta tingala’ kwistjoni li tista’
tmiss ma’ jedd fundamentali, il-qorti ghandha taghlaq ghajnejha u
tagbad u tibghat kwistjoni lill-Prim ’Awla tal-Qorti Civili bl-addocc jew
kif gieb u lahagq. Jekk il-kwistjoni tkun dwar xi haga li taqa’ flobbligi ta’
dik il-qorti, ir-referenza m’ghandhiex issirv. Hekk perezempju Qorti tal-
Magistrati m’ghandhiex tibghat referenza kostituzzjonali jekk ftalba
dwar helsien mill-arrest titqajjem mill-akkuzat kwistjoni dwar il-jedd
tieghu mill-harsien ta’ arrest arbitrarju - dan ghaliex huwa xoghol il-
Qorti tal-Magistrati li tiddeciedi kwistjonijiet bhal dawn fid-dawl mhux
biss tad-dispozizzjonijiet tal-Kodic¢i Kriminali izda anke fid-dawl tal-
jeddijiet li jinsabu filKostituzzjoni ta’ Malta u [-Kap 319 tal-Ligijiet ta’
Malta. Wara kollox il-Qorti tal-Magistrati mhijiex marbuta i timxi biss
mal-ligijiet kriminali izda hija marbuta [i timxi malligijiet kollha ta’
Malta, maghdud maghhom ghalhekk il-ligijiet [i johorgu mill-
Kostituzzjoni ta’ Malta u mill-Kap 319 tal-Ligijiet ta’ Malta;

21. Ezempju iehor huwa [i [-Qorti tal-Appell m’ghandhiex ghalfejn
tibghat referenza kostituzzjonali jekk ikollha aggravju quddiemha dwar
it-thassir tas-sentenza appellata minhabba li din tkun inghatat minghajr

7
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ma semghet x’kellha xi tghid wahda mill-partijiet - dan ghaliex huwa
xoghol il-Qorti tal-Appell li tiddeciedi kwistjonijiet dwar jekk is-sentenza
appellata nghatatx b’harsien tal-principji tal-gustizzja naturali. Hekk
ukoll, il-Qorti tal-Magistrati li tkun ged tisma’ proceduri ¢ivili ta’ libell
m’ghandhiex ghalfejn taghmel referenza kostituzzjonali jekk il-konvenut
igib bhala difiza [ dik il-kawza [-fatt li huwa kien qieghed jesprimi -
opinjoni hielsa tieghu - dan ghaliex huwa mistenni li  kawzi ta’ libell
ilQorti tal-Magistrati twiezen bejn il-jedd ta 'reputazzjoni tal-parti li tkun
qieghda tallega li kienet vittma ta’ libell u l-jedd tal-parti [-ohra i
tiddefendi ruhha billi tghid li hija kienet gieghda tesprimi l-hsibijiet u I-
fehmiet taghha fil-pubbliku;,

22. Bl-istess mod, qorti ghandha togghod kemm jista’ jkun lura milli
taghmel referenza kostituzzjonali jekk quddiemha titqajjem kwistjoni ta’
xejra kostituzzjonali jew konvenzjonali li bhalha tkun tqajmet gabel, u
fejn dik il-kwistjoni tkun diga tqieset milloghla qgorti kompetenti u tat il-
provvedimenti taghha dwarha (ara J.G. Systems Ltd. v. Kummissarju
tat-Taxxa fuq il-Valur Mijud deciza mill-Qorti tal-Appell fis-6 ta’
Ottubru, 2010 u Il-Pulizija v. Jean Piere Borg deciza mill-Prim Awla
tal-Qorti (Sede Kostituzzjonali) fil-25 ta’ Ottubru, 2016). Tassew ma
Jjidhirx li jkun hemm ghalfejn li qorti ohra ghandha tirreferi [-kaz mill-
sdid lill-Prim’Awla tal-Qorti Civili kull darba i tqum quddiemha
kwistjoni bhal dik, sakemm il-kwistjoni ma tkunx tganqal xi punt gdid.
Tkun xieraq li [-qorti li quddiemha titganqal il-kwistjoni tiehu qies tad-
direzzjoni murija mill-qorti ta’ kompetenza kostituzzjonali dwar kwistjoni
bhal dik u timxi ma’ dik id-direzzjoni indikata fil-kaz [i jkollha
quddiemha. B’dagshekk, ma jfissirx li dik il-qorti tkun gieghda zZomm
ghaliha kompetenza li mhijiex taghha, izda biss li tkun gieghda tapplika
u thaddem il-ligi fl-gharfien ta’ punti li jkunu gew stabbiliti mill-gqorti
kompetenti (ara Il-Pulizija v. Pawlu Grech deciza mill-Prim 'Awla tal-
Qorti (Sede Kostituzzjonali) fit-3 ta’ Novembru, 2011);

23. Sfig ma’ dan, huwa importanti li tingibed [-attenzjoni wkoll li
referenzi kostituzzjonali mhumiex mahsuba biex isiru ghall-ghanijiet
akkademici izda biex jigu solvuti intoppi li jingalghu f’kawzi ordinaryji.
Wiehed ma jridx jinsa hawnhekk li jekk issir ir-referenza, ilproceduri
quddiem il-qorti riferenti ghandhom jieqfu skont [-artikolu 46 tal-
Kostituzzjoni ta’ Malta u [-artikolu 4 tal-Kap 319 tal-Ligijiet ta’ Malta
sakemm ikun hemm twegiba finali ghal dik ir-referenza mill-qorti (ara
inter alia, Onorevoli Imhallef Dottor Anton Depasquale v. Avukat
Generali deciza mill-Qorti Kostituzzjonali fl-1 ta’ Gunju, 2001 u Avukat
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Generali et v. Nicolai (Nicolai Christian) Magrin et deciza mill-Qorti
tal-Appell fl1-24 ta’ Novembru, 2017);

24. Minhabba f’hekk, il-qorti riferenti ghandha tkun ghaqlija u
prudenti bizZejjed meta tigi biex tiddeciedi jekk ghandhiex tibghat
kwistjoni lill-Prim Awla tal-Qorti Civili jew le. Il-qorti riferenti trid thun
certa li dik ir-referenza hija tabilhaqq mehtiega sabiex hija tkun tista’
tkompli twettaq hidmietha. Referenza kostituzzjonali/konvenzjonali li ma
tkunx ha thalli lfrott fl-ezitu tal-proceduri quddiem il-qorti riferenti
m’ghandhiex issir mill-ewwel (ara Director of Public Registry v. Ahmad
Aziz deciza mill-Qorti tal-Appell fis-26 ta’ Jannar, 2022);

25. Biex wiehed forsi jaghti ezempju, mhuwiex indikattiv [i ssir
referenza kostituzzjonali biex il-Prim’Awla tal-Qorti Civili twiegeb biss
jekk fil-proceduri quddiem il-qorti riferenti qieghedx ikun hemm
dewmien irragonevoli jew le. Referenza bhal din mhijiex utli
ghallproceduri quddiem il-qorti riferenti, anzi [-qorti riferenti tkun
gieghda ttawwal iZjed dawk ilproceduri ghalxejn b’xejn jekk taghmel
referenza bhal dik. Wara kollox, il-qorti riferenti m’ghandhiex bzonn il-
gwida tal-qrati kostituzzjonali biex tkun taf jekk hemmx dewmien bla
bzonn fil-proceduri; dan tista’tarah wahidha billi tqalleb il-karti tal-atti;

26. Dan l-ezercizzju ta’rilevanza u ta’ htiega huwa importanti li jsir
mill-qorti riferenti ghaliex jekk il-Prim’Awla tal-Qorti Civili jew il-Qorti
Kostituzzjonali jsibu li dik ir-referenza kienet irrilevanti ghall-ghanijiet
tal-kawza [i tkun qieghda tinstema’ mill-qorti riferenti, l-ordni ta’
referenza tista’ tintbaghat Ilura minghajr twegiba (ara inter alia
Karkanja Limited v. Carmel Galea et deciza mill-Prim’Awla tal-Qorti
Civili (Sede Kostituzzjonali) fit-30 ta’ Mejju, 2019);

27. i kif tajjeb gie mpoggi mill-Qorti Kostituzzjonali fis-sentenza
Edgar Blundell et v. Direttur tas-Sigurta Socjali deciza fl-20 ta’ Marzu,
2000, gorti b setghat kostituzzjonali hija,

«prekluza milli tikkonsidra I-kwistjoni dwar ksur ta’ xi wahda
minn dawk iddisposizzjonijiet lilha riferita, jekk din ma tkunx
rilevanti u tkun ghal kollox estraneja ghall-mertu tal-proceduri li
fihom il-kwistjoni tkun giet imgangla, u li allura decizjoni dwarha
ma tkunx tenhtieg biex il-qorti li tkun ghamlet irreferenza tkun
tista’ tiddisponi mill-mertuy;
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28. Dan igibna ghall-punt iehor dwar kemm huwa importanti [-mod
ta’ kif ghandha ssir l-ordni ta’ referenza, jekk kemm-il darba il-qorti
riferenti taghzel [i taghmilha. Ma ninsewx [i billi lkwistjoni tkun
inqalghet quddiem qorti li mhix il-Prim’Awla tal-Qorti Civili jew il-Qorti
Kostituzzjonali, u billi [-procediment ma jkunx tressaq quddiem din il-
gorti direttament minn min jallega [-ksur tal-jedd fondamentali
partikolari, din il-qorti trid tqis fedelment ilkwistjoni fil-mod u t-termini
mghoddijin lilha mill-qorti i tkun ghamlet ir-referenza. Jekk il-
Prim’Awla tal-Qorti Civili jew il-Qorti Kostituzzjonali tongos li taghmel
dan jew titbieghed milli tqis dak lilha riferut, hija tkun gieghda tiddeciedi
extra petita (ara Il-Pulizija v. John Aquilina et maqtugha mill-
Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) fit-23 ta’ Lulju, 2008 u
The Police v. Nelson Arias deciza mill-Qorti Kostituzzjonali fit-28 ta
Settembru, 2012);

b

29. Xoghol il-qgorti li tircievi r-referenza huwa illi twiegeb ghall-
mistogsijiet maghmula lilha millgorti riferenti. Tassew mhuwiex moghti
lill-Prim’Awla tal-Qorti Civili jew lill-Qorti Kostituzzjonali I-jedd li
tiddeciedi hi [-mertu tal-kawza [i minnha tnisslet ir-referenza
kostituzzjonali jew li togghod taghti xi rimedju fl-eventwalita i ssib xi
vjolazzjonijiet taljeddijiet fundamentali tal-bniedem (ara Il-Pulizija v.
Vincent Etienne Vella deciza millQorti Kostituzzjonali fis-6 ta’ Ottubru,
2020 u The Police v. Austine Eze et deciza millQorti Kostituzzjonali fil-
25 ta’ Ottubru, 2013). Ghalkemm irid jinghad ukoll [i [-ahhar
gurisprudenza tghid ukoll li ma hemm xejn xi jzomm lill-qorti b setghat
kostituzzjonali li taghmel kull osservazzjoni ohra li jidhrilha rilevanti
ghal risposta shiha ghad-domanda maghmula anke billi tqajjem hi
kwistjonijiet ex officio (ara Il-Pulizija (Spettur Kevin Pulis) v. Robert
Agius deciza mill-Qorti Kostituzzjonali fid-29 ta’ Marzu, 2019 u The
Police (Inspector Keith Arnaud) v. Kristjian Zekic also kwown as
Adhamjon Niyazov deciza mill-Qorti Kostituzzjonali fil-31 ta’ Mejju,
2019);

30. 1lli I-mod ta’ kif ghandha ssir ordni ta’ referenza tinsab imfissra
fl-artikolu 5 tar-Regoli dwar il-Prattika u l-Procedura tal-Qrati u I-
Bon-Ordni (Legislazzjoni Sussidjarja 12.09). Dan [-artikolu jaghmilha
cara li l-ordni ta’ referenza ghandu jkun fiha b’mod konciz u car:

i. il-fatti u ¢-cirkostanzi li minnhom il-kwistjoni tinholog,

i it-termini ta’ dik il-kwistjoni; u
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ii. id-dispozizzjoni jew dispozZizzjonijiet tal-Kostituzzjoni ta’ Malta
jew talKonvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet tal-
Bniedem u talLibertajiet Fondamentali [i jkunu involuti (ara f’dan is-
sens Il-Pulizija v. Dr. Melvyn Mifsud deciza mill-Qorti Kostituzzjonali
fis-26 ta’ April, 2013 u The Police v. Nelson Arias deciza mill-Qorti
Kostituzzjonali fit-28 ta’ Settembru, 2012);

31. Huwa mehitieg u mistenni li [-qorti riferenti timxi mal-artikolu 5
tar-Regoli dwar il-Prattika u [-Procedura tal-Qrati u l-Bon-Ordni
(Legislazzjoni Sussidjarja 12.09) sabiex il-qorti b setghat kostituzzjonali
kwistjoni mganqgla u mibghuta lilha mill-gorti riferenti (ara Il-Pulizija v.
Anthony Seychell deciza mill-Prim’Awla tal-Qorti Civili (Sede
Kostituzzjonali fil-5 ta’ Mejju, 2005);

32. llli din il-gorti hasset il-bZzonn [i taghmel dawn il-
konsiderazzjonijiet kollha dwar dan issuggett ghaliex jidhrilha li [-ordni
ta’ referenza mibghuta lilha mill-Qorti tal-Magistrati (Malta) bhala
Qorti ta’ Gudikatura Kriminali setghet u kellha ssir hafna ahjar mill-mod
ta’ kif saret;

33. Ibda biex, huwa car li [-ordni ta’ referenza ma saritx skont kif
jitlob [-artikolu 5(1) tarRegoli dwar il-Prattika u l-Procedura tal-Qrati
u lI-Bon-Ordni. Bizzejjed jinghad li flordni ta’ referenza la jissemmew [-
artikoli tal-Kostituzzjoni ta’ Malta u/jew talKonvenzjoni Ewropea li
ghandhom jigu mistharrga minn din il-qorti u lanqas ma jissemmew il-
mistogsijiet li ghandhom jigu mwiegba minn din il-qorti. Dagskemm
hemm bzonn li f’rikors mahluf ir-rikorrent inizzel b’'mod car u li
Jinftiehmu t-talbiet li huwa jrid li qorti tiddeciedi, dagstant iehor hemm
bzonn i I-qorti riferenti tnizZzel b’mod car u li jinftiehem il-mistogsijiet
fuq l-artikoli tal-Kostituzzjoni ta’ Malta u/jew tal-Konvenzjoni Ewropea
li hija tixtieq twegiba dwarhom min-naha tal-Prim’Awla tal-Qorti Civili
jew talQorti Kostituzzjonali,

Detto ¢ioe’ u minhabba n-natura delikata u fundamentali mressqa u a
skans ta’ aktar hela ta’ zmien, il-Qorti bi ftehim mal partijiet ghaddiet

biex tqies din ir-referenza fuq dak formulat fuq in-nota ¢itata u tasal hi
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biex tifformula minn hemm il-mistogsija 1i giet maghmula lilha fir-

rigward.

7. In succint 1-akkuzi mressqa kontra Khlef Kasem huma relattati
ma l-artikolu 204C tal-Kap 9 tal-Ligijiet ta’ Malta. I11-Qorti m’ghandha
ebda informazzjoni ohra fir-rigward, in kwantu din ir-referenza saret

immdejatament wara li nqrat 1-akkuza.

8. Fin-nota ta’ sottomissjonijiet tieghu, 1-akkuzat Khlef isostni dan
in sostenn tar-refereneza mitluba:

-Li dahlet emenda fil-ligi minghajr ma nghata attenzjoni ghal dak li kien
qed jintlagat u li kien baqa’ fil-kodic¢i kriminali, dan dejjem fil-konfront
ta’ attivitajiet sesswali;

-Li nonostante li tnagsset 1-eta’ ghal dik ta’ sittax, saru pieni aktar horox;
-Ir-reat gdid ma fih ebda elementi kostituttivi tant li anke 1-Qorti tal-
Appell sabet diffikulta’ tiddefinih ukoll 1i 1-Qrati kellhom dilemma
morali biex japplikaw dan l-artikolu;

-In-nuqqas ta’ definizzjoni ta’ dik li hi “attivita’sesswali” tenut kont 1i 1-
gravita’ tal-piena tqarreb izjed lejn stupru;

-In-nuqqas ta’ differenza legali bejn ir-reat ta’ korruzzjoni ta’ monorreni
u dak ai terminu tal-artikolu 204C, fis-sens li l-attivita’ sesswali

kkontemplata fl-artikolu msemmi hija allura wahda hafifa li ma
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tikkorrompix 1-ghazla moghtija lil prosekutur b’liema reat jakkuza lill-
imputat. Dan allura jista’ jwassal ghal arbitrarjeta’ mhollija f’idejn il-
prosekuzzjoni;

-ukoll il-fatt 1i dan ir-reat huwa prosegwibbli ex uffi¢cio.

9. Ghalhekk in suc¢¢int Khlef isostni li 1-ksur hu xprunat minnhabba
nuqqas ta’ kjarezza fil-ligi, accessibilta’ tar-reat de quo, prevedibbilta’

tal-istess reat, u l-arbitrarjeta’ imholli f*idejn il-prosekutur. 2,

10. Fin-nota ta’ sottomissjonijiet jispjega li l-artikolu 7 tal-
Konvenzjoni jinponi kjarezza fid-definizzjoni tar-reati, anke li jkun
hemm distinsjoni ¢ara bejn reat u iehor. Jsahhah dan billi jsemmi varji
decizjonijiet tal-Qorti Ewropeja konc¢ernanti foreseeability of sentencing
standards koncernanti x-xelta mhollija f’idejn mill-prosekutur fejn si
¢entra tal-Qorti gudikanti, bhal per ezempju Malta vs Camilleri, Kafkaris

vs Cyprus, Porsenna vs Malta.

Isostni wkoll 1i l-ksur tal-artikolu 7 huwa xprunat mill-fatt 1i r-reat

ikkontemplat taht I-artikolu 204C nonostante li huwa aktar gravuz qua

12 Folio 21
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piena minn dak ta’ korruzzjoni ta’ minorreni jnehhi minn idejn il-genitur

1d-dritt tal-ghazla tal-kwerela.

Da parti taghhom I-intimati jsostnu li din ir-referenza jmissha gatt ma
giet milqugha u mibghuta mill-Qorti tal-Magistrati in kwantu messa
sabet li l-istess kienet wahda frivola u vessatorja u dan in vista tal-fatt li:
-1-Qrati Maltin ta’ kompetenza kriminali ma sabu ebda diffikulta’ meta
rinfaccati b’dan ir-reat qua akkuza, u ta’ dan l-intimati ¢cittaw diversi
sentenzi kemm tal-Qorti tal-Magistrati ukoll tal-Qorti tal-Appell;

-ukoll jirribattu in kwantu ghal arbitrarjeta’ ta’ dan ir-reat, li skonthom
dan ir-reat ghandu I-hsieb ta’ protezzjoni ulterjuri ghal minorreni u oltre
ma jikkaguna ebda diskriminazzjoni bejn reat u iehor u fl-ghazla

moghtija lill-prosekuzzjoni b’liema reat ghandha taddebita lill-imputat.

Isostnu li dan l-artikolu gie promulgat bl-ghan legittimu li jipprotegi 1-
minuri l1 sottomessi ghal-attivitajiet sesswali meta jkunu tal-eta’ ta’ taht

1s-sittax- il sena, irrelevanti mill-livell ta’ korruzzjoni nvolut.

Ikkunsidrat u dan wara li rat l-atti kollha tal-kawza nkluz in-noti ta’

sottomissjonijiet.

1. L-Artikolu 39(8) tal-Kostituzzjoni jaqra li;-
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“Hadd ma ghandu jitqies li jkun hati ta’ reat kriminali minhabba f’xi att
jew omissjoni li, fil-hin meta jkun sar, ma jkunx jikkostitwixxi reat bhal
dak, u ebda piena ma ghandha tigi mposta ghal xi reat kriminali [i thun
aktar severa fi grad jew xorta mill-oghla piena li setghet tigi mposta ghal
dak ir-reat fiz-Zmien meta jkun gie maghmul.”

“L-artikolu korrispettiv tieghu fil-Konvenzjoni, 1-artikolu 7 (1) jipprovdi
li -

“(1) Hadd ma ghandu jitqgies li jkun hati ta’ reat kriminali minhabba
fxi att jew ommissjoni [i ma kinux jikkostitwixxu reat kriminali skont
ligi nazzjonali jew internazzjonali fil-hin meta jkun sar. Langas ma
ghandha tinghata piena akbar minn dik li kienet applikabbli fiz-zmien
meta r-reat kriminali jkun sar.”

Dwar l-artikoli nvokati fil-kaz Concetta Decelis et vs II-Ministru tal-
Gustizzja u l-Intern et deéiz fid-9 ta’ Dicembru 2010% il-Qorti elenkat
il-prin¢ipji applikabbli ghall-artikolu 7 appena citat, liema principji
naturalment japplikaw ukoll ghall-artikolu 39 (8) tal-Kostituzzjoni

nostrali -

“Illi [-artikolu 7 tal-Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem
Jipprovdi li:-

““No one shall be guilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence under national
or international law at the time when it was committed.”

“llli ghalhekk jirrizulta li r-rikorrenti ged jinvokaw t-tnejn miz-zewg
principji separati [i insibu protetti f’dan [-artikolu [i jistghu jigu
kkunsidrati bhala il-bazi tal-principju dwar tar-Rule of Law u dawn
Jjikkonsistu fissegwenti:- “1. A criminal conviction can only be based on
a norm which existed at the time of the incriminating act or omission
(nullum crimen sine lege) and 2. On account of the infringement of that

13 Rik 3/09
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norm no heavier penalty may be imposed than the one that was
applicable at the time the offence was committed (nulla poena sine
lege)”. (Theory and Practice of the European Convention on Human
Rights — van Dijk, van Hoof, van Rijn, Zwaak — pagni 651/2).

“Illi fis-sentenza “Kafkaris vs Cyprus” (ECtHR — 12 ta’ Frar 2008 intqal
hekk:-

“1. The guarantee enshrined in Article 7, which is an essential element
of the rule of law, occupies a prominent place in the Convention system
of protection, as is underlined by the fact that no derogation from it is
possible under Article 15 of the Convention in time of war or other public
emergency. It should be construed and applied, as follows from its object
and purpose, in such a way as to provide effective safeguards against
arbitrary prosecution, conviction and punishment (see S.W. v. the United
Kingdom and C.R. v. the United Kingdom, 22 Novembru 1995, Series A
no. 355-C, pp.41-42 para. 35, and pp.68 and 69 para. 33, respectively”.

“2. Accordingly, it embodies in general terms, the principle that only the
law can define a crime and prescribe a penalty (nullum crimen sine lege,
nulla poena sine lege) (see Kokkinakis v. Greece, judgment of the 25
May 1993, Series A no. 260-A, p. 22, para. 52. While it prohibits in
particular extending the scope of existing offences to acts which
previously were not criminal offences, it also lays down the principle that
the criminal law must not be extensively construed to an accuseds
detriment, for instance by anology (Coeme and Others v. Belgium, nos.
32492/96, 32547/96, 32548/96, 33209/96 and 33210/96, para. 145,
ECHR 2000-VII; and Achour, cited above, para. 41"

“Illi fil-kawza “Il-Pulizija vs Lorraine Falzon”, il-Prim Awla tal-Qorti
Civili (PA. (GV) Riferenza Kostituzzjonali 12/2007 - 28 ta' Marzu, 2008)
qalet li dan I-artikolu jipprovdi [i.-

“*“(i) huwa projbit li persuna tigi akkuzata b 'reat meta fil-mument meta
hija kkommettiet [-att, dak [-att ma kienx jammonta ghal reat , i.e.
retroactive application of a criminal offence”;

““(ii) persuna tista’ titressaq biss ghal reat illi kien jammonta ghal tali
meta gie kommess l-att”;
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(iii) isegwi illi sabiex tkun taf jekk [-azzjoni hijiex wahda kriminali jew
le, jehtieg i I-ligi li tikkostitwixxi dak ir-reat tkun accessibbli u cara, i.e.
“legal certainty”.”

“Illi inoltre, fil-kaz “Kokkinakis v. Greece” ((ECtHR) - 22 ta’ Novembru
1995) I-Qorti Ewropeja qalet li [-artikolu 7 joffri, dak li hija sejhet bhala
“essential safeguards against arbitrary prosecution, conviction and
punishment” u spjegat illi.-

““Article 7 embodies the general principle that offences must be based
in law, and that an individual must be able to know from the wording of
the relevant provisions, and if need be, with the assistance of the court's
interpretation of it, what acts and omissions will make him criminally
liable. (para. 52)”

““It generally entails that the law must be adequately accessible — an

individual must have an indication of the legal rules applicable in a given

case — and he must be able to foresee the consequences of his actions, in

particular, to be able to avoid incurring the sanction of the criminal law.

(G v France para 25 where notwithstanding changes in legislation

leading to reclassification of the sexual offences of which the applicant
was accused, these fell within the scope of the Criminal Code provisions,

which were accessible and foreseeable). In terms of the standard of
foreseeability, absolute certainty cannot be required, and indeed may be
undesirable, entailing the risk of excessive rigidity, since the law has to
be able to keep pace with changing circumstances. A standard of
‘reasonable foreseeability’is sufficient. (Sunday Times para

49)”.”

“Illi kif qalet il-Qorti Ewropeja fil kaz “S.W. u C.R. v United Kingdom
(ECtHR - 22 Novembru 1995) “judicial interpretation of criminal law
provisions was a widespread and even necessary feature. Article 7 cannot
be read as prohibiting the gradual clarification of the rules of criminal
liability through judicial interpretation from case to case, but the
resultant development must be within the bounds of reasonable
foreseeability and not alter the ‘essence’of the offence. (Kokkinakis para
52u G v France para 26)”".

“Illi l-awturi fuq citati van Dijk, van Hoof, van Rijn, Zwaak fil-ktieb
taghhom Theory and Practice of the European Convention on Human
Rights josservaw ukoll [i:-
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in addition to the principles of “nullum crimen and nulla poena’ the
Court has distinguished a third principle: the authority applying criminal
law shall interpret it not extensively, for instance by analogy, to the
accused s detriment...according to the Court, an offence must be clearly
defined in law. New more severe legislation cannot be applied to an
ongoing situation that arose before it came into force. It is submitted,
however, that this third principle is not a separate one but is embodied in
the rationale of the nullum crimen and nulla poena sine lege principles”.

(pagna 652).”

“Illi inoltre, dwar dan il-punt tal-intrerpretazzjoni u sorsi tal ligi [-awturi
Harris, O’Boyle & Warbrick fil-ktieb taghhom Law of the European
Convention on Human Rights, it-tieni edizzjoni, jghidu hekk dwar
lartikolu 7 tal-Konvenzjoni Ewropeja:-

““Given that Article 7 requires that national courts act on the basis of
their national law and that they interpret and apply that law in
accordance with Article 7, the Strasbourg Court may find itself reviewing
the interpretation and application of national law by national courts. In
accordance with the Court’s general approach whereby it does not
question the interpretation and application of national law by national
courts, this supervisory function is undertaken with caution, with the
Court only exceptionally finding the interpretation and application of
national law by the national courts to be in breach of Article 7. Article 7
(1) refers to criminal offences that have a basis in ‘law’. The term ‘law’
has the same autonomous meaning as it has elsewhere in the Convention,
so that it includes, in terms of sources of law, judge-made law as well as
legislation, whether primary or delegated. It does not include ‘state
practice’ that is inconsistent with a state’ written of judgemade law and
its international human rights obligations. This was ruled in Streletz,
Kessler and Krenz v Germany. There the three applicants had been
convicted by a German court of offences of incitement to commit
intentional homicide and sentenced to five to seven years’ imprisonment
under the criminal law of the German Democratic Republic (GDR), or
East Germany that applied in the GDR when they committed their
offences and which the courts of the new Germany continued to apply).
The cases concerned the deaths of a large number of individuals who had
been killed by GDR order guards by shooting or by mines as they tried
to cross the border to West Germany at the time of the Berlin war. The
applicants occupied senior positions in the GDR government and party
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apparatus that was responsible for orders to border guards to arrest or,
if necessary, ‘annihilate’ border violators and to protect the border ‘at
all costs’. Whereas the applicants were tried under the GDR criminal law
that existed when the deaths occurred, they argued that GDR ‘state
practice’ — by way of the orders to border guards referred to above for
which they shared responsibility — had superseded that law and justified
their acts. The Court held that this ‘state practice’was not ‘law’ for the
purposes of Article 7 as it was contrary to both the fundamental right
provisions of the GDR constitution and other GDR laws and the GDR's
international human rights obligations. Accordingly, it did not replace
the GDR criminal law existing at the time, which met the requirements of
Article 7 (1). The Court’s judgement confirms that delegated legislation
or administrative acts that are ultra vires in national law do not count as
‘law’ for the purposes of Article 7, whether to take away an otherwise
valid legal basis for prosecution or to provide a basis for prosecution that
otherwise does not exist. The case may also provide a basis for ruling
that Article 7 is not complied with on the ground that a national ‘law’
which is valid within the national legal system is nonetheless contrary to
the international human rights obligations of the state. In the companion
case of K-HW v Germany, no breach of Article 7 was also found where
a young GDR border guard who shot and killed a border violator was
convicted by a German court of international homicide. In this case,
while acknowledging the great difficulties the border guard would have
faced if he had not followed orders, the Court stated that the GDR
constitutional and criminal law under which he was later prosecuted
were accessible to him and that ‘even a private soldier could not show
total, blind obedience to orders which flagrantly infringed not only the
GDR's own legal principles but also internationally recognised human
rights, in particular the right to life, which is the supreme value in the
hierarchy of human rights’. In support of this approach, it may be argued
that the soldier s difficulties should be taken into account in sentencing

rather than in determining guilt.”” Ara wkoll is-sentenza “Peter Borg vs
Avukat Generali” (PA. (AL) — 4 ta’ Novembru 2010).”

“Illi fl-istess sentenza inghad illi.-

““Article 7 also extends to the situation in which the scope of existing
law is extended to acts or omissions that were previously not criminal,
and lays down the principle that the ‘criminal law must not be extensively
construed to the accused s detriment’. The application of the existing law
may be extended to new conduct by the courts by way of interpretation
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where its meaning has previously been unclear or is given a changed
meaning by the courts in the applicant’s case. It will only be in
exceptional cases that the Strasbourg Court will find a violation on either
of these bases. As stated by the Court in CR v UK, ‘there will always be
a need for elucidation of doubtful points and for adaptation to changed
circumstances. Indeed ... progressive development of the criminal law
through judicial-lawmaking is a well entrenched and necessary part of
legal tradition’in Convention states, so that Article 7 ‘cannot be read as
outlawing the gradual clarification of the rules of criminal liability
through judicial interpretations from case to case, provided that the
resultant development is consistent with the essence of the offence and
could reasonably be foreseen’. As to clarity of meaning, the Court has in
several cases not found a breach of Article 7 despite some very generally
worded or obscurely drafted laws. This has been either because the
national courts have already given it more precise meaning in their case
law, or because they have given it a meaning when the point is ruled upon
for the first time in the applicant’s case that is both foreseeable and
consistent with the essence of the offence.”

““B’zieda ma dan inghad “However, the clarity of the law can be
evaluated if the party has appropriate advice. This was stated by the
ECHR in its judgment in the case "Cantoni vs France" whereby the
Court held that: “A law may still satisfy the requirement of foreseeability
even if the person concerned has to take appropriate legal advice to
assess, to a degree that is reasonable in the circumstances, the
consequences which a given action may entail” (see also, among other
authorities, the Tolstoy Miloslavsky v. the United Kingdom judgment of
13 July 1995, Series Ano. 316-B, p. 71, para. 37) as ignorance of the law

I »

is no defence”.

12. Kif gia surriferut I-ilmenti li ressaq l-imputat ghal din ir-referenza
11 1-Qorti tal-Magistrati ghamlet taghha, tant i qaghdet fuq in-nota tal-
istess, huma sintetikament illi r-reat in ezami u ¢ioe’ l-artikolu 204C tal-
Kap 9 tal-Ligijiet ta’ Malta gie hekk introdott bla kaz ghar-reati 1-ohra

gia ezistenti konnessi ma’ attivitajiet sesswali, tant li nonostante tnaqqis
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fl-eta’ il-piena hija aktar gravuza, ukoll li dan ir-reat il-gdid tant huwa
vag li sahansitra 1-Qrati taghna kienu qed isibu diffikulta’ biex
jinterpretaw l-istess in kwantu ma kellu ebda elementi kostituttivi cari,
allura 1-effett tieghu ma kienx ¢ar u prevedibbli u wisq anqas kien wiehed
accessibbli. Ukoll l-arbitrarjeta’ mhollija f’idejn il-prosekuzzjoni biex
jaghzel hu liema reat jaddebita. Jilmenta ukoll minn dan il-ksur in vista
tal-fatt 11 dan ir-reat huwa prosegwibbli ex uffi¢jio, ukoll 11 ma kienx

jippermetti b’mod car l-applikazzjoni tal-artikolu 17 tal-Kap 9.

13. Huwa regola bazika fil-kamp tal-ligi kriminali, u dan isib il-bazi
tieghu fil-prin¢ipju tas-saltna tad-Dritt, dak marbut mal-massima nu/lum
crimen sive lega, nullum poena sine legge. Isegwi ghalhekk li biex jidhol
in operat il-protezzjoni tal-artikolu 7 invokat, jinhtieg li persuna mhux
biss tkun rinfaccata b’reat imma tinstab hatja tal-istess u mieghu jkun

hemm marbut kastig.

14. Fil-kaz in ezami l-massimu ta’ dan il-kastig hija piena karcerarja.

15. Car li marbut ma’ din il-massima, jinhtieg ukoll li r-reat jkun
wiehed, kif fil-kaz nostrali, 1i jsib l-gheruq tieghu fil-legislazzjoni

apposita, u li jkollu l-elementi tieghu cari, spjegati u prevedibbli tant li
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kull bniedem jkun jista’ jithem il-konsegewenza ta’ azzjonitu, ukoll 1i
darba addebitat bih bhala akkuza, 1-import u l-konsegwenza tal-piena,
dan ovvjament b’ghajnuna ta’ professjonist fil-kamp legali. Il-pubblicita’
tal-istess reat hekk legislat hija ukoll fattur biex jeghleb in-nuqqgas ta’
konoxxenza tal-effett ta’ azzjoni kriminuza, ghalkemm kulhadd huwa
presunt 1i jaf il-ligijiet Ii jkunu minn Zmien ghal Zmien ged jigu
promulgati u jirregolaw l-andament ¢iviku ta’ kuljum ta’ inter azzjoni
mat-terz. Dan Il-element ta’ pubblic¢ita’ jassigura li dan ir-reat hekk

introdott jissodisfa l-element ta’ ac¢essibilta’.

16. Ghall-iskop tal-analizi odjerna 1-Qorti ssib interessanti d-
decizjoni li tat il-Grand Chamber fl-ismijiet Case of S.W vs The U.K.4,
decizjoni li turi l-izvilupp legislattiv ukoll kazistiku, dettat mill-milja taz-
zmien u l-bzonnijiet xprunati minn dak li suppost hu avvanz fis-socjeta’
taghna, ukoll relatati ma’ atti sesswali, fil-kaz tar-Renju Unit, 1i jwassal

kontra I-ilment imressaq.

“B. Application of the foregoing principles

37. The applicant maintained that the general common law principle that
a husband could not be found guilty of rape upon his wife, albeit subject
to certain limitations, was still effective on 18 September 1990, when he
committed the acts which gave rise to the rape charge (see paragraph 8
above). A succession of court decisions before and also after that date,

1422/11/95 application 20166/92
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for instance on 20 November 1990 in R. v. J. (see paragraph 23 above),
had affirmed the general principle of immunity. It was clearly beyond
doubt that as at 18 September 1990 no change in the law had been
effected, although one was being mooted.

When the House of Commons debated the Bill for the Sexual Offences
(Amendment) Act 1976 (see paragraph 20 above), different views on the
marital immunity were expressed. On the advice of the Minister of State
to await a report of the Criminal Law Revision Committee, an
amendment that would have abolished the immunity was withdrawn and
never voted upon. In its report, which was not presented until 1984, the
Criminal Law Revision Committee recommended that the immunity
should be maintained and that a new exception should be created.

In 1988, when considering certain amendments to the 1976 Act,
Parliament had the opportunity to take out the word "unlawful” in section
1 (1) (a) (see paragraph 20 above) or to introduce a new provision on
marital intercourse, but took no action in this respect.

On 17 September 1990 the Law Commission provisionally recommended
that the immunity rule be abolished (see paragraphs 26-27 above).
However, the debate was pre-empted by the Court of Appeal’s and the
House of Lords’ rulings in the case of R. v. R. (see paragraphs 11 and 12
above). In the applicant’s submission, these rulings altered the law
retrospectively, which would not have been the case had the Law
Commission’s proposal been implemented by Parliament. Consequently,
he concluded, when Parliament in 1994 removed the word "unlawful”
from section 1 of the 1976 Act (see paragraph 21 above), it did not merely
restate the law as it had been in 1976.

38. The applicant further argued that in examining his complaint under
Article 7 para. 1 (art. 7-1) of the Convention, the Court should not
consider his conduct in relation to any of the exceptions to the immunity
rule. Such exceptions were never contemplated in the national
proceedings, Mr Justice Rose having taken his decision in reliance on
the Court of Appeal’s ruling of 14 March 1991 in R. v. R. to the effect
that the immunity no longer existed. Mr Justice Owen’s decision of 30
July 1990 in R. v. R., adding implied agreement to terminate consent to
intercourse to the list of exceptions, had not been reported by 18
September 1990 and was not a binding authority. In any event, the facts
in the present case suggest that no such agreement existed.
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39. Should a foreseeability test akin to that under Article 10 para. 2
(art. 10-2) apply in the instant case, the applicant was of the opinion that
it had not been satisfied. Although the Court of Appeal and the House of
Lords did not create a new offence or change the basic ingredients of the
offence of rape, they were extending an existing offence to include
conduct which until then was excluded by the common law. They could
not be said to have adapted the law to a new kind of conduct but rather
to a change of social attitudes. To extend the criminal law, solely on such
a basis, to conduct which was previously lawful was precisely what
Article 7 (art. 7) of the Convention was designed to prevent. Moreover,
the applicant stressed, it was impossible to specify with precision when
the change in question had occurred. In September 1990, change by
judicial interpretation was not foreseen by the Law Commission, which
considered that a parliamentary enactment would be necessary.

40. The Government and the Commission were of the view that by
September 1990 there was significant doubt as to the validity of the
alleged marital immunity for rape. This was an area where the law had
been subject to progressive development and there were strong
indications that still wider interpretation by the courts of the inroads on
the immunity was probable. In particular, given the recognition of
women’s equality of status with men in marriage and outside it and of
their autonomy over their own bodies, the adaptation of the ingredients
of the offence of rape was reasonably foreseeable, with appropriate legal
advice, to the applicant. He was not convicted of conduct which did not
constitute a criminal offence at the time when it was committed.

41. The Court notes that the applicant’s conviction for rape was based
on the statutory offence of rape in section 1 of the 1956 Act, as further
defined in section 1 (1) of the 1976 Act (see paragraphs 19 and 20 above).
The applicant does not dispute that the conduct for which he was
convicted would have constituted rape within the meaning of the
statutory definition of rape as applicable at the time, had the victim not
been his wife. His complaint under Article 7 (art. 7) of the Convention
relates solely to the fact that in deciding on 18 April 1991 that the
applicant had a case to answer on the rape charge, Mr Justice Rose
followed the Court of Appeal’s ruling of 14 March 1991 in the case of R.
v. R. which declared that the immunity no longer existed.

42. It is to be observed that a crucial issue in the judgment of the Court
of Appeal in R. v. R. (summarised at paragraph 11 above) related to the
definition of rape in section 1 (1) (a) of the 1976 Act: "unlawful sexual
intercourse with a woman who at the time of the intercourse does not
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consent to it". The question was whether “removal” of the marital
immunity would conflict with the statutory definition of rape, in
particular whether it would be prevented by the word "unlawful”. The
Court of Appeal carefully examined various strands of interpretation of
the provision in the case-law, including the argument that the term
"unlawful" excluded intercourse within marriage from the definition of
rape. In this connection, the Court recalls that it is in the first place for
the national authorities, notably the courts, to interpret and apply
national law (see, for instance, the Kemmache v. France (no. 3) judgment
of 24 November 1994, Series A no. 296-C, pp. 86-87, para. 37). It sees
no reason to disagree with the Court of Appeal’s conclusion, which was
subsequently upheld by the House of Lords (see paragraph 12 above),
that the word "unlawful™ in the definition of rape was merely surplusage
and did not inhibit them from "removing a common law fiction which had
become anachronistic and offensive” and from declaring that "a rapist
remains a rapist subject to the criminal law, irrespective of his
relationship with his victim" (see paragraph 11 above).

43. The decisions of the Court of Appeal and then the House of Lords did
no more than continue a perceptible line of case-law development
dismantling the immunity of a husband from prosecution for rape upon
his wife (for a description of this development, see paragraphs 11 and
23-27 above). There was no doubt under the law as it stood on 18
September 1990 that a husband who forcibly had sexual intercourse with
his wife could, in various circumstances, be found guilty of rape.
Moreover, there was an evident evolution, which was consistent with the
very essence of the offence, of the criminal law through judicial
interpretation towards treating such conduct generally as within the
scope of the offence of rape. This evolution had reached a stage where
judicial recognition of the absence of immunity had become a reasonably
foreseeable development of the law (see paragraph 36 above).

44. The essentially debasing character of rape is so manifest that the
result of the decisions of the Court of Appeal and the House of Lords -
that the applicant could be convicted of attempted rape, irrespective of
his relationship with the victim - cannot be said to be at variance with
the object and purpose of Article 7 (art. 7) of the Convention, namely to
ensure that no one should be subjected to arbitrary prosecution,
conviction or punishment (see paragraph 34 above). What is more, the
abandonment of the unacceptable idea of a husband being immune
against prosecution for rape of his wife was in conformity not only with
a civilised concept of marriage but also, and above all, with the
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fundamental objectives of the Convention, the very essence of which is
respect for human dignity and human freedom.

45. Consequently, by following the Court of Appeal’s ruling in R. v. R. in
the applicant’s case, Mr Justice Rose did not render a decision
permitting a finding of guilt incompatible with Article 7 (art. 7) of the
Convention.

46. Having reached this conclusion, the Court does not find it necessary
to enquire into whether the facts in the applicant’s case were covered by

the exceptions to the immunity rule already made by the English courts
before 18 September 1990.

47. In short, the Court, like the Government and the Commission, finds
that the Crown Court’s decision that the applicant could not invoke
Immunity to escape conviction and sentence for rape upon his wife did

not give rise to a violation of his rights under Article 7 para. 1 (art. 7-1)
of the Convention. ”

Din id-de¢izjoni gia taghti stampa cara ta’ kif reat jew ahjar azzjoni
kriminuza jkollha effetti ta’ reita, kif reat jitqies li hu acc¢essibbli u

prevedibbli fil-konsegwenzi tieghu.

17. Huwa cert 11 hawn l-imputat mhux milqut b’retroattivita’ tar-reat.

18. [lI-mistogsija li suppost saret lill-Qorti hija fis-sens jekk dan ir-
reat hux wiehed accessibbli, prevedibbli, ¢ar fl-interpretazzjoni tieghu,
ukoll jippermettix arbitrarjeta f’idejn il-prosekuzzjoni ghad-detriment
tal-imputat b’mod 1i jikkozza kontra l-precetti tal-artikolu 39(8) tal-

Kostituzjoni u 7 tal-Konvenzzjoni Ewropeja.
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19. Jekk wiehed ihares lejn id-dibattiti parlamentari 1i gew riprodotti
fiz-zewg noti tal-partijiet, huwa ¢ar li nonostante dak l-ilment imressaq u
i fuqu tistrieh din ir-referenza, l-ispirtu ta’ din il-ligi kien tali li 1-
legislatur ried li minuri jkunu akkost ta’ kollox protetti minn azzjonijiet
u attivitajiet sesswali ikkontemplati fl-artikolu 204C anke jekk
nonostante l-eta’ tenera taghhom, sa sittax-il sena, jkunu gia konoxxenti
ta’ certu gherf (jekk hekk jista’ jissejjah) fil-kamp ta’ sesswalita’. In
poche parole u fil-lingwa legali jkunu gia korrotti. 1zzid ukoll il-Qorti i
din hija dic¢itura 1i tuza b’certu kawtela in kwantu llum tajjeb jew hazin
minuri huma sfortunatament esposti ghal sferi tal-hajja 11 ftit snin ilu
kienu ghadhom mistura jekk mhux ukoll ta’ skandlu fit-trobbija normali.
Imma gia minn dawn id-dabattiti, anke mill-intervent tal-istess Avukat
Generali fil-parlament, huwa ovvja li l-legislatur ried li jingala’ mill-

element ta’ korruzzjoni previst fl-artikolu 203 tal-Kap 9.

20. Ghalhekk in linja mal-hsieb rifless fis-sentenza appena c¢itata 1-
Qorti thoss li kien jinkombi fuq il-legislatur 1i jassigura, li I-minuri, hu
x’inhu I-grad ta’ zvilupp sesswali taghhom, jigu xorta protetti in vista tal-
eta’ tenera taghhom meta suggetti ghal fatturi riflessi fl-artikolu 204C
minghajr ma jkun mehtieg l-element tal-korruzzjoni. Il-fatt biss li

kazisttka Maltija setghet mxiet ’l hinn minn dan I-element ta’
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korruzzjoni®®, la jaghmel dan ir-reat vag u wisq angas inutli ghax fih
jipprospetta elementi ohra mhux kontemplati fl-artikoli ohra li jmessu r-
reati sesswali. Bla ma 1-Qorti tidhol fid-dettall ta’ dak 1i hu I-elementi
kostituttivi tar-reat addebita huwa cert 1i kemm I-eta’ tenera ukoll attivita’

sesswali huma elementi bazici tal-istess reat.

21. Ghalhekk 1l-Qorti ma tistax tithem kif u ghaliex saret lilha din 1ir-
referenza meta huwa ¢ar illi 1-Qrati nostrali ma sabu ebda diffikulta’ biex
jinterpretaw l-istess reat u jadoperawh fil-konfront ta’ imputazzjonijiet
relattivi. Tqies 11 d-distinzjoni bejn ir-reati konnessi ma’ attivitajiet
sesswali hija netta u distinta u li I-legislatur kien ¢ar ghala hass il-htiega
i jigi introdott dan ir-reat. Il-fatt wahdu li dan jkun suggett ghal
interpretazzjoni gurisprudenzjali la taghmlu ekwivoku u tant anqgas

imprevedibbli.

22. Inghad dan fir-rigward tad-dec¢izjoni fl-ismijiet Jorgic vs
Germany fejn il-Qorti Ewropeja ma sabet ebda vjolazzjoni tal-artikolu

7 tal-Konvenzjoni in kwantu ghal interpretazzjoni tar-reat ta’ genocidju:-

“101. In any system of law, including criminal law, however clearly
drafted a legal provision may be, there is an inevitable element of judicial
interpretation. There will always be a need for elucidation of doubtful

15 Kif tinsisti d-difiza
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points and for adaptation to changing circumstances. Indeed, in the
Convention States, the progressive development of the criminal law
through judicial law-making is a well entrenched and necessary part of
legal tradition. Article 7 of the Convention cannot be read as outlawing
the gradual clarification of the rules of criminal liability through judicial
interpretation from case to case, provided that the resultant development
Is consistent with the essence of the offence and could reasonably be
foreseen (see, inter alia, S.W. v. the United Kingdom, cited above, §
36;C.R. v. the United Kingdom, cited above, § 34; Streletz, Kessler and
Krenz, cited above, § 50; and K.-H.W. v. Germany [GC], no. 37201/97,
8§ 45, ECHR 2001-I1).

102. As regards the interpretation and application of domestic law, the
Court reiterates that it is primarily for the national authorities, notably
the courts, to interpret and apply domestic law (see, mutatis mutandis,
Kopp v. Switzerland, 25 March 1998, 8 59, Reports of Judgments and
Decisions 1998-11, and Streletz, Kessler and Krenz, cited above, 8§ 49).
While the Court’s duty, in accordance with Article 19 of the Convention,
IS to ensure the observance of the engagements undertaken by the
Contracting Parties to the Convention, it is not its function to deal with
errors of fact or law allegedly committed by a national court unless and
in so far as they may have infringed rights and freedoms protected by the
Convention (see, mutatis mutandis, Schenk v. Switzerland, 12 July 1988,
8 45, Series A no. 140, and Streletz, Kessler and Krenz, cited above, 8§
49).”

23. Ir-referenza hija wkoll fis-sens 1i r-reat ma jiddefinixxix b’mod
¢ar xX’inhi attivita’ sesswali, dan dejjem marbut mal-elementi kostituttivi
tal-istess reat. Marbut sfiq ma’ dak li ghadu kif jinghad dwar zviluppi

gurisprudenzjali nsibu fin-noti 1i jservu ta’ gwida ghal interpretazzjoni
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tal-artikoli tal-Konvenzzjoni Ewropeja Ghad-Drittijiet Fundamenti tal-

Bniedem?® li:-

“28. Owing to their general nature of statutes, their wording cannot be
absolutely precise. The need to avoid excessive rigidity and to keep pace
with changing circumstances means that many laws are inevitably
couched in terms which, to a greater or lesser extent, are vague, and the
interpretation and application of such enactments depend on practice
(Kokkinakis v. Greece, § 40, as regards the definition of the offence of
“proselytism”; Cantoni v. France, § 31, as regards the legal definition of
“medicinal product”). When the legislative technique of categorisation
is used, there will often be grey areas at the fringes of the definition. This
penumbra of doubt in relation to borderline facts does not in itself make
a provision incompatible with Article 7, provided that it proves to be
sufficiently clear in the large majority of cases (ibid., § 32). On the other
hand, the use of overly vague concepts and criteria in interpreting a
legislative provision can render the provision itself incompatible with the
requirements of clarity and foreseeability as to its effects (Liivik v.
Estonia, §§ 96-104). The fact that the legislator subsequently reworded
the law in a more detailed manner (e.g. as a result of the transposition of
an EU Directive) does not necessarily mean that the behaviour had not
been punishable until then (Georgouleas and Nestoras v. Greece, § 66).”

Pero’ jerga’ jinghad li 1-Qrati nostrali mis-sentenzi riferuti fin-nota ta’

sottomissjonijiet tal-intimati, urew mod iehor. Fil-fatt il-Qorti taghmel

16 Guide on Article 7 of the European Convention on Human Rights: No punishment without
law: the principle that only the law can define a crime and prescribe a penalty dated
31/08/2021
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referenza ghas-segwenti sentenzi li kollha kellhom jikkunsidraw 1-
addebitu tal-akkuza ikkontemplata taht I-artikolu 204C tal-Kap. 9; Qorti
Kriminali per Imhallef Scerri Herrera, Att ta’ Akkuza 13/2018
Repubblika ta’ Malta vs Omissis, il-Pulizija vs Raisa Mangion
moghtija mill-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura Kriminali,
kump 1081/2013 datata 23 ta’ lulju 2013, ukoll mill-istess Qorti per
Magistrat Joseph Mifsud Pulizija vs Omissis, kumpilazzjoni 54/2015
dec¢iza 31 ta’ Mejju, 2017; Per Magistrat J.Padovani Grima il-Pulizija
(Spt Elton Taliana) vs Neil Muscat deciza 28/04/2010 kump. 144/2010,

(fost ohrajn).

“79. It follows that offences and the relevant penalties must be clearly
defined by law. This requirement is satisfied where the individual can
know from the wording of the relevant provision, if need be with the
assistance of the courts’ interpretation of it and after taking appropriate
legal advice, what acts and omissions will make him criminally liable
and what penalty he faces on that account (see Cantoni v. France, 15
November 1996, § 29, Reports of Judgments and Decisions 1996-V, and
Kafkaris, cited above, § 140).

80. The Court must therefore verify that at the time when an accused
person performed the act which led to his being prosecuted and convicted
there was in force a legal provision which made that act punishable, and
that the punishment imposed did not exceed the limits fixed by that
provision (see Coéme and Others, cited above, § 145, and Achour v.
France [GC], no. 67335/01, § 43, ECHR 2006-1V).” Dan inghad fid-
decizjoni tal-Grand Chamber fl-ismijiet Case of Rio Padre vs Spain'’.

17.G.C. 21/10/2013 appl 42750/2013
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24. Minn lat lokali nsibu wkoll li I-Qrati nostrali f"wahda mis-
sentenzi appena msemmija dik ta’ Raisa Mangion li I-Qrati taghna ma
sabu ebda diffikulta’ biex jinterpretaw l-element ta’ attivita’ sesswali

misjub fl-artikolu 204C u dan billi inghad li:

“Il-ligi ma taghtix definizzjoni ta’ x jikkostitwixxi attivitajiet sesswali
pero’ huwa maghruf li dawn [-atti jrid ikollhom bhala minimu certu
element ta’ sess sabiex [-atti jissejhu attivitajiet sesswali u ghalhekk
m’hemmx dubju li ghandu jkun hemm l-uzu ta’ l-organi sesswali tal-
persuni nvoluti fir-relazzjoni. Ghalhekk mhux kwalsiasi att bejn zewg
minn nies f relazzjoni tista tissejjah attivita sesswali bhal per ezempju
tghanniqa jew koppja lambranzetta, jew addirittura ‘flirting’ ma jistax
Jjissejjah attivita sesswali. Huwa ghalhekk kompitu ta’din il-Qorti sabiex
tinvestiga ulterjorment dak li rnexxielha tipprova [-Prosekuzzjoni dwar
dak li sehh bejn [-imputata u -omissis- sabiex jigi stabbilit jekk il-
hbiberija/relazzjoni ta’ bejniethom kienitx wahda li taga’ taht il-kappa
fejn kien hemm attivitajiet sesswali bejniethom.”

[1-Qorti ghalhekk ma taghrafx la d-diffikulta’ tal-Qorti riferenti u wisq
anqas d-diffikulta’ tad-difiza fir-rigward. Xejn minn dan l-ezami ma
jwassal biex jsostni t-tezi li dan ir-reat huwa wiehed vag kif jilmenta -

imputat u qed 1ssaqsi 1-Qorti riferenti.

25. Terga u tghid jekk issir referenza ghal dawk id-delitti
kkontemplati fil-Kap. 9 taht is-sub titolu Il “Fuq Delitti Sesswali”’ huwa

car l-izvilupp legisalttiv 1i sar fir-rigward biex jigu minn Zmien ghal
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zmien kombattuti reati li jmorru kontra 1-minorenni, ukoll 11 I-legislatur
kien ¢ar fl-intenzjoni tieghu li jaghmel I-almu tieghu li jimpunixxi kull
grad ta’ abbuz fuq il-minorrenni, stupru, korruzzjoni, pornografija,
prostituzzjoni et¢. I1-fatt wahdu li reat jista’ jirrispekkja iehor bl-elementi
simili imma mhux identi¢i, ma jfissirx li dan jinkozza kontra I-artikolu 7
tal-Konvenzjoni. Fil-fatt xejn fil-ligi penali nostrali ma jmur kontra dritt

fundamentli meta reat ikun kompriz u nvolut f’reat iehor addebitat.

26. Punt iehor li jmur ukoll kontra l-allegazzjoni ta’ kuntrarjeta’
kontra d-dettami kostituzzjonali u dawk konvenzjonali huwa I-fatt 1i r-
referenza tqies ukoll l-applikazzjoni tal-artikolu 204C bhala wiehed vag,
apparti ghal applikazzjoni tieghu kif gia dikuss mill-punto di vista tal-
elementi kostituttivi tieghu, imma anke sa fejn si tratta 1-piena marbuta
mieghu. Il-fatt wahdu li piena tkun aktar onoruza minn reati ohra, f’dan
il-kaz ta’ korruzzjoni ta’ minorreni, ma tinkozzax mad-dettami tal-artikoli
msemmija. Anzi jerga jigi ritenut li I-legislatur ried li anke mankanti 1-
element ta’ korruzzjoni, sodisfatti elementi ohra, jissussisti dan ir-reat.
Oltre hekk, darba li huma cari u prevedibbli 1-elementi kollha li jwasslu
ghal dan ir-reat, il-piena attribwita lilu hija dagstant ¢ara u prevedibbli

ghal min addebitat b’din ir-reita’ ta’ azzjonitu.
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Issir referenza ghal artikolu 17 tal-Kap 9, 1i gie sollevat fin-nota ta’
sottomissjonijiet tal-imputat, u anke f’dan ir-rigward ma taqgbilx li 1-
applikazzjoni ta’ dan fejn tidhol il-piena marbuta mal-artikolu 204C tmur
kontra d-dettami marbuta mal-artikolu 39(8) tal-Kostituzjoni u 7 tal-
Konvenzjoni. Dan jinghad ghax nonostante I-piena marbuta ma’ kull reat
addebitat, dejjem jittiched in konsiderazzjoni r-reat aktar gravi u jigu
applikati r-regoli kif prospettati b’mod partikolari fis-sub in¢iz (b) tal-
istess, ghalhekk ma jintilef ebda benefic¢cju fil-konkors tal-piena li jmur

a beneficcju ta’ kull imputat.

27. Oltre dan jinghad ukoll illi harsa lejn 1-atti kriminali annessi u li
xprunaw din ir-referenza, Kasem Khlef gie addebitat biss bir-reat ai
termini tal-artikolu 204C tal-Kap. 9 u ebda reat ichor ghalhekk ma
setghet qatt issir ebda referenza fir-rigward ta’ lanjanza marbuta mal-
artikolu 17 tal-Kap. 9. Dan jinghad fuq il-pretest li referenza
kostituzzjonali/konvenzjonali ma ssirx biss ghal skopijiet ta’ xi studju
akkademiku imma trid ikollha uzu u skop ghal direzzjoni mitluba fil-
kawza proprja li fiha tqum. Ghalhekk kull ilment indirizzat lejn 1-
applikazzjoni tal-artikolu 17 huwa ghal kollox fieragh u mhux f’loku

f’dan il-kwezit.
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28. Punt iehor li ghandu jigi ndirizzat huwa fejn jirrigwarda 1-
arbitrarjeta’ in vista li 1-ghazla tal-addebitu tar-reat hija mhollija f’idejn
l-uffi¢jal prosekutur ukoll ghas esklussjoni tal-genituri. L-imputat fin-
nota tieghu jaghmel referenza ghal sentenzi wkoll fejn jidhol I-element

ta’ foreseeability, prevedibbilta’ tal-piena.

[I-Qorti se tirrriproduci partijiet mid-decizjonijiet Citati saljenti ghal-

iskop odjern:

Kafkaris vs Cyprus 8 : «

“B. The Court’s assessment

1. General principles

137. The guarantee enshrined in Article 7, which is an essential element
of the rule of law, occupies a prominent place in the Convention system
of protection, as is underlined by the fact that no derogation from it is
permissible under Article 15 of the Convention in time of war or other
public emergency. It should be construed and applied, as follows from its
object and purpose, in such a way as to provide effective safeguards
against arbitrary prosecution, conviction and punishment (see S.W. v. the
United Kingdom, and C.R. v. the United Kingdom, 22 November 1995,
§¢ 35 and 33 respectively, Series A no. 335-B and C).

138. Accordingly, it embodies in general terms the principle that only the
law can define a crime and prescribe a penalty (nullum crimen, nulla
poena sine lege) (see Kokkinakis v. Greece, 25 May 1993, § 52, Series A
no. 260-A). While it prohibits in particular extending the scope of existing
offences to acts which previously were not criminal offences, it also lays

18 Application 219060/04 deciza 12/2/08
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down the principle that the criminal law must not be extensively
construed to an accused s detriment, for instance by analogy (Coéme and
Others v. Belgium, nos. 32492/96, 32547/96, 32548/96, 33209/96 and
33210/96, § 145, ECHR 2000-VII, and Achour, cited above, § 41).

139. When speaking of “law”, Article 7 alludes to the very same concept
as that to which the Convention refers elsewhere when using that term, a
concept which comprises statute law as well as case-law (see, mutatis
mutandis, The Sunday Times v. the United Kingdom (no. 1), 26 April
1979, § 47, Series A no. 30; Kruslin v. France, 24 April 1990, § 29, Series
A no. 176-A; and Casado Coca v. Spain, 24 February 1994, § 43, Series
A no. 285-A). In this connection, the Court has always understood the
term “law” in its “substantive’ sense, not its ‘formal” one. It has thus
included both enactments of lower rank than statutes and unwritten law
(see, in particular, mutatis mutandis, De Wilde, Ooms and Versyp v.
Belgium, 18 June 1971, § 93, Series A no. 12). In sum, the “law” is the
provision in force as the competent courts have interpreted it (see Leyla
Sahin v. Turkey [GC], no. 44774/98, § 88, ECHR 2005-XI).

140. Furthermore, the term “law” implies qualitative requirements,
including those of accessibility and foreseeability (see, among other
authorities, Cantoni v. France, 15 November 1996, § 29, Reports 1996-
V; Coéme and Others, cited above, § 145; and E.K. v. Turkey, no.
28496/95, § 51, 7 February 2002). These qualitative requirements must
be satisfied as regards both the definition of an offence and the penalty
the offence in question carries (see Achour, cited above, § 41). An
individual must know from the wording of the relevant provision and, if
need be, with the assistance of the courts’interpretation of it what acts
and omissions will make him criminally liable and what penalty will be
imposed for the act committed and/or omission (see, among other
authorities, Cantoni, cited above, § 29). Furthermore, a law may still
satisfy the requirement of ‘“‘foreseeability ” where the person concerned
has to take appropriate legal advice to assess, to a degree that is
reasonable in the circumstances, the consequences which a given action
may entail (see, among other authorities, ibid., § 35, and Achour, cited

above, § 54).
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141. The Court has acknowledged in its case-law that however clearly
drafted a legal provision may be, in any system of law, including criminal
law, there is an inevitable element of judicial interpretation. There will
always be a need for elucidation of doubtful points and for adaptation to
changing circumstances. Again, whilst certainty is highly desirable, it
may bring in its train excessive rigidity and the law must be able to keep
pace with changing circumstances. Accordingly, many laws are
inevitably couched in terms which, to a greater or lesser extent, are vague
and whose interpretation and application are questions of practice (see,
mutatis mutandis, The Sunday Times (no. 1), § 49, and Kokkinakis, § 40,
both cited above). The role of adjudication vested in the courts is
precisely to dissipate such interpretational doubts as remain (see, mutatis
mutandis, Cantoni, cited above). Article 7 of the Convention cannot be
read as outlawing the gradual clarification of the rules of criminal
liability through judicial interpretation from case to case, “provided that
the resultant development is consistent with the essence of the offence
and could reasonably be foreseen” (see S.W. v. the United Kingdom, cited
above, § 36, and Streletz, Kessler and Krenz v. Germany [GC], nos.
34044/96, 35532/97 and 44801/98, § 50, ECHR 2001-1I).

142. The concept of “penalty” in Article 7 is, like the notions of “civil
right and obligations” and “criminal charge” in Article 6 § 1 of the
Convention, autonomous in scope. To render the protection afforded by
Article 7 effective, the Court must remain free to go behind appearances
and assess for itself whether a particular measure amounts in substance
to a “penalty” within the meaning of this provision (see Welch v. the
United Kingdom, 9 February 1995, § 27, Series A no. 307-A, and Jamil
v. France, 8 June 1995, § 30, Series A no. 317-B). The wording of Article
7§ 1, second sentence, indicates that the starting-point in any assessment
of the existence of a penalty is whether the measure in question is
imposed following conviction for a “criminal offence”. Other factors
that may be taken into account as relevant in this connection are the
nature and purpose of the measure in question, its characterisation under
national law, the procedures involved in the making and implementation
of the measure, and its severity (see Welch, cited above, § 28, and Jamil,
cited above, § 31). To this end, both the Commission and the Court in
their case-law have drawn a distinction between a measure that
constitutes in substance a “penalty” and a measure that concerns the
“execution” or “enforcement” of the “penalty”. In consequence, where
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the nature and purpose of a measure relates to the remission of a sentence
or a change in a regime for early release, this does not form part of the
“penalty” within the meaning of Article 7 (see, inter alia, Hogben, cited
above; Hosein v. the United Kingdom, no.26293/95 Commission
decision of 28 February 1996, unreported; Grava, cited above, § 51;
and Uttley, cited above). However, in practice, the distinction between
the two may not always be clear cut.

2. Application of the above principles to the instant case

143. At the outset the Court notes that it is common ground between the
parties that at the time the applicant was prosecuted and convicted, the
offence of premeditated murder was punishable by mandatory life
imprisonment under section 203(2) of the Criminal Code and that he had
been sentenced under that provision. The legal basis for the applicant s
conviction and sentence was therefore the criminal law applicable at the
material time and his sentence corresponded to that prescribed in the
relevant provisions of the Criminal Code.

144. The essence of the parties’ arguments concerns the actual meaning
of the term “life imprisonment”. On the one hand the applicant maintains
that at the time he committed the offence of which he was convicted life
imprisonment had been tantamount to imprisonment for a period of
twenty years. The subsequent repeal of the Prison Regulations and the
retroactive application of the Prison Law of 1996 brought about both an
unforeseeable prolongation of his term of imprisonment to an indefinite
term for the remainder of his life and a change in the conditions of his
detention. On the other hand the Government submit that section 203(2)
of the Criminal Code was, and still remains, the only substantive
provision of domestic law prescribing the penalty of a life sentence to be
imposed by the courts for premeditated murder. This was the penalty
imposed by the Limassol Assize Court on the applicant. The Prison
Regulations concerned the execution of the life sentence imposed by the
court, namely, the assessment of a possible remission of his sentence on
the grounds of good conduct and diligence.
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145. Consequently, the issue that the Court needs to determine in the
present case is what the “penalty” of life imprisonment actually entailed
under the domestic law at the material time. The Court must, in
particular, ascertain whether the text of the law, read in the light of the
accompanying interpretative case-law, satisfied the requirements of
accessibility and foreseeability. In doing so it must have regard to the
domestic law as a whole and the way it was applied at the material time.

146. Although at the time the applicant committed the offence it was
clearly provided by the Criminal Code that the offence of premeditated
murder carried the penalty of life imprisonment, it is equally clear that
at that time both the executive and the administrative authorities were
working on the premise that this penalty was tantamount to twenty years’
imprisonment (see paragraph 65 above). The prison authorities were
applying the Prison Regulations, made on the basis of the Prison
Discipline Law (Cap. 286), under which all prisoners, including life
prisoners, were eligible for remission of their sentence on the grounds of
good conduct and industry. For these purposes, Regulation 2 defined life
imprisonment as meaning imprisonment for twenty years (see paragraph
42 above). As admitted by the Government, this was understood at the
time by the executive and the administrative authorities, including the
prison service, as imposing a maximum period of twenty years to be
served by any person who had been sentenced to life imprisonment (see
paragraph 65 above). The prison authorities were therefore assessing the
remission of the life sentences of prisoners on the basis of twenty years’
imprisonment. This also transpires from the letter sent by the then
Attorney-General of the Republic to the President at that time (see
paragraph 53 above).

147. On 5 February 1988 the Nicosia Assize Court, in its sentencing
judgment in the case of the Republic of Cyprus v. Andreas Costa
Aristodemou, alias Yiouroukkis, clearly stated that life imprisonment
under the Criminal Code was for the remainder of the biological
existence of the convicted person and not for twenty years. Subsequently,
on 10 March 1989 the Limassol Assize Court, when passing sentence on
the applicant, relied on the findings of the Nicosia Assize Court in the
above case. It accordingly sentenced the applicant to “life
imprisonment”’ for the remainder of his life. In spite of this, when the
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applicant was admitted to prison to serve his sentence, he was given a
written notice by the prison authorities with a conditional release date,
the remission of his life sentence having been assessed on the basis that
it amounted to imprisonment for a term of twenty years. It was not until
9 October 1992 in the case of Hadjisavvas v. the Republic of Cyprus (see
paragraphs 19 and 50 above) that the Regulations were declared
unconstitutional and ultra vires by the Supreme Court (see paragraphs
50-51 above). They were eventually repealed on 3 May 1996.

148. In view of the above, while the Court accepts the Governments
argument that the purpose of the Regulations concerned the execution of
the penalty, it is clear that in reality the understanding and the
application of these Regulations at the material time went beyond this.
The distinction between the scope of a life sentence and the manner of its
execution was therefore not immediately apparent. The first clarification
by a domestic court in this respect was given in the Yiouroukkis case
subsequent to the commission of the offence by the applicant that led to
his prosecution and conviction. Furthermore, the Court notes that in both
the case of Yiouroukkis and that of the applicant, the prosecution was
inclined to take the view that life imprisonment was limited to a period
of twenty years (see paragraphs 15 and 47 above).

149. At the same time, however, the Court cannot accept the applicant s
argument that a heavier penalty was retroactively imposed on him since
in view of the substantive provisions of the Criminal Code it cannot be
said that at the material time the penalty of a life sentence could clearly
be taken to have amounted to twenty years’ imprisonment.

150. The Court considers, therefore, that there is no element of
retrospective imposition of a heavier penalty involved in the present case
but rather a question of “quality of law”. In particular, the Court finds
that at the time the applicant committed the offence, the relevant Cypriot
law taken as a whole was not formulated with sufficient precision as to
enable the applicant to discern, even with appropriate advice, to a degree
that was reasonable in the circumstances, the scope of the penalty of life
imprisonment and the manner of its execution. Accordingly, there has
been a violation of Article 7 of the Convention in this respect.
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151. However, as regards the fact that as a consequence of the change in
the prison law (see paragraph 58 above), the applicant, as a life prisoner,

no longer has a right to have his sentence remitted, the Court notes that
this matter relates to the execution of the sentence as opposed to the
“penalty” imposed on him, which remains that of life imprisonment.

Although the changes in the prison legislation and in the conditions of
release may have rendered the applicant’s imprisonment effectively
harsher, these changes cannot be construed as imposing a heavier
“penalty” than that imposed by the trial court (see Hogben and Hosein,

both cited above). In this connection, the Court would reiterate that
issues relating to release policies, the manner of their implementation

and the reasoning behind them fall within the power of the member States
in determining their own criminal policy (see Achour, cited above, § 44).

Accordingly, there has not been a violation of Article 7 of the Convention

in this regard.

152. In conclusion, the Court finds that there has been a violation of
Article 7 of the Convention with regard to the quality of the law
applicable at the material time. It further finds that there has been no
violation of this provision in so far as the applicant complains about the
retrospective imposition of a heavier penalty with regard to his sentence
and the changes in the prison law exempting life prisoners from the
possibility of remission of their sentence”.

Porsenna vs Maltal® ;

“25. The Court notes that the complaints in the present case are directed
at the defects arising out of the Dangerous Drugs Ordinance. The same
complaint in respect of that Ordinance was examined in Seychell
v. Malta (no. 43328/14, 28 August 2018) where the Court followed its
findings in Camilleri (cited above, in connection with the Medical and
Kindred Professions Ordinance) and concluded for a violation of Article
7 in relation to the unfettered discretion of the AG to choose the trial
court and therefore the applicable punishment, and found that it was not
necessary to examine the complaint under Article 6 of the Convention.

1% Application 1109/16
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26. In Seychell (§ 48), as well as in Camilleri (§ 42), both cited above,
the Court found that the law did not determine with any degree of
precision the circumstances in which a particular punishment bracket
applied. Reiterating its findings in Camilleri, in the most
recent Seychell judgment the Court considered that:

“50. ... An insoluble problem was posed by fixing different minimum (and
maximum) penalties. The Attorney General had in effect an unfettered
discretion to decide which minimum (and maximum) penalty would be
applicable with respect to the same offence. The decision was inevitably
subjective and left room for arbitrariness, particularly given the lack of
procedural safeguards. ...

51. Moreover, the domestic courts were bound by the Attorney General’s
decision as to which court would be competent to try the accused. The
Government acknowledged that Article 21 of the Criminal Code - which
provided for the passing of sentences below the prescribed minimum on
the basis of special and exceptional reasons — was not applicable to the
present case... . Thus, at the relevant time, a lesser sentence could not be
Imposed, despite any concerns the judge might have had as to the use of
the Attorney General’s discretion (ibid.).

In the light of the above considerations, the Court concludes that the
relevant legal provision at the material time (prior to recent amendments
in the light of the Camilleri judgment, cited above) failed to satisfy the
foreseeability requirement and provide effective safeguards against
arbitrary punishment as provided for in Article 7.

27. The Court notes that under the Supervision of the Committee of
Ministers, in the execution phase related to the judgment in Camillerti,
the national authorities undertook changes to the relevant laws, namely,
the Dangerous Drugs Ordinance and the Medical and Kindred
Professions Ordinance, by means of Act XXIV (see Relevant domestic
law, paragraph 20 above). In particular, quite apart from the fact that
the amended laws provided guidelines to be followed by the AG in future
cases, an additional provision, specifically, Article 22 (2B) in relation to
the Dangerous Drugs Ordinance, pertinent to the present case, provided
the criminal courts with the power to apply a different punishment
bracket, namely that applicable to proceedings before the Court of
Magistrates if, bearing in mind all the circumstances, the punishment
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applicable before the Criminal Court would have been disproportionate.
Thus, contrary to that claimed by the applicant (see paragraph 24 above)
the decision of the AG was no longer binding, and could be remedied by
the courts. It follows that the domestic courts, which were no longer
bound by the AG’s discretion, constituted a procedural safeguard
against the latter’s discretion, irrespective of whether the AG'’s
discretion was applied pre (as in the present case) or post amendments.

28. Indeed the Court notes that the new provisions entered into force in
August 2014, at a time when the applicant in the present case was going
through appeal proceedings. At that stage, the Court of Criminal Appeal
considered such favourable amendments and exercised its power to
assess whether the situation was such to merit the more lenient
punishment bracket but decided, giving reasons, that it was not the case
(see paragraph 11 above). The Court finds nothing arbitrary in the Court
of Appeal’s detailed conclusions, thus despite the outcome of that
assessment, it considers that the applicant in the present case had
effective safeguards against the imposition of an arbitrary punishment as
provided for in Article 7 of the Convention.

29. The Court also notes that the applicant committed the crime at issue
prior to 2003, at a time when he could not have known the exact
punishment bracket which applied to him. At that time he could only
know that, taking into account both punishment brackets, the minimum
was six months and the maximum life imprisonment. Now, in the present
case, following the above-mentioned amendments which were taken into
consideration in the applicant’s case, the Court of Criminal Appeal could
apply any of the two punishment brackets, that is, his punishment could
have varied between six months to life imprisonment and thus
corresponded to his knowledge at the time of the commission of the
crime, and thus no issue of foreseeability arises in the instant case.

30. It follows that in the present case, in view of the 2014 amendments, it
cannot be said that the law which applied to the applicant failed to satisfy
the foreseeability requirement or to provide effective safeguards against
arbitrary punishment as provided for in Article 7. For the same reasons
no issue arises under Article 6 of the Convention.”

Camilleri vs Malta? :

20
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“39. The issue before the Court is whether the principle that only the law
can define a crime and prescribe a penalty was observed. The Court
must, in particular, ascertain whether in the present case the text of the
law was sufficiently clear and satisfied the requirements of accessibility
and foreseeability at the material time.

40. The Court finds that the provision in question does not give rise to
any ambiguity or lack of clarity as to its content in respect of what actions
were criminal and constituted the relevant offence. The Court further
notes that there is no doubt that section 120A (2) of the Medical and
Kindred Professions Ordinance provided for the punishment applicable
in respect of the offence with which the applicant was charged. In fact, it
provided for two different possible punishments, namely a punishment of
four years to life imprisonment in the event that the applicant was tried
before the Criminal Court, or six months to ten years if he was tried
before the Court of Magistrates. While it is clear that the punishment
imposed was established by law and did not exceed the limits fixed by
section 120A (2) of the above-mentioned Ordinance, it remains to be
determined whether the Ordinance’s qualitative requirements,
particularly that of foreseeability, were satisfied, regard being had to the
manner of choice of jurisdiction, as this reflected on the penalty that the
offence in question carried.

41. The Court observes that the law did not make it possible for the
applicant to know which of the two punishment brackets would apply to
him. As acknowledged by the Government (see paragraph 31 above), the
applicant became aware of the punishment bracket applied to him only
when he was charged, namely after the decision of the Attorney General
determining the court where he was to be tried.

42. The Court considers relevant the cases of G. and M. mentioned by
the applicant (see paragraph 25 above). It observes that although these
cases were not totally analogous (in that G., unlike M., was a
recidivist), they were based on the same facts, offences in relation to
which guilt was found, and a similar quantity of drugs. However, G. was
tried before the Criminal Court and eventually sentenced to nine years’
imprisonment whereas M. was tried before the Court of Magistrates and
sentenced to fifteen months’ imprisonment. More generally, the domestic
case-law presented to this Court seems to indicate that such decisions
were at times unpredictable. It would therefore appear that the applicant
would not have been able to know the punishment applicable to him even
if he had obtained legal advice on the matter, as the decision was solely
dependent on the prosecutor’s discretion to determine the trial court.
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43. While it may well be true that the Attorney General gave weight to a
number of criteria before taking his decision, it is also true that any such
criteria were not specified in any legislative text or made the subject of
judicial clarification over the years. The law did not provide for any
guidance on what would amount to a more serious offence or a less
serious one (based on enumerated factors and criteria). The
Constitutional Court (see paragraph 14 above) noted that there existed
no guidelines which would aid the Attorney General in taking such a
decision. Thus, the law did not determine with any degree of precision
the circumstances in which a particular punishment bracket applied. An
insoluble problem was posed by fixing different minimum penalties. The
Attorney General had in effect an unfettered discretion to decide which
minimum penalty would be applicable with respect to the same offence.
The decision was inevitably subjective and left room for arbitrariness,
particularly given the lack of procedural safeguards. Neither could such
a decision be seen only or mainly in terms of abuse of power, even if, as
the Government suggested without however substantiating their view,
this might be subject to constitutional control (see paragraph 29
above). The Court is not persuaded by the Government’s argument to the
effect that it was possible that the minimum punishment before the
Criminal Court would not be handed down. The Court considers that the
domestic courts were bound by the Attorney General’s decision as to
which court would have been competent to try the accused. The Court
observes that Article 21 of the Criminal Code provides for the passing of
sentences below the prescribed minimum on the basis of special and
exceptional reasons. However, section 120A of the Medical and Kindred
Professions Ordinance, which provides for the offence with which the
applicant was charged, specifically states in its subsection (7) that
Article 21 of the Criminal Code shall not be applicable in respect of any
person convicted of the offence at issue. On an examination of the
provision, the Court finds that it would not be possible to interpret the
wording of that provision otherwise. Moreover, this interpretation has
been confirmed by the domestic courts, the most recent decision being
that of 2008 in the above-mentioned case of The Republic of Malta v.
Stanley Chircop, in which the Criminal Court considered that the
application of Article 21 to the relevant offences was excluded and
therefore the court could not impose a sentence below the minimum
established by law. Furthermore, the Government have not provided any
examples of decisions showing that a domestic court had actually done
s0. Thus, a lesser sentence could not be imposed despite any concerns
the judge might have had as to the use of the prosecutor’s discretion

(ibid.).
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44. In the light of the above considerations, the Court concludes that the
relevant legal provision failed to satisfy the foreseeability requirement
and provide effective safeguards against arbitrary punishment as
provided in Article 7.

45. 1t follows that there has been a violation of Article 7 of the
Convention. ”.

29. Xejn minn dan hawn riprodott ma jolgot il-kwistjoni in ezami.
Qari tal fug appena citat ukoll jaghti stampa cara li s-Sitwazzjoni prevista
fl-artikolu 204C m’ghandha x’tagsam xejn ma’ dak diskuss fid-
decizjonijiet riprodotti in parte. Il-piena marbuta ma’ dan l-artikolu hija
¢cara fil-kaz ta’ htija u l-aggravji marbuta. Il1-Qorti gia espremit ruhha
dwar il-fatt li dan huwa reat distint minn dak ikkontemplat ai terminu tal-
artikolu 203 tal-Kap. 9. Oltre hekk dan ir-reat 1a hu milqut b’retroattivita’
fil-konfront tal-imputat u wisq anqgas ihalli xi diskrezzjoni f’idejn il-
prosekuzzjoni bhal dik 1i giet san¢ita fejn jirrigwarda r-reati relatati mad-

droga.

[l-fatt wahdu li I-prosekutur wara li jgharbel il-provi jaddebita reat minn
flok iehor mhux punt ta’ arbitrarjeta’ imma ta’ valutazzjoni ta’ fatti
nvestigati u l-applikazzjoni tal-ligi rilevanti. Il-fatt li jaddebita reati
alternattivi ma jgarreb xejn lejn in-nuqqas ta’ foeseeability 1i hija wahda
mill-bazi tar-referenza. Ghalhekk xejn mill-konkluzzjoni li waslet
ghalihom il-Qorti Ewropeja ma jista’ jitfa’ dawl fuq din ir-referenza
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f*dan ir-rigward. Xejn fl-applikazzjoni tal-artikolu 204C ma jalloka lill-
prosekuzzjoni xi wesa’ ta’ diskrezzjoni ta’ liema Qorti ghandha tiggudika
u wisq anqas x’piena ghandha tigi imposta. Din hija mhollija f’idejn ligi
appozita applikata mill-Qorti skont il-kompetenza taghha. Langas il-fatt
li I-prosekuzzjoni hija wahda esklussivament ex ufficio ma tmur kontra
d-dettami tal-kostituzzjoni u l-konvenzjoni, dan juri biss kemm il-
legislatur ried ikun aktar iebes u n¢isiv fejn jirrigwarda 1-protezzjoni tal-

minorenni.

Konsegwentement din il-Qorti qeghda tiddisponi minn din ir-
referenza billi tirrispondi b’dan illi xejn fl-artikolu 204C tal-Kap. 9
tal-Ligijiet ta’ Malta ma jivvjola l-Artikolu 7 tal-Konvenzjoni
Ewropeja tad-Dritiijiet tal-Bniedem u I-Artikolu 39(8) tal-
Kostituzzjoni minhabba li I-actus reus tar-reat inventat lokalment, u
li ma jinsab fl-ebda legislazzjoni ohra, huwa vag, mhux facli li jigi
interpretat u jispicéa li jkun moghti interpretazzjoni soggettiva u
mhux oggettiva, u estensiva. Ukoll fit-tieni lok ghaliex ma hemmx
proporzjonalita’ bejn ir-reat vag de quo fejn jidhlu minuri, u reat
so¢jalment aktar gravi tal-korruzzjoni effettiva tal-minorenni, u

barra minn hekk jeskludi kull poter tal-genituri li jipprotegu kif
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jidhrilhom lill-uliedhom minuri, sahansitra kontra l-volonta’ tal-

istess genituri.

Spejjes ta’ dawn il-proc¢eduri a karigu ta’ Khlef Kasem.

Onor. Imhallef Miriam Hayman

Rita Falzon

Dep. Reg
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