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Joseph Caruana Curran (1.D. 31758M) f’'ismu proprju u bhala president
flimkien ma’ Rita Azzopardi (I.D. 377267M) bhala segretarju generali

tal-Aquatic Sports Association (ASA)
(‘l-appellanti’)

vs.

Joseph Meli (1.D. 194857M)

(1-appellat’)
II-Qorti,
Preliminari
1. Dan huwa appell maghmul mir-rikorrenti Joseph Caruana Curran (I.D.

31758M) f'ismu proprju u bhala president flimkien ma’ Rita Azzopardi (I.D.
377267M) bhala segretarju generali tal-Aquatic Sports Association (ASA),
hawnhekk ‘lI-appellanti’, minn sentenza tal-Qorti tal-Magistrati (Malta) [minn
issa’l quddiem ‘I-Ewwel Qorti’], tal-14 ta’ Frar, 2022 li lagghet it-tieni (recte: it-
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tielet) e¢éezzjoni tal-intimat u ¢ahdet it-talbiet tar-rikorrenti wara li sabet li I-

kummenti lamentati in parte kienu jammontaw ghal fair comment.

Fatti

2. Permezz tat-talbiet taghhom lill-Ewwel Qorti, ir-rikorrenti talbu lill-Qorti
tiddikjara u tiddeciedi li I-kummenti li ghadda I-intimat fuq Facebook fit-22 u t-
23 ta’ Ottubru, 2017, maghmula in segwitu ghal jew b’rabta mal-finali tal-FINA
World Men’s Water Polo Development Trophy li ntlaghbet nhar il-Hadd 22 ta’
Ottubru, 2017 gewwa I-pixxina nazzjonali f'Tal-Qroqq, kien fihom
allegazzjonijiet u insinwazzjonijiet inveritieri, foloz u malafamanti fil-konfront
tar-rikorrent, u / jew tal-Aquatic Sports Association, li ghandhom bhala skop i
joffendu l-unur, ir-reputazzjoni u I-fama tar-rikorrenti jew min minnhom, u li
jesponuhom ghar-redikolu u d-disprezz tal-pubbliku, u/jew li jhammgu r-
reputazzjoni taghhom. Ir-rikorrenti ghamlu riferiment specifiku ghall-parti fejn
intgal “The President ... omissis ... did NOTHING to remedy the situation”, “The
present Council, or at least the President cannot deliver ... period!!!”, “Did the
ASA of Malta betray her Athletes ...?” u “Was the match sold by the ASA of
Malta???” Ir-rikorrenti talbu wkoll lill-Ewwel Qorti tikkundanna lill-intimat
ghall-hlas lilhom jew min minnhom ta’ somma fissa li ma tec¢cedix I-ammont ta’
hdax-il elf, sitt mija u sitta u erbghin Euro (€11,646), bhala danni b’applikazzjoni

tal-Att dwar I-Istampa.

3. L-intimat fir-risposta tieghu wiegeb li r-rikorrenti ghandhom jindikaw |-
artikolu tal-ligi li huma geghdin jibbazaw l-azzjoni taghhom fuqu ai termini tal-
Kap. 248 tal-Ligijiet ta’ Malta. Fit-tieni lok, I-intimat eccepixxa li salv li I-azzjoni
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hija bbazata fuq I-artikolu 28 tal-Kap. 248 tal-Ligijiet ta’ Malta, |-Aquatic Sports
Association ma ghandha I-ebda locus standi u dan stante li l-artikolu msemmi
japplika biss ghal persuni fizici u mhux ghal persuni legali. L-intimat eccepixxa
wkoll li ma hemm xejn ingurjuz jew malafamanti f'dak li nkiteb minnu stante li
dan jammonta ghal fair comment, dwar fatti ta’ interess pubbliku u kritika li hija
accettata f'so¢jeta demokratika. L-intimat qal li ghalhekk it-talbiet tar-rikorrenti

huma infondati fil-fatt u fid-dritt u ghandhom jigu mi¢huda.

Mertu

4. Fix-xhieda tieghu, ir-rikorrent Joseph Caruana Curran qal li huwa I-
President tal-Aquatic Sports Association, u liilu f'din il-kariga mis-sena 2011. Qal
li kien hemm kompetizzjoni organizzata mill-FINA li hi |-Assoc¢jazzjoni Akwatika
Dinjija, |i giet ospitata f'Malta, fejn kien hawn seba’ pajjizi geghdin
jippartecipaw. Qal li din saret f'Ottubru tal-2017. Qal li waqt il-kompetizzjoni
kien hemm diversi loghbiet, u fil-loghba finali li ntlaghbet bejn Malta u I-Iran,
ngalghu xi inc¢identi bejn iz-zewg settijiet ta’ plejers, u I-loghba giet
abbandunata. Ix-xhud gal li [-abbandun tal-loghba kienet decizjoni tar-referee,
u fil-hin li ttiehdet din id-decizjoni, Malta kienet geghda tirbah, filwaqt li nghata
wkoll penalty favur Malta. Qal ukoll li fil-hin li ttiehdet din id-decizjoni, il-loghba
kien fadlilha ingas minn zewg minuti, u ghalhekk l-indikazzjonijiet kienu li Malta
kienet ser tirbah din il-kompetizzjoni. Qal li |-plejers Iranjani hebbew ghall-
Maltin fil-pixxina u d-dizgwid eskala anki barra I-pixxina, u kien hemmhekk li
kemm ir-referees kif ukoll id-delegati tal-partita ddecidew li jabbandunaw il-
loghba. Qal li minhabba f'dak li gara, ittiehdet decizjoni minn Kummissjoni

ffurmata minn persuni barranin, li z-zewg timijiet jinqalghu barra mill-
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kompetizzjoni, u fil-fatt il-kompetizzjoni ntrebhet mill-pajjiz li kien fit-tielet post.
Qal li r-referees ghal kompetizzjonijiet bhal dawn jigu appuntati mid-delegati, u
I-federazzjoni wkoll tibghat numru ta’ delegati biex isegwu I|-loghob u
jikkontrollaw I-andament tal-kompetizzjoni kollha. Ix-xhud specifika i I-
kompetizzjoni ma gietx organizzata mill-ASA, izda mill-FINA, u ghalhekk kellhom
jigu segwiti r-regoli tal-FINA. Qal ukoll li I-ASA ma kellha |-ebda involviment fl-
ghazla tar-referees, u gie rakkomandat referee Malti li gie ac¢ettat mill-FINA. Ix-
xhud qal ukoll li I-ASA ma kellha |-ebda sehem fid-decizjoni li I-loghba finali tigi
abbandunata, u qal li hadd mill-membri tal-ASA ma ntalab jixhed jew jaghti I-
opinjoni tieghu dwar dak li gara. Qal li I-membri tal-ASA gew infurmati flimkien
mal-membri tal-assoc¢jazzjoni Iranjana, li z-zewg pajjizi kienu gew sospizi mill-
kompetizzjoni, u li ghalhekk ma kien hemm |-ebda ¢ans li xi hadd minn dawn il-
pajjizi seta’ jirbah il-finali. Ix-xhud qal li huwa hassu mwegga’ bil-kummenti li
kiteb l-intimat fuq il-mezzi socjali ghaliex il-membri tal-ASA kollha jahdmu
b’mod volontarju, u fil-kaz tieghu huwa jgatta’ bejn ghaxar sighat u tnax-il
siegha kuljum jahdem favur l-isport tal-waterpolo, biex l-intimat allega li “he let
the nation down”. Ix-xhud qal li I-kummenti li nkitbu ma kinux gusti ghaliex I-
ASA ma setghet taghmel xejn wara li giet mgharrfa bid-decizjoni li ttiehdet. Ix-
xhud qal ukoll li huwa hassu partikolarment imwegga’ meta l-intimat implika li

b’xi mod il-loghba kienet mibjugha jew li huwa naqas lil pajjizu.

5. Ghad-domandi li sarulu in kontro-ezami, ix-xhud qal li I-kompetizzjoni in
kwistjoni kienet development trophy u mhux world cup tal-waterpolo. Qal li din
giet organizzata gewwa Malta, u |I-ASA hadet hsieb I-arrangamenti lokali. Qal li
din it-tip ta’ kompetizzjoni ssir kull sentejn, u min jirbah din il-kompetizzjoni

jkollu postu ggarantit fil-kampjonati dinjin li jsiru kull erba’ snin. Ix-xhud gal ukoll
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li Malta gqatt ma rebhet din il-kompetizzjoni qabel, izda f'din il-kompetizzjoni
partikolari kien hemm cans tajjeb li Malta tirbah. Ix-xhud ikkonferma li I-incident
li wassal ghall-iskwalifika ta’ Malta mill-kompetizzjoni nqgala’ mill-lIranjani, u
kkonferma li I-ghada ta’ dan kollu I-ASA harget stqarrija ghall-istampa, fejn gie
ddikjarat li kienet ittiehdet id-decizjoni li I-iskwalifika ma tigix ikkontestata. Qal
li d-decizjoni li ma jittihdux passi ulterjuri, ittiehdet ghaliex waqt il-loghba tkecca
wkoll il-kow¢ nazzjonali, u ladarba kien ghad hemm loghbiet importanti
X'jintlaghbu, kien gie deciz li ma kellhiex tigi antagonizzata I-FINA. Qal li tkeccija
kienet awtomatikament tfisser li I-kow¢ kien ser jigi sospiz. Qal ukoll li ma kien
hemm |-ebda rimedju ghall-iskwalifika ta’ Malta mill-kompetizzjoni, ghajr li forsi
wiehed jiehu I-kaz quddiem il-Court of Arbitration for Sport (CAS), fejn gal li jridu
jithallsu tariffi ezorbitanti biex wiehed iressaq il-kaz tieghu. Qal ukoll li |-
istgarrija ghall-istampa mill-ASA harget wara |i fuq il-mezzi socjali dehru I-

kummenti tal-intimat.

6. Sussegwentement ir-rikorrent Joseph Caruana Curran ipprezenta r-
regolamenti li jirregolaw is-sanzjonijiet li jistghu jigu imposti fuq it-timijiet
involuti f'incidenti, u gal li ladarba din kienet loghba finali u ma kien hemm |-
ebda loghob sussegwenti ghaliha, ma kienx hemm ir-rimedju tal-kontestazzjoni
tad-decizjoni. Qal ukoll li min-naha tal-ASA kien hemm stennija ghal decizjoni
dwar jekk il-kow¢ kienx ser jigi sospiz, ghaliex is-sospensjoni tal-kow¢ f'dak il-
mument setghet taffettwa I-kwalifikazzjoni ghall-kampjonati Ewrope;j li saru ftit
wara. Ix-xhud specifika li konsegwenza tad-decizjoni li ttiehdet, iz-zewg timijiet
gew skwalifikati, inghataw telfa ta’ hamsa b’xejn kull wiehed, u gew ukoll sospizi

milli jippartecipaw fl-istess kompetizzjoni ghal sena.
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7. Sussegwentement Joseph Caruana Curran xehed |li huwa m’ghandu |-
ebda pozizzjoni fil-FINA, u li huwa membru tal-bureau tal-LEN (il-Federazzjoni
Ewropea tal-Isports Akwatiku). Qal li I-in¢ident li nqala’ waqgt il-loghba finali u li
wassal ghall-proceduri odjerni, kien rizultat ta’ imgiba li mhijiex denja waqt |-
isport, u l-inkwiet beda min-naha tal-lranjani. Qal li waqt partita, kull delegat
ikollu d-dmir u d-dover li jintervjeni f'’kaz li jara xi haga hazina. Ix-xhud
ikkonferma li waqt din il-partita Malta kienet geghda tirbah, izda meta r-referee
ddecieda li jwaqgqaf il-loghba, sar kumitat tad-dixxiplina urgenti min-naha tal-
FINA, u gie deciz li I-loghba tigi kkancellata, u ghalhekk ir-rizultat ma bagax
validu. Qal ukoll li ghahekk Malta giet sospiza mill-kompetizzjoni flimkien mal-
Iran. Ix-xhud zied jghid li d-decizjoni tal-FINA ma setghetx tinbidel, langas li
kieku saret xi oggezzjoni minn xi naha jew ohra, u huwa acc¢etta |-konsegwenza
tad-decizjoni li ttiehdet bhala persuna responsabbli. Qal ukoll li huwa ma kellux
hin ilagga’ I-ASA ghaliex il-laggha saret wara nofsinhar ftit wara li spiccat il-
loghba, u |-barranin li kien hawn prezenti f'Malta telqu dakinhar stess. Qal li
huwa kien prezenti waqt is-smigh, izda mhux waqt li ttiehdet id-decizjoni. Ix-
xhud zied jghid li waqt il-loghba gie sospiz il-kowc¢ tat-tim nazzjonali Malti, u din
is-sospensjoni setghet tfisser li dan jinzamm sospiz ghal sitt xhur, u flimkien
mieghu t-tim nazzjonali Malti kollu. Qal izda li din is-sospensjoni ma kinitx ir-
raguni ghalfejn ittiehdet id-decizjoni li ma jkunx hemm oggezzjoni ghad-
decizjoni tal-FINA, izda ghaliex |-ASA hija tal-fehma li kull min jirrapprezentaha

jagixxi b’responsabbilita, u jgib ruhhu b’'mod korrett.

8. Rita Azzopardi, xehdet quddiem |-Ewwel Qorti li d-dizgwid bejn il-plejers
inqala’ vicin i¢-changing rooms, u dak il-hin waqgfet il-loghba. Qalet li hi u |-

President avvicinaw il-post fejn kien hemm dan id-dizgwid bil-hsieb li jikkalmaw
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[-affarijiet, u dak il-hin resqu wkoll id-delegati tal-FINA u referees, |i ddecidew li
jwaqqfu I-loghba. Ix-xhud qalet |i d-dizgwid inqala’ barra mill-ilma u ghalhekk
kien hemm il-hsieb |i |I-loghba setghet titkompla, izda r-referees iddecidew li
jwaqqfu l-loghba. Qalet li kien il-kumitat tal-FINA li ddecieda li t-timijiet kellhom
jigu skwalifikati u li I-loghba kellha titwaqgqgaf.

9. L-intimat Joseph Meli, fix-xhieda tieghu gal li huwa gurnalist sportiv u
photo reporter, u meta huwa gal li I-loghba setghet kienet “sold”, ma kienx
gieghed jirreferi ghal flus jew ghal affarijiet simili. Qal li huwa ghamel domanda
ghaliex kien hemm zewg loghbiet importanti mal-Belarus |i setghu gew
influwenzati. L-intimat ipprezenta dokument fejn spjega ghal liema raguni huwa

ghadda I-kummenti li dehru fuq il-mezzi socjali.

Is-sentenza appellata

10. L-Ewwel Qorti waslet ghas-sentenza appellata wara li ghamel is-segwenti

konsiderazzjonijiet:

“45. ... Ibda biex, il-ligi stess ossia I-Kap. 248 tal-Ligijiet ta’ Malta jipprovdi illi:

“Persuna” tinkludi korp ta’ persuni sew jekk ikollhom personalita guridika distinta
sew jekk le”.

Inoltre kull fejn dik il-qorti kkwotat kazijiet lokali u esteri I-Qorti strahet fuq il-fatt illi
galadarba I-Qrati f'dawk il-kawzi rreferew ghall-emozzjonijiet u unur ta’ individwi u
persuni naturali allura b’analogija dan ifisser illi korp guridiku ma jista’ qatt jigi
malafamat. Din I-analogija Zbaljata pero teskludi I-possibilita, rikonoxxuta kemm mill-
Qrati nostrani u barra minn xtutna, illi korp guridiku ukoll ghandu reputazzjoni illi
tista’ tixxellef u li hija protetta mil-ligi tal-malafama. Filfatt fil-kawzi kollha elenkati
fis-sentenza msemmija (ghajr ghal sentenzi ohra moghtija mill-istess Qorti kif
presjeduta dakinhar precedentement) mhuwiex il-kaz illi |-Qrati eskludew illi
kumpannija jew entita guridika tista’ tigi malafamata izda semplicement il-fattispecie
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tad-diversi kawzi kienu jittrattaw bnedmin naturali. Li jfisser dan illi dawn il-kawzi ma
jistghux jingiebu bhala ezempju ghaliex is-silenzju taghhom fuq din il-materja
taghmilhom assolutament irrilevanti ghal din il-kwistjoni.

Anke fir-rigward ta’ dak li gie kkwotat li qal Gatley, il-Qorti fil-kawza msemmija kienet
skorretta ghaliex ghalkemm huwa minnu li fil-bran citat dan I-awtur celebri Ingliz kien
qged jirreferi ghall-unur u reputazzjoni ta’ bniedem, certament mhuwiex il-kaz illi I-ligi
Ingliza jew xi awtur Ingliz qatt innegaw id-dritt ta’ entitajiet guridici illi jfittxu ghal
malafama. Filfatt Gatley nnifsu ddedika kapitli shah fuq is-suggett ta’ “corporate
claimants” fil-ktieb “Gatley on Libel and Slander” liema kuncett huwa stabbilit sew u
assodat fil-ligi komuni Ingliza.

46. Hekk per ezempju l-awtur Ingliz William Blake Odgers qal hekk fil-ktieb “A Digest
of the Law of Libel and Slander: with the Evidence, Procedure, Practice and
Precedents of Pleadings, both in Civil and Criminal Cases”;

“a corporation may sue for any libel upon it, as distinct from a libel upon its individual
members. It may also sue for a slander upon it in the way of its business or trade. If,
however, the corporation be not engaged in any business, it would probably be
necessary to prove special damage in any case of slander. A corporation could not
sue in respect of an imputation of murder, or incest or adultery, because it could not
commit those crimes. Nor could it sue in respect of a charge of corruption; for a
corporation cannot be guilty of corruption, although the individuals composing it may
be.” (Per Pollock, C.B., 4 H. & N. 90.) ...

Corporations and companies may maintain actions for slander of their title; whether
the slander be uttered by any of their own members or by a stranger: (Metropolitan
Omnibus co. v. Hawkins, 4 H. & N. 87; 28 L.J. Ex. 201; 5 Jur. N.S. 226; 7 W.R. 265; 32
L. T. (Old S.) 281; Trenton Insurance Co v. Perrine, 3 Zab. (New Jersey), 402.)” (fn. 18
— Odgers, W.B. A Digest of the Law of Libel and Slander: with the Evidence, Procedure,
Practice and Precedents of Pleadings, both in Civil and Criminal Cases. 1881, p. 367).

47. Fis-sentenza fl-ismijiet: FAL Malta Limited v. Henry J. Borg (Avv. Nru. 204/2007
CSH, 07/07/2009) din il-Qorti gqalet hekk:

“Fis-sentenza moghtija mill-Qorti tal-Appell Kriminali fl-ismijiet Hon. Mabel Strickland
vs J.J. Scorey fis-sbatax (17) t'Ottubru, 1949 — Vol. XXX.111.1v. 941 inghad illi:

“Bodies of persons having a corporate personality may sue in respect of any injury
caused by a defamation to their corporate or collective reputation: and the
individuals composing any such body or persons may jointly maintain such an action.
Moreover if the defamation causes an injury to the individuals concerned as natural
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persons apart from and independently of their corporate or collective interest then
they are entitled to sue also personally whether in the same or in a separate action”.

Fis-sentenza Thomas W Hedley pro et noe vs Emanuel C. Tabone MLA et deciza nhar
it-tletin (30) ta’ Mejju, 1953, I-istess Qorti tal-Appell Kriminali kkonfermat illi:

“Korp morali jista’ jaghmel kawza ta’ libell ghal offizi fir-reputazzjoni tieghu, sintendi
li I-korp morali ma jistax ex natura rerum jagixxi ghal certi imputazzjonijiet li jista’
jagixxi ghalihom individwu.”

Fis-sentenza Victor Denaro noe vs Avukat Dottor Anton Buttigieg noe deciza nhar it-
tletin (30) ta’ Mejju, 1963 mill-Prim’Awla tal-Qorti Civili nstabet htija meta gie ritenut
illi:

“... kif inghad il fuq I-artikolu in kwistjoni huwa libelluz ghaliex jilledi I-unur u I-fama
tad-ditta attrici u jesponiha ghar-redikolu u ghad-disprezz tal-pubbliku.”

Illi ghalhekk jinghad li d-dispost tal-Kap. 248 u sia I-applikazzjoni u l-interpretazzjoni
gurisprudenzjali huma tali, li effettivament jirrikonoxxu I-fatt illi entita morali tista’
tkun offiza fl-unur, ir-reputazzjoni u I-fama taghha u tigi konsegwentement esposta
ghar-redikolu u ghad-disprezz pubbliku. Dan il-fatt imbaghad jaghti dritt t’azzjoni lil
tali entita, liema dritt huwa separat u distint minn kull dritt li jista’ separatament
jappartjeni lil membri singoli tal-istess entita.”

4

48. Ir-reputazzjoni ta’ korp guridiku ghad i hija differenti minn reputazzjoni ta
individwu xorta wahda tezisti u timmerita protezzjoni mil-ligi. Din hija kwistjoni
distinta mill-ingurja ta’ isem u malafama ta’ negozju li I-ligi tipprotegi taht I-Artikolu
29 tal-Kap. 248 (u llum il-gurnata taht I-Artikolu 16 tal-Kap. 579) illi tittratta biss
dikjarazzjonijiet qarrieqa li x’aktarx jaghmlu hsara lin-negozju u li jsiru minn persuna
li tkun taf li huma foloz jew li bid-diligenza xierqa setghet tkun taf.

49. Skont il-professur tal-ligi Amerikan, Robert Charles Post, il-protezzjoni tar-
reputazzjoni ta’ individwu hija r-raison d’étre tal-ligi tal-malafama. Post jiddeskrivi
tliet elementi tar-reputazzjoni jew ahjar interessi li ghandhom jigu mharsa fir-
reputazzjoni ta’ persuna, cioe I-proprjeta, I-unur u d-dinjita. Fi kliemu, ir-reputazzjoni
hija fenomenu socjali illi tinbena mill-interazzjoni ta’ bejn il-bnedmin u I-interessi li
ghandhom jigu imharsa huma tali li jaffettwaw jew jigu affettwati minn din I-
interazzjoni.” (fn. 19 Robert C Post “The Social Foundations of Defamation Law;
Reputation and the Constitution (1986)”.

50. L-interessi li ghandhom jigu protetti fir-reputazzjoni ta’ individwu huma
naturalment differenti minn dawk ta’ korp guridiku. L-izjed interess ovvju li
kumpannija ghandha biex tipprotegi r-reputazzjoni taghha huwa I-interess
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finanzjarju taghha. Kwalunkwe kumpannija tista’ tiggwadanja beneficcji finanzjarji
kbar minn reputazzjoni tajba u huwa logiku li jekk din ir-reputazzjoni tigi mtappna I-
istess kumpannija tista’ ssofri danni konsiderevoli. Fis-sentenza Ingliza, Metropolitan
Saloon Omnibus Co Ltd v Hawkins (Court of Exchequer, 2 Dec, 1858) inghad illi:

“Itis clear that a corporation at common law may maintain an action for libel by which
its property is injured ... it would be very odd if a corporation had no means of
protecting itself against wrong; and if its property is injured by slander it has no
means of redress except by action.”

Id-dritt li kumpannija tipprotegi I-interessi taghha huwa wkoll rikonoxxut minghajr il-
htiega li jigu ppruvati danni. Hekk perezempju fis-sentenza South Hetton Coal Co. Ltd.
v. North-Eastern News Association Ltd (1894, Court of Appeal) intqal hekk mill-Qorti
tal-Appell Ingliza:

“Then, if the case be one of libel — whether on a person, a firm, or a company — the
law is that damages are at large. It is not necessary to prove any particular damage:
the jury may give such damages as they think fit, having regard to the conduct of the
parties respectively, and all the circumstances of the case ... a trading corporation’s
property or its business may be injured by defamatory statements against its trading
character”.

Fis-sentenza izjed ricenti Jameel v Wall Street Journal Europe SPRL (2006, House of

Lords) intqal hekk minn Lord Scott:

“the reputation of a corporate body is capable of being, and will usually be, not simply
something in which its directors and shareholders may take pride, but an asset of
positive value to it. Why else do trading companies pay very substantial sums of
money in advertising their names in TV commercials which usually say next to nothing
of value about the services or products on offer from the company in question but
endeavour to present an image of the company that is attractive and likely to cement
the name of the corporation in the public memory? Why do commercial companies
sponsor sporting competitions, so that one has the XLtd Grand National or the YLtd
Open Golf Championship or the ZLtd Premiership? It is surely because reputation
matters to trading companies and because these sponsorship activities, associating
the name of the company with popular sporting events, are believed to enhance the
sponsor’s reputation to its commercial advantage. The organisers of a variety of
activities some sporting, some cultural, some charitable, are constantly on the look-
out for sponsorship of an activity in question by some commercial company. The
choice of sponsor and the reputation of the sponsor matter to these organisers. Who
would these days choose a cigarette manufacturing company to sponsor an athletic
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event or a concert in aid of charity? If reputation suffers, sponsorship invitations may
be reduced, advertising opportunities may become difficult, customers may take
their custom elsewhere. If trade suffers, profits suffer.”

51. Fir-rigward tal-interess finanzjarju ta’ kumpanniji, Lord Reid kien qal hekk fis-
sentenza Lewis v. Daily Telegraph Ltd (1964, AC)

“A company cannot be injured in its feelings, it can only be injured in its pocket. Its
reputation can be injured by a libel but that injury must sound in money.”

52. Il-ligi I-gdida taht il-Kap. 579 tirrikonoxxi dan il-kuncett u zzid I-element ta’ “telf
finanzjarju serju” meta fil-proviso ghall-Artikolu 3(4) tipprovdi kif ge;j:

“3(4) Stqarrijiet mhumiex diffamatorji sakemm ma jikkawzawx hsara serja jew
ikunu jistghu jikkawzaw hsara serja lir-reputazzjoni tal-persuna jew persuni
specifici li jaghmlu t-talba:

lzda, ghall-finijiet ta’ dan l-artikolu, hsara lir-reputazzjoni ta’ korp li jopera ghal
profitt mhijiex hsara serja sakemm ma tkunx ikkawzat jew tkun ser tikkawza telf
finanzjarju serju.”

53. Madanakollu pozizzjoni bhal din ma tapplikax ghal dawk il-korpi guridici illi ma
jkunux gew imwaqqfa ghal skopijiet ta’ profitt bhal organizzazzjonijiet filantropici,
karitattivi jew socjali. Fil-kaz de quo |-Aquatic Sports Association mhijiex entita
mwaqqfa ghal skopijiet ta’ profitt jew negozju izda b’dagshekk ma ffissirx illi
m’ghandhiex x’titlef jekk ir-reputazzjoni taghha tigi mtappna. Bhal kumpanniji
mwagqqfa ghan-negozju, organizzazzjoni volontarja tista’ ssofri danni kbar jekk tkun
tiddependi fuq is-sapport finanzjarju tal-pubbliku u d-dagqa ghar-reputazzjoni taghha
¢cahhadha minn din I|-ghajnuna. Pero ‘| hinn minn riperkussjonijiet finanzjarji,
organizzazzjoni volontarja tista’ wkoll issofri fil-missjoni taghha li tilhaq I-ghanijiet
filantropici, karitattivi jew socjali taghha jekk f'ghajnejn il-pubbliku hija ma tkunx
bagghet denja li twassal il-messagg taghha jew altrimenti tkun tilfet mir-reputazzjoni
jew fama taghha.

54. Ghalhekk mhux il-kaz illi I-Assocjazzjoni rikorrenti m’ghandhiex locus standi f'din
il-kawza u din it-tieni eccezzjoni ukoll ged tigi michuda.

Kunsiderazzjonijiet dwar id-difiza tal-fair comment

55. It-tielet eccezzjoni tal-intimat hija dik illi: “ma hemm xejn ingurjuz jew

malafamanti f’dak li inkiteb ... stante illi dan jammonta ghal ‘fair comment’ dwar fatti
ta’ interess pubbliku u kritika li hija accettata f'socjeta demokratika.”
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56. Fis-sentenza London Artists Ltd. v. Emile Littler (England and Wales Court of
Appeal — Civil Division —10.12.1968) il-mibki Lord Denning qal hekk:

“The second point is whether the allegation of a “plot” was a fact which the
defendant had to prove to be true, or was it only comment? In order to be fair, the
commentator must get his basic facts right. The basic facts are those which go to the
pith and substance of the matter: see Cunningham-Howie v. Dimbleby (1951) 1 K.B.
360, 364. They are the facts on which the comments are based or from which the
inferences are drawn — as distinct from the comments or inferences themselves. The
commentator need not set out in his original article all the basic facts: see Kemsley v.
Foot (1952) A.C. 345; but he must get them right and be ready to prove them to be
true. He must indeed afterwards in legal proceedings, when asked, give particulars of
the basic facts: see Burton, v. Board (1929) 1 K.B. 301; but he need not give particulars
of the comments or the inferences to be drawn from those facts. If in his original
article he sets out basic facts which are themselves defamatory of the plaintiff, then
he must prove them to be true: and this is the case just as much after section 6 of the
Defamation Act, 1952, as it was before. It was so held by the New Zealand Court of
Appeal in Truth (N.Z.) Ltd. v. Avery (1959) N.Z.L.R. 274, which was accepted by this
court in Broadway Approvals Ltd v. Odhams Press Ltd (1965) 1 W.L.R. 805. It is indeed
the whole difference between a plea of fair comment and a plea of justification. In
fair comment he need only prove the basic facts to be.”

57. Dwar din id-difiza Gatley jghid kif gej:

“To succeed in a defence (of fair comment) the defendant must show that the words
are comment, and not a statement of fact. However, an inference of fact from other
facts referred to may amount to a comment. He must also show that there is a basis
of fact for the comment, contained or referred to in the matter complained of, at
least to the extent of indicating that what is being stated is comment. Finally, he must
show that the comment is on a matter of public interest, one which has expressly or
implicitly put before the public for judgment or is otherwise a matter with which the
public has a legitimate concern. If the Claimant can show that the comment was
actuated by malice (which for this purpose means that the defendant was not
expressing his genuine opinion) he will defeat the plea. It is not enough, however, to
show that the comment was prejudiced or exaggerated or “unfair” in the ordinary
sense of that word”. (fn. 20 Gatley on Libel and Slander Sweet and Maxwell (London)
11th ed., pagna 336)

58. Fis-succint, I-elementi tad-difiza tal-fair comment skont Gatley kif
sussegwentement elaborati mill-Qrati taghna (fn. 21 Ara perezempju Dr Louis Galea
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vs Etienne St John u Felix Agius (Rif. Nru. 946/1997 JRM deciza fit-30 ta’ April, 2015)
huma s-segwenti:

1. ll-kumment irid ikun gie msejjes fuq fatti li jkunu ssemmew fil-pubblikazzjoni li
minnha jitressaq l-ilment;

2. ll-fatti msemmija jridu jkunu sostanzjalment veri;

3. Jekk il-kumment ikun dwar imputazzjoni ta’ motivi korrotti jew dizonesti irid
jinwera li dan il-kumment kien gustifikabbli jew misthoqq;

4. ll-kumment irid ikun tali li jikkwalifika bhala kritika u mhux zeblih, tghajjir jew
insolenza; u

5. ll-kumment irid jaghti I-fehma onesta tal-kummentatur u I-pubblikazzjoni ta’ dik
il-fehma ma tkunx saret b’hazen jew bil-hsieb preciz li jwegga’ lil dak li jkun.

6. Il-kummenti jridu jkunu msejsa fug materja ta’ interess pubbliku, suggett illi jkun
gie espost lill-pubbliku ghall-gudizzju tieghu jew inkella kwistjoni illi tkun ta’
“legitimate concern” ghall-pubbliku.

59. II-Qorti tqis illi I-kuntest li fih gew ippubblikati I-kummenti tal-intimati huwa “a
matter of public interest” stante illi kienu jikkoncernaw loghba tal-waterpolo
f’kompetizzjoni internazzjonali li fiha kien ged jippartecipa t-tim nazzjonali Malti.
Madanakollu dan wahdu mhux bizzejjed biex jiggustifika d-difiza tal-fair comment
jekk johrog li I-allegazzjonijiet li ghamel I-intimat “that which goes to the pith and
substance of the matter” kienu skorretti.

60. ll-punt principali li jghaqqad il-kummenti tista’ tghid kollha tal-intimat huwa dak
illi fil-fehma tieghu I-assocjazzjoni m’ghamlet xejn sabiex tiddefendi lit-tim nazzjonali
Malti mid-decizjoni “ingusta” li imponiet il-FINA u li din kellha tezercita r-rimedji kollha
disponibbli ghaliha sabiex tisfida I-istess decizjoni, inkluz billi tishaq fuq id-dritt ghal
smigh gust. Fil-fehma tieghu I-kunsill kollu tal-assocjazzjoni kellu jirrizenja stante I-
inkompetenza tal-membri inkluz tar-rikorrent li ssemma b’ismu ghal numru ta’ drabi.

61. Mill-kummenti kollha lamentati mir-rikorrenti |-Qorti tara illi I-bicca I-kbira
minnhom ghad li jikkonsistu fi kritika harxa u xi kultant anke vulgari tal-operat tal-
assocjazzjoni rikorrenti u/jew tar-rikorrent, madanakollu ma jistghu bl-ebda mod
jikkwalifikaw bhala malafamanti anke jekk jirrizulta illi huma bbazati fuq fatti
skorretti.

62. Kif intgal mill-Onorabbli Qorti tal-Appell (Superjuri) fis-sentenza fl-ismijiet:
Lawrence Pullicino v. Victor Camilleri et (App. Civ. Nru. 992/1997/1 — 28.03.2014):

“.. din il-Qorti tara li ghandha tibda biex tafferma li mhux kull allegazzjoni ta’ fatt, i
jirrizulta li mhux veru, ghandu jitgies li hu malafamanti. ll-malafama timmanifesta
ruhha meta ssir hsara ghar-reputazzjoni ta’ dak li jkun; jista’ jkun li dak li jkun
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ippubblikat ma jkunx “fair”, izda dan ma jfissirx ne¢essarjament li dik il-pubblikazzjoni
tkun ingurjuza ghad-dinjita ta’ dik il-persuna ... L-enfasi hija fuq il-htiega li |-
allegazzjonijiet ikunu malafamanti, b’mod li jattakkaw ir-reputazzjoni tal-persuna
milquta u I-fama tieghu.”

63. Issa I-Qorti jirrizultalha illi tabilhaqq skont kif intqal mir-rikorrenti fix-xhieda
taghhom, il-FINA Ed. 2017 Rules mhux biss kienu jistipulaw illi f’kaz ta’ tkeccija mill-
pixxina ta’ izjed minn tliet membri tal-istess tim dak it-tim jigi awtomatikament
skwalifikat u jitlef il-loghba 5-0 (Artikolu 6.1) izda inoltre ma kinux jaghtu d-dritt lil xi
assocjazzjoni nazzjonali li tappella minn xi decizjoni ta’ skwalifika u jekk xejn kienu I-
individwi koncernati li setghu jappellaw separatament kontra t-tkeccija taghhom.

64. Lill-Qorti jirrizultalha ukoll pero mill-FINA Handbook i gie esebit animo ritirandi
mir-rikorrenti illi kien hemm General Rules illi kienu jaghtu Il-opportunita lill-
assocjazzjoni li tal-inqas titlob rimedju mid-decizjoni tar-referee illi jwaqqaf il-loghba
u/jew ikecci xi players Maltin u possibilment anke mid-decizjoni tal-FINA li tiskwalifika
lit-tim Malti mill-kompetizzjoni u dan billi jsir protest u jekk ikun hemm bzonn appell
lill-“Jury of Appeal”:

“GR 9.2 Protests
GR 9.2.1 Protests are possible

(a) if the rules and regulations for the conduct of the competition are not observed,
(b) if other conditions endanger the competitions and/or competitors, or

(c) against decisions of the referee; however, no protest shall be allowed against
decisions of fact.

GR 9.2.2 Protest must be submitted

(a) to the referee,

(b) in writing on FINA form:s,

(c) by the responsible team leader;

(d) together with a deposit of 500 Swiss Francs or its equivalent, and

(e) within 30 minutes following the conclusion of the respective event or match.

If conditions causing a potential protest are noted prior to the event a protest must
be lodged before the signal to start is given.

GR 9.2.3 All protests shall be considered by the referee. If he rejects the protest, he
must state the reasons for his decision. The team leader may appeal the rejection to
the Jury of appeal whose decision shall be final ...”.

65. Ir-rikorrenti jishqu f'partijiet differenti fix-xhieda taghhom illi:
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a. Dritt ta’ appell ma kienx hemm,

b. Dritt ta’ appell kien hemm imma ma kienx vijabbli li wiehed imur ghalih stante illi
ma kienx hemm cans li jintlaqa’ I-appell,

¢. Ma kienx jaghmel sens li wiehed jappella stante illi kien hemm il-bizgha illi jekk
isir dan il-FINA tadotta linja harxa kontra I-kowc¢ nazzjonali Malti li kien tkecca
wagqt il-loghba, li possibilment seta’ jinghata sospensjoni twila b’impatt
konsiderevoli fuq il-loghob futur tat-tim Malti f'’kompetizzjonijiet ohra
importanti,

d. L-appell ma kellux isir ghaliex it-tim Malti zbalja u kellu juri li qed jerfa’ r-
responsabbilita ghall-azzjonijiet tieghu u b’hekk jaghti ezempju,

e. Rikors ghall-CAS (Qorti ghall-Arbtiragg tal-Isport) ma kienx vijabbli stante illi kien
jinvolvi spejjez kbar.

66. II-Qorti tara illi I-assocjazzjoni rikorrenti setghet kienet ferm izjed proattiva u
trasparenti billi immedjatament (u mhux I-ghada) tinforma lill-pubbliku sportiv Malti
dwar it-toroq miftuha fir-rigward tar-rimedji li setghu jittiehdu mit-tim Malti. L-
istqarrija li harget fit-23 ta’ Ottubru, 2017 kienet xotta ferm f’dan ir-rigward u ma
kinitx taghti l-ebda hjiel dwar ghalfejn |-Assocjazzjoni kienet ghazlet illi ma
tikkuntestax Il-iskwalifika tat-tim Malti. In-nugqas taghha li taghmel dan flimkien
man-nuqqas li tispjega b’mod car il-pozizzjoni taghha esponiha ghal kritika li ma
tistax titgies li kienet ingusta meta wiehed jikkunsidra illi t-tim nazzjonali kien ftit
sekondi biss milli jaghmel rebha prestigjuza f’kompetizzjoni internazzjonali.

67. Ill-fatt illi I-Assocjazzjoni topera fuq bazi volontarja u I-fatt illi r-rikorrent jahdem
ukoll minghajr rimunerazzjoni, ma taghmilhomx immuni ghall-kritika, anke ingusta,
dwar l-operat taghhom.

68. Ghall-Qorti, il-bicca I-kbira tal-kummenti tal-intimat jikkonsistu fi kritika gusta
(anke jekk f'xi waqt, vulgari) tal-operat tal-assocjazzjoni rikorrenti u/jew tar-rikorrent
u mhumiex malafamanti.

69. Fir-rigward tal-kumment a fol. 12 bil-kliem “Was the match SOLD by the ASA of
Malta?” il-Qorti tgis kemm mill-kuntest tal-bgija tal-kummenti li saru mill-intimat
dakinhar u kemm minn dak li effettivament sehh waqt u wara I-loghba illi I-intimat
ma kienx gieghed jallega fattwalment illi I-assocjazzjoni nxtrat sabiex titlef il-loghba.
Jekk wiehed jifli dak il-kumment/mistogsija jara illi dan gie segwit immedjatament
minn numru ta’ mistogsijiet ohra mill-intimat li Ikoll kemm huma ma jistghux jitgiesu
rapprezentazzjoni ta’ fatti izda semmai, stedina ghal spjegazzjoni. Dan ifisser li l-istess
kummenti ma jaghmlux fatt dak li ged jistagsu dwaru. Huwa vera illi jistghu jsiru
mistogsijiet li minnhom infushom ikunu “loaded” jew “indikattivi” tat-twegibiet
infushom. Perdo sakemm il-mistogsijiet ma jkunux jinkludu fihom infushom
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asserzjonijiet ta’ fatt dawn m’ghandhomx jitgiesu bhala malafamanti anke jekk ikunu
imbarazzanti jew xejn pjacevoli lil min jikkoncernaw.

70. IlI-Qorti tqis illi kemm [-Assocjazzjoni rikorrenti u kif ukoll ir-rikorrent innifsu
kellhom rimedju sufficjenti f’kaz illi hassew li I-imgiba jew I-intenzjonijiet taghhom
gew impoggija fid-dubju u dan huwa d-dritt tar-risposta pprovdut mill-Artikolu 21 tal-
Kap. 248. Tali dritt seta’ jigi eZercitat fil-forma ta’ dikjarazzjoni mir-rikorrenti bhala
kontradizzjoni jew spjegazzjoni, mahruga mill-intimat innifsu fuq is-sit tieghu ta’
Facebook. Mill-provi hareg illi r-rikorrenti ma ezercitawx dan id-dritt u minflok ghazlu
li jifthu dawn il-proceduri f'temp ta’ ftit gimghat.

71. Fic-cirkustanzi I-Qorti tara ghalhekk illi din I-eccezzjoni ghandha tigi akkolta.
Decizjoni

4

72. Ghal dawn ir-ragunijiet il-Qorti gieghda tiddisponi minn din il-kawza billi tilga
t-tieni [recte: it-tielet] eécezzjoni tal-intimat u tichad it-talbiet tar-rikorrenti billi I-
kummenti lamentati in parte ma jistghux jitgiesu malafamanti u jammontaw ghal
fair comment. Fir-rigward ta’ spejjez kull parti ghandha tbati taghha.

L-Appell

11. Ir-rikorrenti hassewhom aggravati b’din is-sentenza u pprezentaw appell
minnha fit-8 ta’ Marzu, 2022, fejn talbu lil din il-Qorti joghgobha tirrevoka s-
sentenza tal-14 ta’ Frar, 2022 fl-ismijiet premessi, u tilga’ t-talbiet taghhom, bl-

ispejjez kontra l-appellat.

12. L-appellanti galu li huma hassewhom aggravati ghaliex I-Ewwel Qorti ma
haditx konsiderazzjoni tal-kummenti kollha li gew ippubblikati, u nagset milli
tapprezza l-effett li kellhom uhud mill-kummenti fil-kuntest tal-kummenti I-ohra
tal-appellat, u dan fl-isfond tal-incident li sehh. Qalu li kieku dan kollu kellu
jittiehed in konsiderazzjoni, wiehed isib li dawn il-kummenti ma jammontawx
ghal fair comment, izda huma allegazzjonijiet ta’ nugqas ta’ etika u agir kriminali

li huma totalment infondati, u li jhammgu r-reputazzjoni tal-appellanti, u
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ghalhekk huma malafamanti. It-tieni aggravju tal-appellanti huwa li [-Ewwel
Qorti kienet zbaljata meta hadet in konsiderazzjoni I|-fatt li l-appellanti ma

ezercitawx id-dritt tar-risposta meta ezaminat id-difiza tal-fair comment.

13. L-appellanti galu li I-Ewwel Qorti waslet ghall-konkluzjoni li I-kummenti li
saru mill-appellat jammontaw ghal fair comment ghaliex uhud minnhom inkitbu
fil-forma ta’ mistogsijiet, u qalet li b’dawn il-kummenti I-appellat ma kienx
gieghed jallega fatti izda kien gieghed jitlob spjegazzjoni dwar x’'gara. L-
appellanti qgalu li |-Qrati taghna jaghmlu distinzjoni bejn ‘fair comment’ u
‘statement of fact’, u ghamlu riferiment ghal sentenzi fejn inghad li biex tirnexxi
d-difiza tal-fair comment, il-kliem li jintgalu jridu jkunu jammontaw ghal
kumment u mhux ghal stat ta’ fatt. L-appellanti galu li I-Ewwel Qorti nagset milli
tikkonsidra |-kummenti kollha tal-appellat, partikolarment fejn dan qal i
“Maltese Water Polo and Her Athletes were DEFRAUDED” u “The WHOLE
COUNCIL has to RESIGN ... EN BLOCK”. Qalu li b’dawn il-kummenti, I-appellat la
kien gieghed jistagsi mistogsijiet u langas ma kien gieghed jistieden lill-appellati
jikkjarifikaw u jispjegaw il-fatti. Ghall-kuntrarju, sahqu l-appellanti, bl-ewwel
kumment l-appellat kien gieghed jallega li huma frodisti, u bit-tieni kumment
huwa kompla jimplika dan. L-appellanti galu li ghalhekk, dawn il-kummenti ma

7

jistghux jitgiesu taht I-ambitu ta’ ‘fair comment’ ghaliex huma foloz. Qalu wkoll
li bil-kumment “The PRESENT ASA of Malta NEEDS and | am DEMANDING SO to
RESIGN EN BLOCK so that a NEW Council is elected ASAP to settle the issue
OUTRIGHT and GETS what is OWED to Malta in FULL. The present Council or at
least the President CANNOT DELIVER ... PERIOD!!!”, l-appellat qgieghed jipponta

subghajh direttament lejn ir-rikorrent Caruana Curran, li huwa |-President tal-

Assocjazzjoni. Qalu li tenut kont tal-kliem li ntqal, is-sekwenza tal-kummenti, u
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lejn min kienet diretta I-kritika, wiehed bilfors jifhem li I-ASA u/jew il-President
taghha, qeghdin jigu implikati f'korruzzjoni, konsistenti fil-bejgh ta’ loghba

internazzjonali, jigifieri f'reat kriminali li [-appellat stess jiddeskrivi bhala frodi.

14. L-appellanti ghamlu riferiment ukoll ghad-domanda |i saret dwar il-
possibilita li I-loghba setghet inbieghet, u qalu li dan il-kumment irid jinqara fil-
kuntest tal-kummenti |-ohra li saru, ghaliex dan huwa kumment iehor li lilhom
jimplikahom f’korruzzjoni. L-appellanti galu li filwaqgt li I-Ewwel Qorti ticcita lil
Gatley u s-sitt punti li jsemmi dwar id-difiza tal-fair comment, foshom il-htiega
ta’ gustifikazzjoni fejn wiehed jimplika motivi korrotti jew dizonesti, fil-kaz in
ezami l-appellat ghamel implikazzjonijiet fil-konfront tal-appellanti, fejn allega
dizonesta u korruzzjoni da parti tal-ASA u I-President taghha. Qalu li skont il-
Gatley, dawn l-imputazzjonijiet huma accettabbli biss fejn gustifikabbli jew
misthoqq, u I-Ewwel Qorti kienet zbaljata meta kkonkludiet li dan il-kumment
kien gustifikabbli jew misthoqqg. Qalu li dawn kienu kummenti mmotivati minn
suppozizzjonijiet malizzjuzi li ma gewx sostanzjati u li jimputaw agir zleali u
kriminali immirat lejn l-appellanti. Qalu li ladarba Il-appellat nagas milli
jiggustifika I-kummenti tieghu bhala fair comment, abbazi tad-difiza li gajjem,
dan ifisser li dawn il-kummenti ma kinux jikkostitwixxu fair comment u li tali
difiza ma treggix. Qalu li dawn il-kummenti li jammontaw ghal statement of fact
u langas ma jikkostitwixxu fair comment, ghaliex huma kummenti infondati u
irresponsabbli. L-appellanti sostnew ukoll i I-kummenti tal-appellat
jammontaw mhux biss ghal kritika, zeblih, tghajjir u insolenza, izda wkoll ghal

theddid.
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15. B’riferiment ghat-tieni aggravju taghhom, |-appellanti qalu li I-Ewwel
Qorti ma kellhiex tikkonsidra jekk huma ezercitawx id-dritt tar-risposta kif
jipprovdi l-artikolu 21 tal-Kap. 248, u langas ma messha implikat xi nuggas da
parti tal-appellanti jew tassumi li hemm fair comment ghaliex ma ntalbitx
replika, kif fil-fatt sar. Qalu li d-dritt ghal risposta huwa dritt li huwa prerogattiva
assoluta ta’ min jaghzel li jezercitah jew le, u ghalhekk hadd m’ghandu jigi
ttimbrat jew ikkastigat jekk jaghzel li ma jezercitax dritt li taghti |-ligi. Qalu wkoll
li I-fatt li huma ghazlu li ma jezercitawx dan id-dritt, m’ghandux inagqgas mir-
responsabbilita tal-appellat ghal dak li ntgal minnu, ghaliex il-kummenti tieghu
jibgghu diffamatorji, u l-appellat m’ghandux jigi ezonerat mir-responsabbilita
ghaliex l-appellanti ma ghamlux replika. Qalu wkoll li I-ezerc¢izzju ta’ dan id-dritt
ghandu rilevanza biss fejn jidhlu danni, izda mhux biex jigi stabbilit jekk il-

kummenti jammontawx ghal fair comment.

16. L-appellat ma ressaq |-ebda risposta ghar-rikors tal-appell tal-appellanti.

Konsiderazzjonijiet ta’ din il-Qorti

17. 1l-Qorti ser tghaddi sabiex tikkonsidra |-appell imressag mill-appellanti, u
dan fid-dawl ta’ dak li gie kkunsidrat u deciz fis-sentenza appellata li I-kummenti
li kiteb I-appellat jammontaw ghal fair comment, u li ghalhekk mhumiex libelluzi

u malafamanti fil-konfront taghhom.

L-ewwel aggravju: [l-Ewwel Qorti nagset milli tqis il-kummenti kollha li
gew ippubblikati, u nagset milli tapprezza I-effett li
kellhom uhud minn dawn il-kummenti]
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18. L-appellanti spjegaw li huma hassewhom aggravati ghaliex I-Ewwel Qorti
nagset milli tqis il-kummenti kollha li gew ippubblikati mill-appellat, kif ukoll
nagset milli tgis I-effett li uhud minn dawn il-kummenti kellhom fughom. Qalu
li I-appellat m’ghamel |I-ebda fair comment f'uhud mill-kummenti li ghadda, izda
imputa allegazzjonijiet ta’ nuqqgas ta’ etika u agir kriminali da parti taghhom.
Qalu li uhud mill-kummenti ma sarux fil-forma ta’ domandi, izda huma
espressjoni tal-hsieb tal-appellat li r-rikorrenti huma frodisti, u sahansitra
akkuzahom b’korruzzjoni jew frodi, partikolarment meta dan allega li I-loghba
kienet mibjugha. Qalu li dawn mhumiex kummenti gustifikabbli jew misthoqqa,
izda huma kummenti irresponsabbli u infondati indirizzati lejhom,
partikolarment lejn Joseph Caruana Curran fil-kapacita tieghu ta’ President tal-

Assocjazzjoni.

19. IlI-Qorti tqis li fis-sentenza moghtija mill-Ewwel Qorti, gew iccitati diversi
awturi u anki gurisprudenza tal-Qrati taghna li jaghtu definizzjoni ta’ x'inhu dak
li jammonta ghal fair comment. Fost |-ohrajn, I-Ewwel Qorti galet li kumment
dwar imputazzjoni ta’ motivi korrotti jew gustifikati jrid ikun gustifikabbli jew
misthoqq, u li I-kumment li jinghad irid ikun jammonta ghal kritika u mhux
zeblih, tghajjir jew insolenza, u li I-kumment irid ikun sar minghajr hazen jew
hsieb li jwegga’. Huwa proprju hawnhekk fejn din il-Qorti ma tagbilx mal-Ewwel
Qorti fejn qalet li I-kummenti li saru mill-appellat ma kinux mahsuba biex
izebilhu u jinsulentaw lill-appellanti, partikolarment dawk li gew identifikati
b’isimhom jew bil-kariga li jokkupaw. L-appellat fil-kummenti tieghu sahansitra
gal li |-President tal-Assocjazzjoni appellanta, jigifieri Joe Caruana Curran,
ghandu jirrizenja u li dan mhux denju tal-kariga li jokkupa. Imputazzjoni ohra li

saret kienet dik li I-loghba kienet ‘mibjugha’, bl-implikazzjonijiet kollha Ii
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kumment bhal dan igib mieghu. Il-Qorti tifhem il-kuntest li fih intqalu certi
kummenti, partikolarment wara li I-appellat spjega kemm ghandu ghal galbu I-
isport tal-waterpolo u kemm huwa appassjonat ghal-loghba. Dan ma jfissirx li
kien gustifikat jghaddi I-kummenti li ghadda minhabba dizappunt ghall-fatt |i I-
Assocjazzjoni nagset milli tappella jew b’xi mod tipprotesta ghad-decizjoni li
ttiehdet li Malta u pajjiz iehor jigu skwalifikati mill-kompetizzjoni, u b’hekk il-
pajjiz li gie fit-tielet post spi¢ca rebah il-kampjonat. Huwa minnu li jista’ jkun li |-
appellat ghadda certi kummenti bhala knee jerk reaction ghad-dizappunt li kull
min ghandu dan l-isport ghal galbu hass wara dak li sehh fit-22 ta’ Ottubru,
2017, izda dan xorta wahda ma jiggustifikax uhud mill-kummenti li saru mill-
appellat fug il-mezzi soc¢jali. L-appellanti huma persuni maghrufa sew fic-crieki
sportivi u soc¢jali f'Malta, u l-implikazzjoni li huma setghu kienu involuti fmatch
fixing jew f'xi arrangament li m’hemmx loku fl-isport, hija wahda dizonesta u
mahsuba biss biex ittappan ir-reputazzjoni ta’ dawn |-istess persuni. llI-frazi “The
President cannot deliver”, hija espressjoni tal-fehma tal-appellat, u la tista’
titgies li hija dikjarazzjoni ta’ fatt, u lanqas ma tista’ titgies li tammonta ghal fair
comment. Hawnhekk il-Qorti taghmel riferiment ghas-sentenza ta’ din il-Qorti
diversament preseduta fl-ismijiet Carmel sive Charles Spiteri vs. Daphne
Caruana Galizia', tal-20 ta’ Novembru, 2009, fejn inghad:

“Jibda biex jinghad illi meta I-kliem uzati huma per se derogatorji u ingurjuzi |-

intenzjoni illi ssir hsara (animus iniuriandi) kienet prezunta (Ara Profs. J. Rizzo Naudi

vs F. Agius Mizzi et, deciza fit-13.05.1997). L-awtur Gatley, ‘On Libel and Slander’,

jghid fost affarijiet ohra: “... the question was not what the defendant intended but

what reasonable men, knowing the circumstances in which the words were published

would understand to be the meaning. Liability for libel does not depend on the
intention of the defamer but on the fact of the defamation. The question is not

120.11.20009.
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whether the writer of an alleged libel means but what is the meaning of the words he
has used. It is not the defendant’s intention or the meaning in his own mind that
makes the sense of the libel, but what was the meaning and inference that would
naturally be drawn by reasonable and intelligent persons reading it.”
20. llI-Qorti tqis li mument ta’ dizappunt ghall-persuni involuti fl-isport tal-
waterpolo, gurnalist fil-gasam tal-waterpolo kellu jkun aktar attent fil-lingwagg
li juza, ghaliex dak li nghad minnu seta’ facilment jigi interpretat bhala akkuza
ta’ ghemil frawdolenti jew ta’ korruzzjoni da parti tal-ASA u tad-dirigenti taghha.
ll-kummenti tal-appellat li I-President tal-ASA mhux kompetenti u li dan ghandu
jwarrab, huma kummenti li ma jammontawx ghal kritika gusta, izda ghal zeblih
f'ghajnejn il-pubbliku. 1I-Qorti hawnhekk tqgis ukoll I-ammont ta’ messaggi li
ttellghu b’mod assidwu mill-appellat, u l-insistenza tieghu li kienet |-ASA u d-
dirigenti taghha li b’xi mod nagsu u li wasslu biex Malta tigi skwalifikata mill-
kompetizzjoni. Imkien ma ssemma Il-agir xejn denju ta’ uhud mill-plejers u ta’
persuni ohra li kienu involuti fil-loghba u li xehed dwarhom Joe Caruana Curran,
u li lkoll ikkontribwixxew ghad-decizjoni li ttiehdet mill-ASA li ma jsir |-ebda
protest u |-ebda appell mid-decizjoni |li ttiehdet mill-FINA. L-appellat, bil-
kummenti tieghu, attribwixxa I|-konsegwenzi li sehhew biss lill-appellanti,
minflok ma kkummenta b’mod oggettiv fuq dak li wassal ghad-decizjoni li Malta
tigi skwalifikat mill-kompetizzjoni. Uhud mill-kummenti imbaghad, marru oltre
minn kritika harxa tan-nuqgasijiet tal-ASA, izda wasslu biex saret hsara lir-
reputazzjoni tal-persuni involuti fit-tmexxija ta’ din I-assocjazzjoni.
Ghaldagstant il-Qorti ma tagbilx mal-Ewwel Qorti li I-fehma espressa mill-
appellat tammonta ghal fair comment, u ghalhekk geghda tilga’ l-ewwel

aggravju.
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It-tieni aggravju: [id-dritt tar-risposta]

21. L-appellanti galu li huma hassewhom aggravati b’dak li kellha xi tghid I-
Ewwel Qorti dwar il-fatt li huma ma invokawx id-dritt taghhom li jressqu
risposta ghall-kummenti li ghadda I-appellat. Qalu li d-dritt ghar-risposta huwa
prerogattiva assoluta ta’ min jaghzel li jezercitah, u hadd m’ghandu jigi kkastigat
jekk jaghzel li ma jezercitax dan id-dritt. Qalu wkoll li I-fatt li huma ghazlu li ma
jezercitawx dan id-dritt, ghandu jkollu konsegwenza biss fuq il-kwantifikazzjoni
tad-danni, izda mhux fuq id-decizjoni li ttiehdet dwar jekk huma kellhomx ragun

ihossuhom immalafamati jew le.

22. L-artikolu 21(1) tal-Kap. 248 jipprovdi illi:

“21 (1) Kull persna li I-azzjonijiet jew I-intenzjonijiet taghha jkunu gew imfissra hazin
jew li tigi esposta ghal attakk fuq I-unur, id-dinjita jew ir-reputazzjoni taghha jew ghal
indhil fil-hajja privata taghha permezz ta’ jew f’gazzetta jew xandira, jkollha d-dritt li
titlob u li tigi pubblikata minnufih mignhajr hlas fl-istess gazzetta jew fuq l-istess mezz
ta’ xandir, skont il-kaz, dikjarazzjoni bhala kontradizzjoni jew spjegazzjoni.”

23.  Jirrizulta li l-appellanti ghazlu li ma jaghmlux uzu minn dan id-dritt ta’
risposta spettanti lilhom. Dan ¢certament li m’ghandux jigi interpretat bhala xi
ammissjoni jew accettazzjoni ta’ dak li l-appellat kellu xi jghid dwarhom jew
dwar l-operat taghhom, ghalkemm il-prassi fis-sistema taghna hija li n-nuqqas
ta’ risposta min-naha tal-parti ingurjata jkun rifless fil-quantum tad-danni li
takkorda I-Qorti. In vista tac-Cirkostanzi ta’ dan il-kaz, il-Qorti sejra tilga’ dan I-
aggravju, u geghda tordna li l-appellat ihallas I-ammont ta’ sebgha mitt euro
(€700) lill-appellant Joseph Caruana Curran pro et noe bhala danni ghall-
kummenti ingurjuzi li I-appellat ghadda dwaru bil-pubblikazzjonijiet tieghu.
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Decide

Ghar-ragunijiet premessi, din il-Qorti tiddeciedi dan I-appell billi tilga’ kemm
I-ewwel kif ukoll it-tieni aggravju, filwaqt li tiddeciedi li I-appellat ghandu
jhallas danni ammontanti ghal sebgha mitt Euro (€700) lill-appellat Joseph

Caruana Curran pro et noe.

L-ispejjez taz-zewg istanzi huma a karigu tal-appellat.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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