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George Samran
(‘l-appellat’)

vs.
Identity Malta Agency
(‘I-Agenzija appellanta’)
II-Qorti,
Preliminari

1. Dan huwa appell maghmul mill-intimata Identity Malta Agency,
hawnhekk ‘l-appellanta’, mid-decizjoni tal-Bord tal-Appelli dwar |I-
Immigrazzjoni, [minn issa 'l quddiem ‘il-Bord’], tad-9 ta’ Mejju, 2022 [minn issa
'l quddiem ‘id-decizjoni appellata’] li permezz taghha |-Bord iddecieda li
minhabba bidla fl-impjieg mir-rikorrent George Samran, hawnhekk ‘lI-appellat’,

il-Bord ma kellux jiehu konjizzjoni ulterjuri tal-appell intavolat quddiemu; ta
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direzzjoni lir-rikorrent u lill-principal prospettiv tieghu iressqu applikazzjoni ghal
Permess Uniku mill-gdid u jipprovdu |-informazzjoni u d-dokumentazzjoni kollha
lill-ldentity Malta Agency; kif ukoll ta direzzjoni lill-ldentity Malta Agency tilga’

u tipprocessa din l-applikazzjoni |I-gdida fuq il-merti taghha.

Fatti

2. Ir-rikorrent kien jinsab Malta abbazi ta’ Single Permit li kien validu ghall-
perijodu bejn it-23 ta’ Dicembru, 2020 u I-24 ta’ Dicembru, 2021. Fit-8
t’Awwissu, 2021, l-intimata irceviet email minghand JobsPlus b’lista ta’ licenzji
tal-impjieg li jiskadu wara t-8 t’Awwissu, 2021 u li gew terminati jew b’forma ta’
ittra jew b’forma elettronika bejn it-2 t’Awwissu, 2021 u t-8 t’Awwissu, 2021.
Jirrizulta li isem ir-rikorrent kien wiehed mill-ismijiet fuq din il-lista, u ghalhekk
Identity Malta Agency, wara li vverifikat li kien minnu li r-rikorrent kien gieghed
itemm l-impjieg tieghu ma’ #almann Vella Limited fejn kien jahdem ai termini
tal-Permess Uniku mahrug precedentement, baghtet tinforma lir-rikorrent li I-
permess uniku tieghu kien qgieghed jigi revokat. Ir-rikorrent gie infurmat ukoll li
huwa kien gieghed jinghata ghaxart ijiem cans biex jirregolarizza I-pozizzjoni
tieghu, wara liema terminu huwa ma jkunx ghadu awtorizzat li jibga’ f'Malta
legalment. Ir-rikorrent intavola applikazzjoni ohra fid-9 ta’ Dicembru, 2021,
ghaliex kien ser jibda impjieg gdid mal-kumpannija Gelati Mezzan Limited, izda
wara li I-intimata ghamlet il-verifiki necessarji, din stabbiliet li fil-mument li r-
rikorrent intavola l-applikazzjoni tieghu, huwa kien gieghed f'Malta illegalment.
L-intimata spjegat li abbazi tar-regolament 8(1)(¢) tal-Ligi Sussidjarja 217.17, hija
ma kellha |-ebda triq ohra ghajr |i tichad I-applikazzjoni tal-applikant. Fil-fatt,

f'ittra mibghuta mill-intimata lir-rikorrent, datata [-20 ta’ Jannar, 2022, gie

Qrati tal-Gustizzja
Pagna 2 minn 18



Appell Inferjuri Numru 50/2022 LM

spjegat li ladarba r-rikorrent ma kienx qieghed f’"Malta legalment fil-mument i
applika ghal permess uniku gdid, I-applikazzjoni tieghu kienet geghda tigi
rifijutata, u ghalhekk huwa kellu jaghmel |-arrangamenti necessarji sabiex ihalli

z-Zona Schengen.

Mertu

3. Ir-rikorrent ressaq I-appell tieghu minn din id-decizjoni quddiem il-Bord
tal-Appelli dwar |-Immigrazzjoni, fejn spjega |li huwa wasal Malta fit-30 ta’
Ottubru, 2019, u li huwa kien qgieghed f’"Malta ai termini ta’ permess uniku ta’
xoghol mahrug minn Identity Malta. Spjega |li huwa beda jahdem mal-
kumpannija Halmann Vella bhala sewwieq/xufier (driver), u dan wara li kiseb il-
permess tax-xoghol u I|-licenzja tas-sewgan mehtiega. Spjega li huwa kellu jigi
Malta biex jahdem sabiex ikun ta’ sostenn ghal familjari tieghu fil-Pakistan. Qal
li minhabba I-pandemija, is-sighat tax-xoghol tieghu tnagqsulu, u ghalhekk id-
dhul tieghu ma kienx bizzejjed biex huwa jkun jista’ jghix f'Malta u jsostni |-
familjari tieghu fil-Pakistan, u ghalhekk iddecieda li kellu jibdel I-impjieg. Qal li
kien ghalhekk li huwa ddecieda li jibda jahdem mal-kumpannija Gelati Mezzan
Limited bhala driver, u ghalhekk ipprezenta applikazzjoni gdida ma’ Identity
Malta Agency ghal ‘change of employer’. Qal li huwa kellu jibda I-impjieg tieghu
mal-kumpannija Gelati Mezzan Limited fl-1 ta’ Settembru, 2021, izda kemm hu
kif ukoll il-princ¢ipal prospettiv tieghu kienu ftiehmu li l-applikazzjoni ghal
permess uniku ta’ xoghol kellha tiddahhal fil-hin ma’ Identity Malta Agency
sabiex huwa dejjem ikun kopert b’permess ta’ residenza. Ir-rikorrent spjega li
minkejja dan, I-applikazzjoni min-naha tal-kumpannija li kienet ser timpjegah

iddahlet tard, wara li huwa gie zgwidat mid-direttur tal-istess kumpannija li kien
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ser jahdem maghha, li kien informa lir-rikorrent verbalment li kien ser jahdimlu
sabiex jakkwistalu I-permess tax-xoghol mehtieg. Ir-rikorrent gal li I-izball tieghu
kien li emmen u fada f'dak li ntqal lilu. Qal ukoll li kull tama li huwa kellu li seta’
jehin lill-familja tieghu sabiex tinqala’ mill-istat ta’ fagar li tghix fih, intemm. Ir-
rikorrent spjega li sadanittant, huwa pprova jsib impjieg iehor, u fil-fatt talab lil-
Bord jikkonsidra li jikkoncedilu opportunita ohra sabiex jibga’ f'Malta sabiex
ikun jista’ jissottometti applikazzjoni fir-rigward tal-impjieg gdid, din id-darba
ma’ Smart Recruit Limited. Ir-rikorrent gal li huwa gie imwieghed impjieg gdid
ma’ din il-kumpannija f'kaz li I-appell intavolat minnu quddiem il-Bord ikollu

ezitu favorevoli ghalih.

4. L-intimata rrispondiet ghal dan I-appell, billi qalet li fl-ewwel lok hija ma
setghetx tifhem l-aggraviji tar-rikorrent, u li dan naqas milli jelenka I-aggraviji li
fughom gieghed jibbaza |-appell tieghu. Qalet li filwaqt li r-rikorrent intavola I-
appell tieghu quddiem il-Bord fit-22 ta’ Jannar, 2022, dan naqgas milli jressaq is-
sottomissjonijiet tieghu sal-14 ta’ Frar, 2022. L-intimata spjegat li fl-20 ta’
Jannar, 2022, hija nfurmat lill-applikant li I-applikazzjoni tieghu kienet qeghda
tigi rifjutata ghaliex instab li huwa ma kienx gieghed jghix f'Malta legalment, u
dan skont dak li jipprovdi r-regolament 8(1)(¢) tal-Legislazzjoni Sussidjarja
217.17. Qalet |i fit-8 t’Awwissu, 2021, I-agenzija JobsPlus kienet baghtitilha
email b’lista ta’ 35 licenzji ta’ impjieg li kienu ser jiskadu fit-8 t’Awwissu, 2021,
jew li gew itterminati, u isem ir-rikorrent kien f'din il-lista. L-intimata galet i
ladarba I-kundizzjonijiet li abbazi taghhom inhareg il-permess uniku lir-rikorrent
ma kinux ghadhom jissussistu, huwa gie infurmat li |-permess tieghu kien
gieghed jigi revokat, permezz ta’ ittra mahruga fid-9 ta’ Settembru, 2021. L-

intimata spjegat li r-rikorrent dahhal applikazzjoni ghal permess uniku gdid fid-
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9 ta’ Dicembru, 2021, jigifieri madwar erba’ xhur wara t-tmiem tal-impjieg
tieghu. L-intimata spjegat |li minkejja r-revoka tal-permess uniku tar-rikorrent,
hija xorta wahda kkoncediet terminu ta’ ghaxart ijiem li fihom ir-rikorrent kellu
jissottometti applikazzjoni gdida, imma r-rikorrent nagas milli jissottometti
applikazzjoni gdida ghal change of employer fi zmien I-imsemmija ghaxart ijiem,
u ghalhekk kien gieghed jitgies li huwa ma kienx ghadu f’Malta legalment. Qalet
ukoll li minflok rifjut assolut, I-intimata ppruvat tara jekk |-Uffi¢jal Principali tal-
Immigrazzjoni kienx dispost li jirregolarizza |-pozizzjoni tar-rikorrent, izda wara
li saru |-verifiki mehtiega, dan iddecieda li I-istatus ta’ illegalita li kien fiha r-

rikorrent ma kellux jigi regolarizzat.

Id-Decizjoni Appellata

5. Permezz tad-decizjoni moghtija fid-9 ta’ Mejju, 2022, il-Bord iddecieda i
ladarba r-rikorrent kien ser jibdel |-impjieg, il-Bord ma kellu jiehu l|-ebda
konjizzjoni tal-appell intavolat minnu fir-rigward tal-impjieg li r-rikorrent kien
ser jibda mal-kumpannija Gelati Mezzan Limited; talab lir-rikorrent u lill-
principal prospettiv tieghu jintavolaw mill-gdid applikazzjoni ghal permess
uniku, u jipprovdu l-informazzjoni u d-dokumentazzjoni kollha mehtiega mill-
gdid lil Identity Malta Agency, u ta direzzjoni lill-intimata sabiex tilga’ u
tipprocessa din |-applikazzjoni I-gdida li ser tkun intavolata mir-rikorrent, u dan

wara li ghamel is-segwenti konsiderazzjonijiet:

“1.Preliminary
The Board:
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Saw that in virtue of a decision issued by Identity Malta Agency on 20t January, 2022,
the appellant’s application for a Single Permit was rejected as he was deemed to not
be in a position of conformity with the dictates of Regulation 8 of S.L. 217.17;

Saw the appeal registered on 22" January, 2022; and

Saw the reply filed by Dr Chanel Bantick, on behalf of Identity Malta Agency, on 28t
February, 2022.

2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs Gilbert Spiteri et (decided on 6t February, 2015) in which it was held
that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Agency stated, in its reply, that through an e-mail sent to it by Jobsplus on 8t
August, 2021, it was informed that the appellant’s licence to work for Halmann Vella
Limited had been terminated. Consequently, the Agency revoked the appellant’s
Single Permit as the principal condition according to which it was issued, which was
the appellant’s employment, ceased to exist.

The Agency explained that on 9t September, 2021, it had issued the appellant with a
decision through which it revoked his Single Permit.

The Board carried out a quick search in its own records and found no evidence that
the appellant had ever appealed the Agency’s decision of 91" September, 2021.

The Agency continued to explain that the appellant then initiated a new Single Permit
application on 9" December, 2021, which was around four months from his last day
of work.

The Board, at this stage, states that as the Agency revoked the appellant’s Single
Permit on 9" September, 2021, then in reality, only two months passed between the
revocation and the date on which the appellant allegedly initiated a Single Permit
application.
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The Agency explained that as the appellant had failed to lodge a fresh application on
the basis of a change in employer within ten days from its decision of 9t September,
2021, he was deemed illegally present and therefore, failed to fulfil any of the
alternative requisites contained in Regulation 8 of S.L. 217.17, when lodging his latest
application.

The appellant explained that following his resignation from his post with Halmann
Vella Limited, he had applied to join Gelati Mezzan Limited as a driver. He claimed
that he signed an employment contract of indefinite duration on 15t September, 2021.
Initial contact between the appellant and Gelati Mezzan Limited took place some time
in July 2021. The appellant claims that following an interview held on 11t July, 2021,
he was directed to report for work at that company on 14 July, 2021. His principal,
Mr Joseph Mercieca, reportedly assured him that the necessary applications would be
submitted. The appellant also claimed that Mr Mercieca assured him that as he as an
influential person, the relative permit would be issued.

However, it seems that for some reason, the application was submitted at a late
stage.

In the meantime, the appellant lost interest in working for Gelati Mezzan Limited and
sought work from Smart Recruit Limited.

The Board condemns such conduct and observes that its consequences are offered by
prospective employees, who end up illegally present in Malta. The prospective
employers themselves are mostly undaffected, as they could find a dozen applicants
for a vacancy.

The Board refers to the judgment of the Court of Appeal Tufale Ahmed vs. Id-Direttur
tad-Dipartiment gha¢-Cittadinanza u I-Espatrijati (decided on 9" March, 2022) in

which it was stated:

“Id-decizjoni li wiehed japplika sabiex jinghata permess ghax-xoghol f'pajjiz terz,
mhijiex decizjoni facli u thalli impatt kbir fuq il-hajja ta’ dak li jkun ...”

In view of these latest facts, the Board considers that as the appellant no longer wants
work for Gelati Mezzan Limited, it is pointless to examine the appealed decision any
further. For that reason, the Board shall not take further cognizance of the appellant’s
appeal insofar as that specific decision is concerned.

However, in view of the appellant’s stated wish to take up employment with Smart
Recruit Limited, the Board, in the interest of justice as well as in view of all the
considerations made hereinabove, particularly those relating to the way he was
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treated by Gelati Mezzan Limited shall afford the applicant a specific timeframe
within which to lodge the relative application for that purpose.

3. Decision

Therefore, after having read the relative submissions as well as after having seen the
provisions of Chapter 217 of the Laws of Malta and of S.L. 217.17, the Board:

i. Declines to take further cognisance of the appellant’s appeal insofar as such
appeal relates to the appealed decision;

ii. Directs the appellant and his new prospective employer, whomsoever it may be,
to lodge the required Single Permit application and to provide all the required
information and documentation to Identity Malta Agency within two weeks from
receipt of its decision; and

iii. Directs Identity Malta Agency to receive and to process the new application on its
merits.

The Board orders that this decision be served on the parties without delay.”

L-Appell
6. L-intimata ressqget I-appell taghha minn din id-decizjoni permezz ta’ rikors

tal-appell ipprezentat fis-17 ta’ Mejju, 2022, fejn talbet lil din il-Qorti joghgobha
thassar u tirrevoka d-decizjoni tal-Bord tad-9 ta’ Mejju, 2022, u tikkonferma d-
decizjoni tal-intimata tal-20 ta’ Jannar, 2022, bl-ispejjez taz-zewg istanzi kontra

l-appellat.

7. L-appellanta qalet li hija hassitha aggravata ghaliex fil-fehma taghha I-
Bord ta decizjoni li hija ultra petita u extra petita, kif ukoll ghamel apprezzament
zbaljat tal-ligi. L-appellanta galet li I-Bord kellu quddiemu appell minn decizjoni
taghha dwar applikazzjoni ghal single permit partikolari. Spjegat li single permit
(permess uniku) dejjem ikun marbut ma’ impjieg partikolari, u fil-kaz odjern |-
impjieg prospettiv kellu jkun ma’ Gelati Mezzan Limited. Qalet li I-Bord kellu

jiehu konjizzjoni biss tal-permess uniku mertu tal-appell migjub quddiemu u
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mhux jidderiegi dwar applikazzjoni ghal permess inezistenti u futur. Qalet li
ghalhekk il-Bord kellu jieqaf mal-ewwel punt tad-decizjoni tieghu, u mhux
ikompli jidderiegi lill-applikant u lill-appellanta dwar applikazzjonijiet ghal
permessi oltre |-mertu tal-appell. Qalet |li kieku hija kellha timxi mad-decizjoni
appellata fil-punt numru (iii) taghha, dan ikun ifisser li kull applikazzjoni ghal
permess uniku li I-appellat jaghmel fi zmien gimaghtejn mid-decizjoni appellata,
jkollha tigi pprocessata fil-mertu u mhux proceduralment. Qalet li dan ifisser li
jekk l-applikazzjoni jkollha nuqqgasijiet gravi procedurali, hija ser tkun prekluza
milli tikkunsidrahom. L-appellanta c¢citat numru ta’ decizjonijiet tal-Qrati taghna
sabiex issostni li |-politika tal-immigrazzjoni fil-pajjiz ghandha titfassal mill-
Ezekuttiv u mhux mill-Qrati. Qalet ukoll li I-Bord kellu jogghod fil-limiti tal-
kontestazzjoni li kellu quddiemu, u ghat-termini tal-kawzali u tat-talba kif

migjuba fic-Citazzjoni.

8. Permezz tat-tieni aggravju taghha, l-appellanta qalet |i I-Bord ghamel
apprezzament zbaljat tar-Regolament 8 (1)(¢) tal-Legislazzjoni Sussidjarja
217.17. Qalet li minkejja li t-terminu ta’ ghaxart ijiem moghti ex gratia minnha
mhuwiex misjub fil-ligi, I-applikant ghandu ghad-dispozizzjoni tieghu checklist
tad-dokumenti necessariji li hija pubblika u disponibbli online. Qalet li I-applikant
huwa l-individwu u mhux il-prospective employer, u ghalhekk hija
responsabbilita tal-applikant minn pajjiz terz u mhux tal-principal prospettiv li
jara li l-applikazzjoni giet ipprezentata. Qalet li ghalhekk m’ghandux ikun li |-
applikant jaghti d-dokumentazzjoni kollha lill-principal prospettiv tieghu u
jabbanduna l-applikazzjoni, kif jidher li sar f'dan il-kaz. L-appellanta spjegat li |-
applikant kien fit-territorju ta’ Stat Membru illegalment ai termini tar-

Regolament 8 (1)(¢) tal-Legislazzjoni Sussidjarja 217.17, u dan ghaliex filwaqt li
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I-impjieg tieghu ma’ Aalmann Vella Limited gie tterminat bejn it-2 t’Awwissu,
2021 u t-8 t’Awwissu, 2021, huwa pprezenta applikazzjoni ghal permess uniku

erba’ xhur wara, jigifieri fid-9 ta’ Dicembru, 2021.

9. L-appellanta spjegat li hija ma setghetx tilga’ applikazzjoni maghmula
mill-appellat ai termini tar-Regolament 8(1)(¢) tal-Legislazzjoni Sussidjarja
217.17, li ttrasponiet id-Direttiva 2011/98/UE dwar procedura ta’ applikazzjoni
unika ghal permess uniku ghal cittadini ta’ pajjizi terzi sabiex jirrisjedu u jahdmu
fit-territorju ta’ Stat Membru u dwar gabra komuni ta’ drittijiet ghal haddiema
ta’ pajjizi terzi residenti legalment fi Stat Membru, li tipprovdi li lI-applikant irid
ikun gieghed jirrisjedi legalment f’istat Membru sabiex jintavola applikazzjoni.
Ziedet tghid |i bhala agenzija, hija m’ghandhiex il-mansjoni li tirregola I-
pozizzjoni irregolari tal-applikanti, u minkejja li saret komunikazzjoni mal-
Ufficjal Principali tal-lmmigrazzjoni, il-pozizzjoni tal-appellat bagghet mhijiex
regolarizzata. L-appellanta qalet li ghalhekk ghandu jirrizulta li I-applikazzjoni
giet intavolata minn cittadin terz li kien jinsab hawn Malta illegalment, u li
peress li la I-ligi Maltija u langas id-Direttiva Ewropea 2011/98/UE ma jaghtu
ezenzjoni minn din ir-regola, l-appellanta kienet korretta meta m’accettatx I-

applikazzjoni tal-appellat.

Ir-Risposta tal-Appell

10. L-appellat qal li d-decizjoni tal-Bord hija gusta u ghandha tigi
kkonfermata. Spjega li huwa wasal Malta fit-30 ta’ Ottubru, 2019, u kien ilu jghix
Malta meta nghata I-permess tax-xoghol mill-appellanta. Spjega li huwa wasal

Malta wara li kien offrut xoghol mis-socjeta #almann Vella Limited, u huwa kien
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jahdem ma’ din il-kumpannija bhala xufier wara li kiseb il-permess tax-xoghol u
I-licenzja tas-sewgan mehtiega. Qal ukoll li huwa kellu jahdem sabiex isostni |-
familjari tieghu fil-Pakistan, u huwa kien ihallas it-taxxa f’Malta. Qal li minhabba
[-effetti tal-pandemija, il-kumpannija li kien gieghed jahdem maghha naqgsitlu
s-sighat ta’ xoghol, u ghalhekk id-dhul tieghu ma kienx bizzejjed biex huwa seta’
jkompli jghix f’Malta u jsostni |-familja tieghu f'pajjizu. Qal li gabel emigra lejn
Malta, huwa ssellef ammonti sostanzjali ta’ flus minn fuq I-idejn, u kien
minhabba fin-nuggas ta’ dhul u pressjoni li bdiet issirlu minn min silfu I-flus biex
jigi Malta, li lI-appellat iddecieda li jitlag I-impjieg li kellu ma’ #almann Vella
Limited sabiex jibda jahdem bhala sewwieq mal-kumpannija Gelati Mezzan
Limited. Qal li huwa rcieva ittra ta’ terminazzjoni tal-impjieg li kellu ma’
Halmann fid-9 ta’ Lulju, 2021, izda huwa ghamel minn kollox sabiex
jirregolarizza |-pozizzjoni tieghu mal-appellanta. Qal li huwa kien iffirma
kuntratt sabiex jahdem mal-kumpannija Gelati Mezzan Limited bhala xufier,
liema kuntratt ta’ impjieg kellu jidhol fis-sehh fl-1 ta’ Settembru, 2021, u kien
hemm gbil bejnu u bejn il-kumpannija li kellha timpjegah, li l-applikazzjoni
tieghu ghal permess uniku kellha tigi pprezentata lill-appellanta fil-hin sabiex
tikkombacja mal-ittra ta’ terminazzjoni tal-impjieg precedenti. Qal li ghal Zzmien
twil huwa kien taht l-impressjoni zbaljata li I-kumpannija Gelati Mezzan kienet
bdiet il-process mal-appellanta, izda dan ma kienx sar fil-hin, u dan bi
pregudizzju ghall-jeddijiet tal-appellat. Qal li huwa kellu intervista ghall-impjieg
fil-11 ta’ Lulju, 2021, u kien id-direttur ta’ din il-kumpannija li talab lill-appellat
jibda jahdem minnufih bhala xufier. L-appellat gal li d-direttur ta’ din il-
kumpannija lilu dejjem assigurah li kien ser jara li jigu pprezentati |-

applikazzjonijiet kollha fil-hin, u huwa kien intalab ihallas it-tariffa ta’ €280 lill-
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appellanta kif ukoll depozitu ta’ €500 sabiex ikopri kull spiza u multa futura
rigward kwalunkwe ksur tar-Regolamenti tat-Traffiku li jista’ jikkommetti |-
appellat. Qal li huwa kien hallas I-ammonti kollha li ntalab ihallas, u d-direttur
tal-kumpannija li kellha timpjegah baqa’ jassigurah li I-permessi mehtiega kienu

ser jinkisbu.

11. L-appellat gal li huwa cittadin tal-Pakistan, fejn tithaddem social cult
system, u spjega li dan ifisser li kull klassi socjali ghandha zzomm postha fis-
socjeta. Qal li kien minhabba |-isfond kulturali u so¢jali tieghu li huwa emmen u
fada f'dak li ntgal lilu minn min kellu jimpjegah, u huwa baga’ jemmen |i |-
pozizzjoni tieghu kienet ser tigi regolarizzata sal-gurnata li r¢ieva l-ittra ta’ rifjut
mill-appellanta. Qal ukoll li din is-sitwazzjoni lilu kkawzatlu hafna stress mhux
mehtieg, anki ghaliex irrealizza li I-isforzi kollha tieghu sabiex familtu tinqala’
mill-fagar, kienu ser jisfumaw fix-xejn. Qal li kien f'dan Il-isfond |i huwa rrealizza
li ma setax jahdem mal-kumpannija Gelati Mezzan Limited, u ghalhekk ra kif
kiseb dikjarazzjoni gdida minghand imprenditur iehor li ra li jista’ jorbot fuqu, u
kien b’dan f'mohhu li huwa talab lill-Bord jaghtih opportunita ohra jibga’ f’'Malta
sabiex jissottometti |-applikazzjoni tieghu mill-gdid. Qal li s-so¢jeta Smart
Recruiting Limited lilu weghditu impjieg sod, suggett ghall-ezitu ta’ dan I-appell.
L-appellat spjega li anki biex ingagga avukat tal-fiducja tieghu sabiex
jirrapprezentah f'dan il-proceduri, kellu xi diffikultajiet, u sadanittant iz-zmien

baqga’ ghaddej kontra tieghu.

12. L-appellat ghamel riferiment ghad-disposizzjonijiet tal-artikoli 1029, 1030
u 1031 tal-Kodi¢i Civili, u gal li huwa ma setax jaghmel I-impossibbli. L-appellat
semma diversi principji legali ohra, kif ukoll ikkwota minn gurisprudenza ta’
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Qrati barranin, li fil-fehma ta’ din il-Qorti m’ghandha I-ebda applikazzjoni la
ghas-sitwazzjoni tieghu u langas f’"dawn il-Qrati. Finalment |-appellat qal li huwa
vittma ta’ zball bona fide, u f'kaz li kien hemm xi zball, dan ma kienx wiehed

intenzjonat.

Konsiderazzjonijiet ta’ din il-Qorti

13. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggravji tal-appellanta fid-
dawl ta’ dak li ddecida I-Bord, u dan filwaqt li ser tiehu wkoll in konsiderazzjoni

s-sottomissjonijiet maghmula mill-appellat fir-risposta tieghu.

L-ewwel aggravju: [decizjoni ultra petita u extra petita]

14. L-appellanta tikkontendili d-decizjoni tal-Bord ghandha titgies li hija nulla
ghaliex il-Bord kellu jiehu konjizzjoni biss tat-talba ghall-hrug ta’ permess uniku
li kellu quddiemu, minghajr ma jqis cirkostanzi ohra. Qalet li |-applikazzjoni
ipprezentata mill-appellat kienet fir-rigward ta’ impjieg partikolari, dak mal-
kumpannija Gelati Mezzan Limited, liema impjieg baga’ ma sehhx ghaliex I-
appellat iddecieda li ma riedx jahdem ma’ din il-kumpannija, wara li din nagset
milli tissottometti d-debita applikazzjoni mal-awtoritajiet sabiex is-soggorn tal-
appellat f'"Malta jigi regolarizzat. L-appellanta galet li hija ma tistax taderixxi
mad-direzzjoni moghtija lilha mill-Bord, partikolarment f' punt (iii) tad-decizjoni,
ghaliex jekk tosserva d-decizjoni moghtija mill-Bord, ser tkun kostretta
tipprocessa |-applikazzjoni futura li ser idahhal I-appellat anki jekk din ikun fiha
xi mankanzi procedurali. L-appellanta sahget li I-Bord kellu jiddeciedi fil-limiti
tat-talbiet u |-kawzali li kellu quddiemu, u ma setax jordnalha tiehu konjizzjoni
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ta’ applikazzjonijiet futuri jew sitwazzjonijiet ipotetic¢i, bhal ma huwa Il-impjieg

futur li jixtieq li jkollu I-appellat.

15. llI-Qorti tqis li l-appellat ilu li wasal Malta minn Ottubru tal-2019, u sa
Settembru tal-2021 huwa dejjem kien kopert b’permessi ghal residenza jew
xoghol mahruga mill-appellanta. FAwwissu tal-2021, Il-appellanta giet
infurmata li I-impjieg li kellu I-appellat gie tterminat. L-appellat spjega li huwa
fittex impjieg alternattiv, u kien gie offrut impjieg bhala xufier mal-kumpannija
Gelati Mezzan Limited. Qal ukoll li huwa hallas it-tariffi relatati mal-applikazzjoni
ghal change of employer, kif ukoll mizata ohra sabiex ikun kopert f'’kaz ta’
incidenti stradali jew kontravvenzjonijiet li jista’ jinstab responsabbli ghalihom
waqgt il-qadi ta’ dmirijietu bhala xufier, kif ukoll ha hsieb jissottometti d-
dokumentazzjoni kollha mehtiega lill-principal prospettiv sabiex dan jiehu hsieb
jirregolarizza l-istatus tal-appellat f’Malta mal-awtoritajiet kompetenti. Jirrizulta
li minkejja li saru hafna weghdiet u minkejja li sahansitra kien hemm ftehim bejn
l-appellat u |-princ¢ipal prospettiv li I-applikazzjoni |-gdida ghal permess uniku
tieghu kienet ser tigi pprezentata b’mod li t-tmiem tal-impjieg precedenti u I-
bidu tal-impjieg il-gdid jikkombacjaw ma’ xulxin, dan baga’ ma sehhx. II-
konsegwenza ta’ dan kienet li meta l-appellat sar jaf li huwa ma kien kopert bl-
ebda permess, u ghalhekk kien qieghed fi stat ta’ illegalita f'"Malta, huwa
ddecieda li jfittex impjieg alternattiv ma’ kumpannija li setghet thaddmu u li
kienet disposta tapplikalu ghal permess uniku gdid sabiex is-sitwazzjoni tieghu
tigi regolarizzata. Sadanittant l-appellat gie infurmat li huwa kellu jhalli Malta u

z-Zona Schengen minnufih.
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16. F’sentenzi precedenti taghha I-Qorti kemm-il darba ppronunzjat ruhha
fis-sens li hemm bzonn li tigi indirizzata |-kwistjoni ta’ kif applikanti bhall-
appellat geghdin jintalbu jirregolarizzaw |-istatus taghhom f'Malta. Is-
sitwazzjoni fejn l-applikant huwa biss mistenni li jhallas it-tariffi relattivi, izda
fejn il-process tal-applikazzjoni tieghu u s-sottomissjonijiet flismu huma
kkontrollati interament minn min ser ihaddmu, mhijiex sitwazzjoni tenibbli. Fil-
kaz odjern jirrizulta li filwaqt li I-appellat ghamel dak kollu li kien mistenni minnu
sabiex jottempera ruhhu mar-regolamenti u jipprova jintavola applikazzjoni
mal-awtoritajiet fil-hin, ghal xi raguni I-principal prospettiv tieghu ma hassx I-
istess urgenza, u ma kkonsidrax kemm kien importanti ghall-appellat |i d-
dokumentazzjoni mitluba minnu sabiex l-applikazzjoni tieghu tkun tista’ tigi
pprocessata, tiddahhal fil-hin. I1zda I-appellat ma kellu |-ebda kontroll fug dan
kollu, u meta sar jaf li huwa ma kienx kopert b’permess tax-xoghol jew ta’
residenza u ghalhekk kien ser ikollu jhalli Malta u z-Zona Schengen, I-unika haga
li seta’ jaghmel kienet li jappella mid-decizjoni tal-appellanta billi jressaq appell

quddiem il-Bord.

17. Kif diga kellha l-opportunita tosserva f'sentenzi ohrajn taghha, il-Qorti
tqis li anki t-terminu ta’ ghaxart ijiem koncess biex applikant jirregolariza ruhu
wara li jitlef |-impjieg tieghu, huwa terminu gasir wisq, anki f'dawk is-
sitwazzjonijiet fejn persuna diga jkollha impjieg alternattiv jistenniha wara li
ttemm l-impjieg li ghalih ikun inhareg il-Permess Uniku. Fil-kaz odjern jirrizulta
li minkejja li I-appellat kellu impjieg alternattiv, min kien ser ihaddmu ma hax
hsieb jipprocessalu d-dokumenti fil-hin. Huwa fatt maghruf |i minkejja li
applikazzjonijiet bhal dawn isiru flisem l-applikant, fil-verita I-portal li fih

jittellghu d-dokumenti u jsiru s-sottomissjonijiet, huwa kkontrollat mill-
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principali prospettivi, u l-applikant m’ghandu l-ebda kontroll la fugq meta
tiddahhal l-applikazzjoni fismu u langas fuq il-mod kif din tigi pprocessata.
Persuni bhall-appellat m’ghandhom sehem ta’ xejn, langas meta jkunu hallsu t-
tariffi relattivi u ottemporaw ruhhom b’mod assolut ma’ dak kollu li jintalab
minnhom, jekk il-principal prospettiv taghhom jibga” ma jaghmilx dak li jkun
ipprometta u dak li jaf li huwa obbligu tieghu li jaghmel, kif gara fil-kaz odjern.
[I-Qorti tissottolinja d-dimensjoni umana ta’ dan il-kaz, fejn jirrizulta l-appellat
huwg persuna li dahal fi spejjez kbar biex seta’ jigi Malta u jfittex futur ahjar
hawnhekk, filwagt li ghandu familja u genituri x’imantni fil-Pakistan. lI-Qorti tqis
li ma tkunx qed twettaq gustizzja jekk tiddeciedi b’mod differenti minn kif
iddecieda |-Bord, ghaliex fil-verita I-Bord ma seta’ jiddeciedi bl-ebda mod iehor
ghajr kif iddecieda, quddiem l-ispjegazzjoni moghtija mill-appellat. Ladarba I-
appellat stgarr li huwa kien diga sab impjieg alternattiv ma’ kumpannija li hija
tabilhaqq disposta li tirregolarizza |-pozizzjoni tieghu f’"Malta, il-Bord ma setax
jiddeciedi l-appell tal-appellat abbazi ta’ impjieg li lI-appellat mhuwiex aktar
dispost li jidhol ghalih. II-Bord ma talabx lill-appellanta tilga’ I-applikazzjoni tal-
appellat u tassigura li jinhariglu l-permess mitlub, izda talabha biss tilga’ u
tipprocessa l-applikazzjoni tal-appellat bhallikieku din geghda ssir ghall-ewwel
darba. Ghaldagstant, il-Qorti mhijiex sejra tilga’ l-aggravju tal-appellanta |i d-
decizjoni tal-Bord ezorbitat it-talba jew il-kwezit li dan kellu quddiemu, ghaliex

din kienet I-aktar decizjoni ragonevoli li I-Bord seta’ jaghti fic-Cirkostanzi tal-kaz.

It-tieni aggravju: [apprezzament zbaljat tar-Regolament 8(1)(c)
tal-L.S. 217.17]
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18. L-appellanta tghid li I-Bord ghamel apprezzament zbaljat tal-ligi ghaliex
dan kellu jqis li I-appellat ma kienx gieghed legittimament fit-territorju ta’ Stat
Membru ai termini tar-Regolament 8(1)(c) tal-Legislazzjoni Sussidjarja, li hija |-
ligi applikabbli. Qalet li ladarba I-impjieg tal-appellat gie tterminat, u dan baqa’
ma rregolarizzax il-pozizzjoni tieghu fi zmien ghaxart ijiem koncessi minnha,
huwa kellu jitgies li gieghed fit-territorju Malti b’mod illegittimu, u li huwa

immigrant ipprojbit.

19. Il-Qorti tqis li mill-provi migjuba jirrizulta li -appellat kien ilu jghix f'Malta
b’mod legittimu mis-sena 2019, u huwa dejjem kien kopert bil-permessi
mehtiega biex ikun jista’ jghix f'Malta. Jirrizulta wkoll li kien biss meta I-impjieg
tal-appellat gie tterminat, li I-permess uniku li dan kellu gie invalidat. II-Qorti tqis
li f'kazijiet ta’ dix-xorta, fost il-fatturi li ghandhom jiddeterminaw jekk id-
decizjoni appellata hijiex wahda gusta jew le, ghandu jkun hemm ir-
ragonevolezza taghha u d-dimensjoni umana tal-kaz. Din il-Qorti kemme-il darba
ppronunzjat ruhha fis-sentenzi taghha fis-sens li I-koncessjoni ta’ ghaxart ijiem
moghtija mill-appellanta sabiex persuna fis-sitwazzjoni tal-appellat
jirregolarizza ruhu, mhijiex wahda ragonevoli u li taghmel sens. Fil-kaz odjern il-
Qorti ghandha quddiemha persuna |i ghamlet |-almu kollu taghha biex
tirregolarizza |-gaghda taghha f’"Malta, f'cirkostanzi fejn il-pajjiz kien gieghed
jaffac¢ja I-konsegwenzi ta’ pandemija globali li affettwat kull aspett tal-hajja, I-
appellat sab ruhu fis-sitwazzjoni diffi¢li fejn min suppost li kellu jipprezenta I-

applikazzjoni tieghu fil-hin, nagas milli jaghmel dan.

20. 1l-Qorti ma tarax li hija ragonevoli |-pozizzjoni tal-appellanta li biex |-

appellat ikun megjus li gieghed f’"Malta b’mod legittimu, dan ghandu johrog miz-
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Zona Schengen, jitlag lura lejn pajjizu, u jissottometti applikazzjoni gdida minn
hemmhekk, partikolarment meta wiehed iqis l-ispejjez tal-ivvjaggar u problemi
logistici ohra |i persuni fis-sitwazzjoni tal-appellat iridu jhabbtu wicchom
maghhom. M’hemm xejn fl-interpretazzjoni tal-ligi moghtija mill-appellanta li
huwa ragonevoli f'dan kollu. Barra minn hekk, in vista ta’ dak li gie deciz fir-
rigward tal-ewwel aggravju mressaq mill-appellanta, ma jistax jinghad |i |-
appellat gieghed f'Malta illegalment, sakemm ikun hemm ezitu finali ghall-
applikazzjoni tieghu. In vista ta’ dawn il-konsiderazzjonijiet, tqis li dan |-aggravju

tal-appellanta ukoll mhuwiex gustifikat, u tichdu.

Decide

Ghar-ragunijiet premessi, din il-Qorti tiddeciedi dan l-appell billi tichdu,

filwaqt li tikkonferma d-decizjoni appellata fl-intier taghha.

In vista tac-cirkostanzi tal-kaz, l-ispejjez ghandhom jibqghu bla taxxa bejn il-

partijiet.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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