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Sessjoni tal-Ghid il-Hamsin

Qorti tal-Magistrati (Malta)

RIK NRU 366,/2014: LINDSEY GAMBIN (KI. 170285M) V. DAPHNE
CARUANA GALIZIA NEE’ VELLA (KI. 450664M) U B'DIGRIET TAL-
11 TA’ JANNAR 2018 L-ATTI GEW TRASFUZI FISEM L-EREDI
TAGHHA L-AVUKAT PETER CARUANA GALIZIA (KL 30056M),
MATTHEW CARUANA GALIZIA (KI. 130886M), ANDREW
CARUANA GALIZIA (KI. 384287M) U PAUL CARUANA GALIZIA
(KI. 8989M)

(LIBELL - DANNI GHAL MALAFAMA - KAP. 248 ART. 28 - FAIR COMMENT - META D-DIFAMATUR IMUT
FIL-MORI TAL-KAWZA - IL-KUNCETT TA’ REPUTAZZJONI U “THE LOSS OF STANDING IN THE
ESTIMATION OF RIGHT-THINKING MEMBERS OF SOCIETY GENERALLY” - L-ISTANDARDS TAL-VALURI
U PRINCIP]I TAS-SOCJETA LI MAGHHOM TITKEJJEL IT-TNAQQIS FIR-REPUTAZZJONI JINBIDLU MINN
ZMIEN GHAL ZMIEN)

MAGISTRAT: DR. VICTOR G. AXIAK
14 ta’ Lulju 2023
IL-QORTI,

wara li rat ir-rikors ta’ Lindsey Gambin (“ir-rikorrenti”) ipprezentat fis-7 ta’ Novembru
2014 li permezz tieghu talbet lil Daphne Caruana Galizia (“I-intimata”) tghid ‘1 ghaliex
m’ghandiex tigi kkundannata minn din il-Qorti:
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li previa d-dikjarazzjoni illi bhala awtrici, editrici, u pubblikatrici tal-kitba tieghek intitolata This is the
Super One journalist Konrad Mizzl has been seeing, and the reason his wife ieft for China,
ippubblikata fil-blog tieghek bl-isem Daphne Caruana Galizia’s Notebook Running Commentary fuq is-
sit elettroniku www.daphnecaruanagalizia.com, ippubblikat fis-7 ta’ Novembru, 2014 {(kopja ta' l-artikolu
hawn anness u mmarkat Doc, LG1), kif ukoll permezz ta' kummenti illi inti hallejt Ii jidhru fug l-imsemmi
blog inti immalafamaijt u illibeljat lill-esponenti billi attakajt l-integrita, l-unur u r-reputazzjoni taghha, sija
personali, sija professjonali b’ insinwazzjonijiet ghal kollox inveritieri, tigi ikkundannata thallas lill-
esponenti dik is-somma i din -Qorti ai termini ta’ |-Artikolu 28 tal-Kapitolu 248 tal-Ligijiet ta’ Malta
joghgobha tiffissa bhala danni in riparazzjoni tal-malafama li hija soffriet bil-kitbiet tieghek u kummenti li
hallejt jidhru fuq l-imsemmi blog, liema kitbiet u kummenti kellhom il-ghan [i jtellfu u jnagssu ir-reputazzjoni
integrita u unur taghha. Bl-ispejjes kontra I-konvenuta ingunta minn issa ghas-subizzjoni.

wara li rat ir-risposta tal-intimata pprezentata fit-12 ta’ Dicembru 20141 li permezz
taghha rrispondiet kif gej:

1. i t-talbiet tar-rikorrenti ghandhom jigu michuda billi:
(i) Mhumiex libelluzi fil-konfront tar-rikorrenti; u
(i) F'kull kaz, jammontaw ghall-fair comment dwar fatti sostanzjalment korretti.

wara li ratli b ‘digriet tal-11 ta’ Jannar 2018 il-Qorti laqghet it-talba tal-eredi tal-
intimata defunta, cioe tal-Avukat Dr. Peter Caruana Galizia, Matthew Caruana Galizia,
Andrew Caruana Galizia u Paul Caruana Galizia (Ikoll “I-intimati”) sabiex il-gudizzju jigi
trasfuz fisimhom wara I-qtil tal-intimata,

wara li ratilli din il-kawza giet assenjata lil din il-Qorti kif presjeduta permezz tal-
assenjazzjoni maghmula ai termini tal-Artikolu 520(1)(a) tal-Kap. 9 tal-Ligijiet ta’ Malta
u tal-Artikolu 11(9) tal-Kap. 12 tal-Ligijiet ta’ Malta b’effett mill-10 ta’ Mejju 2019,

wara li semghet ix-xhieda u/jew fejn applikabbli grat it-traskrizzjonijiet tax-xhieda li
nstemghu minn din il-Qorti diversement presjeduta,

wara li rat id-dokumenti kollha li gew esebiti fil-kors tal-kawza,
wara li rat in-noti ta’ sottomissjonijiet finali maghmula ghan-nom

- tar-rikorrenti, mill-Avukat Dr. Edward Gatt,
- tal-intimati, mill-Avukat Dr. Joe Zammit Maempel,

ged taghti din is-
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Ligi applikabbli

1.

Ghall-finijiet ta’ precizjoni jinghad illi fl-14 ta’ Mejju 2018, ¢ioe’ erba’ snin u nofs
wara l-ftuh ta’ din il-kawza, dahal fis-sehh permezz tal-Att XI tal-2018 il-Kap. 579
intitolat ‘1-Att dwar il-Midja u I-Malafama’. Ghalkemm b’effett mill-14 ta’ Mejju 2018
gie mhassar ukoll ‘1-Att dwar l-Istampa’ (Kap. 248 tal-Ligijiet ta’ Malta) madanakollu
ai termini tal-Artikolu 25(2) tal-Kap. 579:

‘25(2). ... I-Att imhassar, kif fis-sehh gabel ma jigi mhassar permezz ta’ dan I-Att,
ghandu jkompli japplika fir-rigward ta’ kawzi pendenti fil-qorti fiz-zmien li jithassar’

Ghaldagstant huwa c¢ar illi huma d-dispozizzjonijiet tal-Kap. 248 tal-Ligijiet ta’ Malta
(L-Att dwar l-Istampa) li japplikaw ghall-kawza odjerna. I1-Qorti hija konxja illi dan
ifisser fost affarijiet ohra illi I-intimati ghandhom inqas protezzjoni legali peress illi
1-Att dwar il-Midja u 1-Malafama joffri difizi godda fosthom id-difiza tal-opinjoni
onesta’ u jwessa difizi ezistenti bhall-exceptio veritatis.

[I-Qorti trid timxi mal-ligi li tapplika ghall-fatti li ghandha quddiemha u huwa dak li
sejra taghmel f'din il-kawza. 11-Qorti hija konxja ukoll u konfortata bil-fatt illi din il-
kawza hija wahda minn numru zghir hafna ta’ kawzi pendenti li gew intavolati qabel
id-dhul fis-sehh tal-Kap. 579 u li ghadhom ged jistennew ezitu finali. Wara li jigu
disposti b’'mod definittiv tali sentenzi, il-Kap. 248 tal-Ligijiet ta’ Malta li ghal numru
kbar ta’ snin serva l-iskop tieghu, ikun uffi¢jalment ikkonsenjat ghall-arkivji tal-
istorja legali.

IlI-mertu tal-kawza

4,

[1-kawza tikkoncerna blog post ippubblikat mill-intimata nhar fis-7 ta’ Novembru
2014 fuq is-sit elettroniku taghha ‘Running Commentary - Daphne Caruana Galizia’
Notebook” bit-titolu “This is the Super One journalist Konrad Mizzi has been seeing, and
the reason his wife left for China”. F’din il-pubblikazzjoni l-intimat allegat illi Dr.
Konrad Mizzi, li dak iz-zmien kien jokkupa l-kariga ta’ Ministru tal-Energija u tas-
Sahha, kien qieghed f'relazzjoni intima mar-rikorrenti Lindsey Gambin ta’ 29 sena, li
gabel kienet tahdem mal-istazzjon tat-televizjoni tal-Partit Laburista, One TV, u li
pero ddahhlet tahdem bhala Communications Consultant fis-segretarjat privat tar-
rikorrent meta dan sar Ministru tal-Energija f1-2013.

Skond l-intimata, ftit wara li mart il-Ministru, Sai Mizzi Liang dehret fil-pubbliku ma
zewgha (r-rikorrent l-iehor) fil-ftuh tal-parlament I-gdid wara l-elezzjoni ta’ Marzu
2013 - li kienet wahda mill-ftit okkazjonijiet fejn dehru flimkien fil-pubbliku - 1-
affarijiet bdew imorru hazin bejniethom tant illi tlett xhur wara, f Gunju 2013 r-
rikorrent xtara appartament gewwa Tas-Sliema fejn mar jogghod wahdu wara li
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hareg ‘1 barra mid-dar matrimonjali. Saret riferenza imbaghad ghall-fatt illi
f'Settembru 2013 kien gie rrappurtat fil-media illi Mizzi Liang kienet giet mahtura
bhala envoy ghal Malta Enterprise gewwa ¢-Cina u li kienet ser tmur tghix gewwa
dak il-pajjiz. Skond l-intimata minn informazzjoni li harget ftit wara irrizulta illi hija
kienet ser tmur tghix i¢-Cina flimkien mat-tfal taghha (mill-Ministru) u li I-kuntratt
taghha ma Malta Enterprise kien ikopri ukoll 1-edukazzjoni ta’ uliedha, 1-
akkomodazzjoni u spejjez ancillari. Skond l-intimata kemm Malta Enterprise u kemm
il-Gvern baqghu qatt ma ppubblikaw id-dettalji tal-kuntratt ta’ Mizzi Liang minkejja
d-diversi talbiet li kienu sarulhom u li meta intalbet spjegazzjoni dwar x’kien
jikkonsisti ezatt ir-rwol ta’ Mizzi Liang gewwa ¢-Cina l-unika twegiba li nghatat kien
wahda vaga u cioe dik tal-iffacilitar tal-hrug tal-visas. L-intimata kompliet tghid illi
issa ormai kienu gew ikkonfermati s-suspetti illi Mizzi Liang ma’ kienet gqed taghmel
xejn gewwa ¢-Cina ghal Malta Enterprise. Qalet ukoll illi r-relazzjoni ta’ bejn ir-
rikorrent Mizzi u r-rikorrenti Gambin kien sigriet maghruf mal-membri tal-media u
fil-politika u li kienet f'posizzjoni li tikkonferma illi s-Sibt ta’ gabel il-Ministru u r-
rikorrenti Gambin kienu geghdin jitghannqu u jbusu lil xulxin b’'mod intimu fit-
Tiffany Champagne and Cigar Room gewwa l-Hilton. L-intimata qalet ukoll illi fil-lejl
ta’ gabel, ghall-habta ta’ nofsillejl, huma rritornaw flimkien Malta b’titjira, u li x-
xahar ta’ qabel kienu ukoll flimkien fi¢-Cina meta suppost I-Ministru Mizzi kellu
jiltaga’ ma’ Shanghai Electric.

L-intimata imbaghad spjegat illi ghaliha kien ¢ar dak li kien sehh u ¢ioe illi z-zwieg
bejn il-Ministru u martu kien sfaxxa minhabba r-relazzjoni intima li nibtet bejnu u
bejn ir-rikorrenti u li Mizzi Liang ghamlet dak li kull mara ohra fis-sitwazzjoni
taghha kienet taghmel, dik illi tmur lura f'pajjizha sabiex tkun qrib il-familjari
taghha. Skond l-intimata l-Ministru Mizzi ma’ setax jew ma’ riedx jiffinanzja r-
relokazzjoni ta’ martu gha¢-Cina u langas jhallsilha manteniment hu u ghalhekk il-
Gvern dahal jaghmel tajjeb ghalih. Kien ghalhekk imperattiv u fl-interess pubbliku,
skond l-intimata, illi jigu Zvelati d-dettalji tal-kuntratt ta’ bejn Mizzi Liang u 1-Malta
Enterprise. L-intimata taghlaq billi tghid illi kien ¢ar illi Mizzi Liang ma’ kienetx
geghda ¢-Cina biex taqdi lill-Gvern u li I-kuntratt ma’ kien xejn hlief arrangament
sabiex Mizzi Liang ikollha s-sapport finanzjarju kollu mehtieg fit-tul.

Fost l-allegazzjonijiet maghmula fil-pubblikazzjoni, dawk meqjusa malafamanti mir-
rikorrenti Gambin huma dawk li jalludu ghall-allegat relazzjoni intima bejnha u bejn
il-Ministru Mizzi u ¢ioe:

e illi huma kienu qeghdin f'tali relazzjoni intima,
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o illi s-Sibt ta’ qabel il-pubblikazzjoni tal-blog post, huma kienu qed jitghannqu
u jitbewwsu fit-Tiffany’s Champaign and Cigar Room gewwa l-lukanda
Hilton.

e Illi fix-xahar ta’ qabel il-pubblikazzjoni huma kien flimkien f'Beijing, i¢-Cina,
meta suppost kienu gew skedati lagghat mal-kumpanija Shanghai Electric,

o [lli Z-zZwieg bejn Mizzi u martu sfaxxa wara li bdiet din ir-relazzjoni intima
bejn il-Ministru u r-rikorrenti

[I-pubblikazzjoni hija mizghuda b’ritratti inkluz tar-rikorrenti u tal-Ministru u
martu. Dawn tal-ahhar ukoll fethu kawza ta’ libell kontra l-intimata fl-istess gurnata
li nfethet il-kawza odjerna. Bi gbil bejn il-partijiet iz-zewg kawzi infatti mxew ma’
xulxin bil-provi u xhieda mressqa f’kawza japplikaw ghall-kawza l-ohra mutatis
mutandis. Is-sentenza fil-kawza l-ohra geghda ukoll tinghata llum.

Provi

9.

10.

11.

Dr. Konrad Mizzi xehed fis-seduta tat-23 ta’ Frar 2015 illi peress li huwa fil-kamp
politiku jithem illi huwa suggett ghall-kritika pero f'dan il-kaz hass li I-intimata
gabzet il-linja u huwa hassu malafamat bl-allegazzjonijiet taghha li skond hu kienu
bbazati fuq gidba shiha. Huwa ¢ahad illi qatt kellu xi relazzjoni ma Lindsey Gambin
oltre minn wahda professjonali. Cahad ukoll illi huwa kien telaq mid-dar
matrimonjali u mar jghix ghal rasu. Filfatt huwa sostna illi d-dar fejn jirrisjedi, dik ta’
tas-Sliema hija tieghu u ta’ martu u dan bhal kull proprjeta li ghandu. Qal ukoll illi
kienet gidba “beyond imagination”li huwa kien ged jitghannaq u jbus b’'mod intimu
lil Gambin fil-lok u fil-gurnata indikati mill-intimata. Huwa sostna li qatt ma’ kien
bies lil Gambin u langas qatt ma’ kien hemm tghanniq intimu bejniethom. Skond hu
verament kien hemm darba lil hu u Gambin kienu marru fis-Cigar Room tal-Hilton
pero dan ma’ kienx fkuntest intimu u kienu ma nies ohra. Stqarr illi kien hemm
okkazjonijiet ohra fejn hu u Gambin kienu ikunu flimkien pero dan kien ikun dejjem
ma nies ohra u f'’kuntest ta’ business meetings.

Qal ukoll illi filwaqt li kien hemm drabi li Gambin fil-vesti taghha ta’ Communications
Officer kienet siefret mieghu u mad-delegazzjoni tal-Ministeru gewwa Beijing, i¢-
Cina, u f'pajjizi ohra, ma kienx minnu li din kienet siefret mieghu fix-xahar ta’ qabel
il-pubblikazzjoni meta kelli lagghat ma Shanghai Electric.

Sostna illi r-relazzjoni tieghu ma’ Sai Mizzi Liang kienet solida, feli¢i u tajba hafna u
altru milli z-zwieg tieghu kien sfaxxa kontra kif allegat l-intimata. Kien veru illi hija
tghix ‘il boghod minnu perod xorta wahda huma kienu jiltagghu regolarment. Qal

ukoll illi I-kuntatt ta’ martu ma Malta Enterprise, li alludiet ghalih l-intimata fil-blog
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post taghha, kien filfatt gie ipprezentat mill-Gvern fil-Parlament gabel ma nhareg 1-
artiklu in kwistjoni.

Mizzi spjega kif il-pubblikazzjonijiet ghamlitlu hsara fuq diversi aspetti. Skond hu
ghamlitlu hsara fuq livell personali peress li huwa kien f'relazzjoni soda u ma ried
bl-ebda mod illi l-intimata ddahhal xi dubbji fmartu dwar il-fedelta’ tieghu lejha.
Fugq livell politiku huwa ghandu reputazzjoni xi jzomm bhala Ministru tal-Gvern u
ghalhekk hass illi 1-allegazzjonijiet setghu jaghmlulu hsara billi jéahhduh milli jigi
rielett. Huwa hassu ukoll illi sofra hsara fuq livell professjonali peress illi I-
allegazzjonijiet setghu jpogguh f'posizzjoni antipatka meta jkun qieghed barra minn
Malta flagghat flimkien ma Gambin.

Fix-xhieda tieghu moghtija in kontroezami fis-seduta tas-7 ta’ Mejju 2018, meta gie
mistoqsi kemm il-darba kienet giet Malta martu fl-ahhar sentejn, jekk kienetx tigi
bit-tfal u fejn kien jogghodu meta jigu Malta, Mizzi wiegeb illi martu kienet giet
hafna drabi matul il-vaganzi u huwa kien ukoll mar i¢-Cina biex izurha. Hija dejjem
kienet tigi bit-tfal u kienu joqghodu flimkien id-dar taghhom mentri t-tfal daqqa
kienu jkunu maghhom u dagqa man-nanniet. Cahad illi t-tfal kienu jkunu ghand in-
nanniet il-hin kollu u sostna li kienet gidba fahxija li I-mara kienet togghod f'lukanda
meta tigi Malta.

Fl-affidavit taghha ppreZentat fit-23 ta’ Frar 2015 ir-rikorrenti Lindsey Gambin

xehdet illi hija kategorikament ti¢had illi ghandha jew qatt kellha xi relazzjoni
intima mal-Ministru Konrad Mizzi u li r-relazzjoni ta’ bejniethom kienet wahda
purament professjonali ibbazata fuq I-hidma taghha bhala membru tas-Segretarjat
Ministerjali. Rigward l-allegazzjoni li kienet ged tghannagq u tbus lill-Ministru b'mod
intimu fl-okkazjoni msemmija mill-intimata hija tenniet li anqgas biss kienet mal-
Ministru fil-gurnata msemmija. Aktar importanti minn hekk kompliet tghid li hija
gatt ma kienet fabra¢¢ intimu mal-Ministru la fil-post msemmi u lanqas f'postijiet
ohra, la fil-gurnata msemmija u lanqas fi kwalunkwe gurnata ohra. Inoltre rigward 1-
allegazzjoni li kienet akkumpanjat lill-Ministru fil-mawra tieghu gewwa ¢-Cina hija
qalet illi ghalkemm ¢ertament ma kien hemm xejn hazin, anzi kien dover taghha, li
takkumpanjah fil- mawriet tieghu barra minn xtutna, fiz-zmien li I-intimata qalet illi
kienet mal-Ministru gewwa ¢-Cina hija kienet fuq btala fl-Amerka zzur parentela
taghha. F'dan ir-rigward annettiet biljett tal-ajru mal-affidavit taghha. Ir-rikorrenti
sostniet ukoll illi spi¢ca z-zmien fejn mara ma tistax tkun fil-presenza ta' ragel waqt
xoghol sabiex tevita min javvanza certu insinwazzjonijiet u li llum il-mara ma
ghadiex mxekkla b’ percezzjonijiet ghal kollox antikwati.
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Gambin kompliet tispjega fl-affidavit taghha illi permezz tal-pubblikazzjoni u tal-
kummenti li halliet lin-nies jippubblikaw b’reazzjoni ghall-istess pubblikazzjoni, I-
intimata insinwat li r-rikorrenti hija persuna promiskwa u li avvanzat fil-karriera
taghha permezz tal-istess promiskwita’. F'dan ir-rigward ghamlet riferenza ukoll
ghal xi blog posts li tellghet l-intimata wara li kienet diga nfethet il-kawza li skond hi
juru l-mala fede taghha u r-reazzjoni tal-pubbliku ghall-allegazzjonjiet taghha.

Ir-rikorrenti sostniet illi l-allegazzjonijiet tal-intimata huma malafamanti u dannuzi
ghaliha kemm personalment u kemm professjonalment. Hija dejjem imxiet ‘1
quddiem bil-hiliet personali taghha u ma tqiesx a¢¢ettabbli l-insinwazzjoni li kellha
bZonn tidhol f'relazzjoni mal-Ministru sabiex taghmel dan. Hija tenniet 1-
preokkupazzjoni taghha illi I-allegazzjonjiet naffru l-integrita’ professjonali taghha u
li dan jista’ jwassal ghal telfien t'opportunitajiet t'impjieg futuri. Ghalhekk insistiet
illi I-Qorti timponi s-sanzjoni massima fil-konfront tal-intimata.

L-intimata Daphne Caruana Galizia xehdet fis-seduta tat-30 ta’ Novembru 2015 illi
hija tamministra, taghmel l-editing u tikkontrolla l-website
daphnecaruanagalizia.com. Ghall-mistogsija dwar jekk kienetx ivverifikat mar-
rikorrenti lI-informazzjoni li kienet irceviet hija wiegbet li dan ma’ kienx il-kaz
ghaliex f'certu sitwazzjonijiet huwa difficli li ¢cempel lis-suggett tal-allegazzjoni ghal
verifika. Mitluba tghid jekk ivverifikatx is-sorsi taghha b’'mod generali hija wiegbet
kif gej:

“Jiena s-sors li qalli huwa a very high ranking police officer li minn dak iz-zmien ‘| hawn ha l-early
retirement. Jigifieri ma kelli ebda ebda raguni ghaliex niddubita fih. U ma qallix li ged ikollhom
relazzjoni fis-sens li geghdin jorqdu flimkien, imma qal li rahom f dak il-bar li semmejt il-Hilton,
Champagnes Cigar’s — ma niftakarx l-isem ezatt. U kienu qeghdin flimkien hemm hekk billejl.
Qeghdin bilgieghda vicin hafna ta’ flimkien. ll-body language huwa ovvju, ma huwiex ta’ Ministru u
assistenta personali, u kienu geghdin jitbewsu. Jigifieri I-Ministru mhux ser jogghod jitbewwes ma’
l-assistenta personali tieghu. U minn dak iz-zmien ‘| hawn, ufficjal ta’ I-Armata Maltija li

Jiena nafu cempilli  nofs illejl il-Gimgha — “I-Gimgha” jigifieri Friday, minn bar il-Belt nista’ nghidlek
liema hu, ta’ Carlo Sehchell Old Mill Street, u qalli I-Ministru Konrad Mizzi gieghed hawn hekk ma’
Lindsey Gambin. Ma qallix ma’ Lindsey Gambin. Qalli ma’ mara, u geghdin jixorbu I-inbid. Qeghdin
flimkien. U jien bghattlu ritratt dak il-hin stess ta’ Miss Gamin, u staqsejtu jekk hix hi din il-mara, u
qalli “iva din il-mara stess”. Jigifieri dawna ma humiex affarijiet. Its not a profession relationship to
be on a Friday nigh at midnight drinking wine with your person relationship...

... F" relazzjoni extra matrimonjali hadd ma hu ser ikun fil-kamra tas-sodda maghhom. Jiena nghid i
Jjekk ragel li huwa mizzewweg u I-mara tieghu msiefra qieghed jixrob inbid ma’ mara ohra f nofs
illejl iI-Gmgha ta’ filghaxija, hemm xi haga zgur bejniethom. U huma imisshom ikunu jafu huma
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stess li dawna ma humiex affarijiet li jsiru, ghax dawna ma humiex nies invizibbli li ma jafhom hadd!
Anke per kreanza, anke jekk ikollhom ffit sens go mohhhom ma jaghmluhiex din il-bicc xoghol. U
mbaghad hemm il-kwistjoni tal-mara tieghu Ii huma meta Mr and Mrs Mizzi — il-Ministru and Mrs
Mizzi telqu mid-dar taghhom — il-falt taghhom mill-Fgura u xtraw flat tas-Sliema hi ma marritx
mieghu. Hu dahal gol-flat tas-Slema wahdu. Ma dahlitx mieghu, u ma kinetx imsiefra dak iz-
zmien...

U sorry, ridt inzid xi haga ohra wkoll. Li xi ftit xhur ilu kien hemm tieg ta’ xi hadd tas-Super ONE u I-
Ministru u Lindsey Gambin marru flimkien f dan it-tieg u qaghdu I-hin kollu t-tieg flimkien, il-hin
kollu. U again this is not normal behaviour. Its not. Its absolutely unprofessional behaviour.”

L-intimata xehdet ukoll fis-seduta tat-18 ta’ Jannar 2016 li s-sit fejn gie ippubblikat
il-blog post huwa taghha, li hija kienet tellghet il-pubblikazzjoni in kwistjoni u li hija
timmodera I-kummenti li jidhlu fuq il-blog posts li ttella’ tramite is-sistema Disqus.
Hija kkonfermat illi kien an open secret illi Konrad Mizzi kellu relazzjoni barra z-
zwieg ma Lindsey Gambin. Qalet ukoll illi kieku ma riedx lin-nies jahsbu li kien
hemm relazzjoni barra minn lokha kieku ma kienx joqghod maghha l-hin kollu wara
l-hinijiet tax-xoghol u imur it-tigijiet u bars maghha. Sostniet illi kien a very senior
since retired high ranking police officer li kien zvelalha l-informazzjoni dwar il-fatt li
ftit jiem qabel huwa kien ghadu kemm ra lill-Ministru u lil Gambin jitghannqu b’'mod
intimu fit-Tiffany’s Champaign and Cigar Room gewwa l-lukanda Hilton. Fuq talba
specifika mill-avukat tar-rikorrenti sabiex tikxef is-sors taghha, I-intimata rrifjutat li
taghmel dan.

F’dan ir-rigward sussegwentement gie pprezentat rikors mir-rikorrenti fil-25 ta’
Jannar 2016 sabiex: “I-intimata tkun ordnata tixhed dwar kif u minghand min
allegatament waslet ghandha I-informazzjoni' dwar ir-rikorrent, u dan bil-ghan Ii
tkun tista' tohrog il-verita kollha dwar il-kaz u ghall-harsien tal-interessi
tal-gustizzja”. Ghal dan ir-rikors, l-intimata rrispondiet fl-1 ta’ Frar 2016 permezz ta’
nota risponsiva b’talba sabiex il-Qorti tichad it-talba tar-rikorrenti. Imbaghad
permezz tad-digriet taghha tas-17 ta’ Marzu 2016 il-Qorti ddecidiet illi “I-intimata,
bhala awtrici tal-kitba meritu tal-kawza odjerna, ghandha dritt, abbazi tal-Artikolu
46 tal-Kap 248, tirrifjuta illi tikxef is-sorsi ta’ informazzjoni”.

Fil-11 ta’ Lulju 2016 gie pprezentat l-affidavit mahluf ta’ Sai Mizzi Liang fejn din
sostniet illi hija kienet xxukkjat ruhha malli ingibditilha I-attenzjoni ghall-blog post
in kwistjoni. Hija qalet illi 1-allegazzjoni illi Zewgha kien qieghed f'relazzjoni intimata
ma Lindsey Gambin u li z-zwieg taghha sfaxxa minhabba f’hekk, kienet allegazzjoni
totalment falza. Hija ukoll falza d-dikjarazzjoni illi hija telget lejn i¢-Cina minhabba li
sfaxxa z-zwieg taghha. Filfatt hija sostniet illi t-tluq taghha lejn i¢-Cina kienet biss a
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career decision u li fpajjizha ma kienetx xi haga mhux komuni illi koppja mizzewga
jzommu long-distance relationship ghal tul ta’ Zmien filwaqt li r-ragel u I-mara
jkomplu bil-karrieri rispettivi taghhom. Skond hi z-zwieg taghha ma’ Konrad Mizzi
kien u baqa’ b’sahhtu u li kien ovvju ghaliha illi I-intimata kienet ippubblikat il-blog
sabiex twettaq attakk personali fugha u fuq zewgha. Qalet illi I-mala fede tal-
intimata johrog mill-fatt illi minkejja s-sejha taghha sabiex fid-dawl tal-
allegazzjonijiet taghha jigi ppubblikat il-kuntratt ta’ Mizzi Liang, filfatt dan il-
kuntratt kien diga gie ippubblikat xi erba’ xhur qabel ma kitbet l-artiklu.

L-intimata sostniet li l-allegazzjonijiet tal-intimata kienu offensivi hafna u
umiljawha. Skond hi l-artiklu nkiteb b’'mod illi jgajjem kurzita fil-pubbliku dwar il-
familja taghha tant illi dan gie shared fuq il-Facebook ghal xi 32,000 darba (u xi
10,000 darba fuq Twitter). Qalet li I-familja taghha kienet suggetta ghal public
ridicule u disprezz tan-nies u dan johrog ukoll mill-kummenti li 1-qarrejja tal-blog
hallew fuq l-artiklu in kwistjoni, liema kummenti hija ddeskriviet bhala orribbli.
Qalet illi thossha scarred bil-pubblikazzjoni u tinkwieta hafna illi t-tfal taghha xi
darba jaqraw dwar l-allegazzjonijiet foloz. Sostniet ukoll illi minhabba li 1-
pubblikazzjoni kienet fuq l-internet, il-hsara kkagunata mill-intimata kienet wahda
sinjifikanti u permanenti.

In kontroezami fis-seduta tat-18 ta’ Gunju 2018 hija qalet illi kienet giet diversi
drabi fMalta mill-2014 izda ma setghetx tiftakar ezattament meta oltre milli kienet
giet fil-vaganzi tas-Sajf, fl-Ghid il-Kbir u fil-Milied. F’dik is-sena stess (2018) hija
kienet ghadha kemm giet Malta ghall-vaganzi tal-Ghid. Is-sena ta’ qabel kienet giet
ghall-vaganzi tas-Sajf, ghall-elezzjonijiet u ghal kull vaganzi tal-iskola li kellhom it-
tfal. Qalet li t-tfal dejjem gew maghha Malta u li kull meta tigi Malta hija kienet
toqghod id-dar taghha f'Tas-Sliema. Id-dar ta’ Rahal Gdid ma’ kienetx id-dar
matrimonjali tar-rikorrenti u kienet biss il-post fejn kien registrat zewgha. It-tfal
kienu joqoghdu daqqa maghha u dagga man-nanniet. Iddeskriviet bhala gidba totali
l-allegazzjoni illi hija kienet talloggja flukanda wagqt il-mawriet taghha gewwa
pajjizna.

Fil-11 ta’ Lulju 2016 ukoll gie pprezentat l-affidavit mahluf ta’ Patrick Vella li dak
iz-zmien kien jokkupa l-kariga ta’ Segretarju Privat tal-Ministru Mizzi. Qal li
fOttubru 2014, il-Ministru kien talbu sabiex jorganizza I-mawra f'Malta ta’ ¢ertu
Darren Glynn bl-ghan li dan ikollu lagghat uffi¢jali mal-Ministru. Huwa ha hsieb
jaghmel l-arrangamenti mehtiega u I-mawra kienet skedata li ssir bejn 1-24 ta’
Ottubru 2014 u s-27 ta’ Ottubru 2014. Ikkonferma li s-Sur Glynn kien f' Malta f'dak il-
perjodu izda hu personalment ma’ kienx prezenti ghall-laqghat. Spjega li fil-25 ta’
Ottubru 2014, Mizzi kien infurmabh li dakinhar flghaxija kien ser jospita lil Glynn
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gewwa Portomaso u stiednu sabiex ikun prezenti u sabiex jistieden ukoll lil Lindsey
Gambin, uffi¢jal fil-Ministeru. Huwa ghadda I-messagg lill-istess Gambin izda peress
li kellu impenji ohra talab li jigi skuzat milli jattendi.

Fit-18 ta’ Gunju 2018 gie pprezentat l-affidavit mahluf ta’ Darren Glynn li spjega illi
huwa kien gie kkuntattjat minn Patrick Vella sabiex jattendi laqghat ta’ xoghol
gewwa Malta mal-Ministru Mizzi. Huwa eventwalment gie Malta u Itaga’ mal-
Ministru mar-rikorrenti Gambin. Il-lagghat kien saru filoghdu tal-25 ta’ Ottubru
2014 fil-lobby tal-lukanda Hilton u tkomplew flghaxija f'outlet gewwa Portomaso.
Skond hu l-lagghat kienu saru b’'mod professjonali u ma kien ra xejn li ma’ kienx
floku.

Fid-29 ta’ Novembru 2018 gie pprezentat l-affidavit mahluf tal-Avukat Dr. Peter
Caruana Galizia, wiehed mill-aventi causa tal-intimata li gew trasfuzi fih 1-atti tal-
kawza wara l-qtil ta’ martu, li spjega kif huwa ma’ kellux x’jagsam mal-blog in
kwistjoni izda jiftakar meta martu kienet ir¢eviet telefonata minghand persuna li
ddeskrivietu bhala ex-ufficjal tal-Pulizija li kienet tafu sew bhala persuna affidabbli.
Huwa kien preZenti meta saret din it-telefonata u mid-diskors ta’ martu seta’ jithem
sew x'kien qged jghid il-persuna fuq in-naha l-ohra tal-linja u ¢ioe illi kien ra lil
Konrad Mizzi u Lindsey Gambin jitbewwsu fis-sieghat bikrin ta’ filghodu gewwa t-
Tiffany Champagne and Cigar Room fil-Hilton. Huwa jiftakar lill-martu tghidlu fuq ix-
xnieghat persistenti dwar il-hajja privata tar-rikorrent u f'dan ir-rigward jaf li kienet
tir¢ievi hafna telefonati u messaggi partikularment minn impjegati fil-Ministeru
tieghu dwar il-fatt illi dawn kienu ikunu dejjem flimkien u sahansitra kienu marru
ghal riceviment ta’ tieg. L-intimata kienet infurmatu illi z-zwieg ta’ Mizzi kien sfaxxa
u li Sai Mizzi Liang riedet tmur lura ¢-Cina sabiex tghix hemm mat-tfal taghha.

Skond l-intimat, martu kellha f'idejha kopja ta’ rapport mahrug mill-FIAU li minnhu
rrizulta illi minn sbatax-il darba li Konrad Mizzi mar i¢-Cina, f’sittax-il okkazjoni
huwa raqad f'lukanda u mhux ma’ martu fid-dar taghha.

L-intimat xehed ukoll illi martu kienet qaltlu li kien hemm persuna ohra, fizzjal fl-
Armata, li kien rahom flimkien f'posizzjoni kompromettenti bil-lejl u ¢ioe wara I-
hinijiet tax-xoghol. Martu kienet ukoll irceviet ritratti tar-rikorrent fnumru ta’ bars
flghaxija mdawwar b’persuni, fosthom tfajliet li kienu nofs l-eta’ tieghu.

Skond l-intimat kollox kien jindika illi I-ahbar tal-kollass taz-zwieg tal-konjugi Mizzi
u r-relazzjoni extramaritali ta’ Konrad Mizzi mar-rikorrenti, kienet wahda verosimili
u li Sai Mizzi Liang kienet verament telqet minn Malta ghal kollox flimkien mat-tfal
taghha u kienet tigi Malta biss sabiex zewgha jzomm kuntatt ma uliedhom fil-
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vaganzi tal-iskola. Isostni li martu kienet konvinta illi Konrad Mizzi kien irranga
sabiex martu tinghata posizzjoni mal-Gvern Malti gewwa ¢-Cina biex jiffranka -
manteniment. Tenna ukoll illi martu kienet konvinta illi “I-hgjja privata ta' persuna
pubblika hija ukoll riflessjoni ta' kif dik il-persuna tagixxi fl-irwol pubbliku taghha u
vice-versa fis-sens illi jkun hemm it-tahwid kemm fil-hajja privata kif ukoll fir-rwol
pubbliku. Ghalhekk kienet temmen fil-kaz ta' Konrad Mizzi illi I-fatt illi kellu problemi
matrimonjali kien jikkombacja perfettament mal-fatt illi kien irranga biex ftit ijiem
wara l-elezzjoni generali tas-sena 2013 kien qabbad lil Nexia BT biex jaghmel
kumpanija sigrieta fil-Panama (Hearnville) fejn ukoll I-ishma kienu fisem trust
(Rotorua Trust) registrata fin-New Zealand biex kollox ikun mohbi; kif ukoll mar-
rivelazzjonijiet ahharin li I-kumpanija 17 Black Ltd li hija ta' Yorgen Fenech, direttur u
azzjonista fl-Electrogas Limited li bniet power station tal-valur ta' €450,000,000 meta
Konrad Mizzi kien il-ministru responsabbli mill-energija kellha titfa somma ta’
€150,000 fix-xahar fil-kont bankarju ta' Hearnville.”

L-intimat ghalaq l-affidavit tieghu billi qal illi hu u t-tfal tieghu sabu ruhhom
f'sitwazzjoni fejn riedu jiddefendu din il-kawza u jressqu l-provi relattivi fl-assenza
tal-persuna li kienet l-ahjar xhud, ossia l-intimata nfusha, stante I-qtil taghha. Qal illi
li kieku hu jew uliedu kienu jafu min kienu s-sorsi tal-intimata kienu ikunu
fposizzjoni ahjar li jikkontestaw il-kawza u ghalhekk il-Qorti ghandha tiehu in
konsiderazzjoni dan in-nuqqas ta’ playing field fid-deliberazzjonijiet taghha.

FI-20 ta’ Gunju 2019 gie pprezentat l-affidavit mahluf ta’ Matthew Caruana Galizia
li spjega illi ghalkemm ma’ kienx involut fil-pubblikazzjoni tal-blog post in kwistjoni
huwa jiftakar li ommu kienet irceviet telefonata minghand persuna, li ma’ kienetx
qaltlu min hu ghajr ghall-fatt illi kien persuna f'kariga gholja fil-Korp tal-Pulizija u li
kien affidabbli, li gallha li Konrad Mizzi u Lindsey Gambin kienu geghdin jitghannqu
u jitbewwsu fit-Tiffany Champagne & Cigar Room tard billejl gewwa l-lukanda
Hilton f'San Giljan. Ommu kienet galtlu li kienet ilha tir¢ievi informazzjoni dwar ir-
relazzjoni extramaritali ta’ Konrad Mizzi imma ma kienetx lesta tippubblikaha qabel
ma tirc¢ievi konferma taghhom minn xi hadd affidabbli u maghruf lilha
personalment. Kemm ommu u kemm hu kienu jir¢ievu b’'mod regolari ritratti ta’
Konrad Mizzi f'diversi bars, clubs u postijiet tad-divertiment fejn kien ikun
iccirkondat minn diversi nies, partikularment nisa li kienu ferm izghar minnu.

Fil-bqija tal-affidavit tieghu huwa rripeta ftit jew wisq dak li xehed missieru I-
intimat l-iehor 1-Avukat Dr. Peter Caruana Galizia. Stqarr ukoll illi anke li kieku llum
il-gurnata kienu jafu l-ismijiet tas-sorsi li zvelaw l-informazzjoni lill-ommu, 1-
intimati ma’ kienux jitolbu lil dawn sabiex jixhdu peress li dan ikun tradiment tal-
fiducja li kellhom fl-intimata u jaghmel hsara rrimedjabbli lill-liberta’ tal-istampa
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fpajjizna. Jaghlaq l-affidavit tieghu bil-kliem segwenti: “The court should take into

account this possibility whereby applicants may vexatiously sue a journalist, murder
them, then automatically win the case against them since the murdered journalist is
no longer in a position to contest the case and produce the evidence known to them.”

32. Finalment, wara li I-intimati kienu ottjenew awtorizzazzjoni mill-Qorti sabiex
jressqu lis-Supretendent Jesmond Arnaud bhala xhud taghhom, dan kien xehed

fis-seduta tat-8 ta’ Novembru 2021. Huwa kien gie mitlub jixhed dwar kif kienu
mnizzla l-ismijiet ta’ Konrad Mizzi u Sai Mizzi Liang u ta’ Lindsey Gambin, fil-
contacts list tat-telefon ¢ellulari ta’ Yurgen Fenech, liema telefon kien gie elevat mill-
Pulizija fil-kors tal-investigazzjonijiet taghhom dwar il-qtil tal-intimata. Ix-xhud qal
illi meta dahhal bhala keywords l-ismijiet ta’ dawn il-persuni kif ukoll numru ta’
derivazzjonijiet ta’ dawn l-ismijiet huwa sab l-ismijiet ta’ Lindsey Gambin u ta’
Konrad Mizzi (li kien imnizzel bhala “Conrad Mizzi”) pero ma sab l-ebda isem
jikkorrispondi ghal Sai Mizzi Liang. Ghas-suggeriment li sarlu mill-avukat tal-
intimati u ¢ioe illi I-contact name ta’ Lindsey Gambin kien indikat bhala “the lover of
Konrad Mizzi” huwa spjega illi ma kien irrizulta xejn meta indika bhala keyword il-
kelma “lover”.

Kunsiderazzjonijiet

33. Id-difiza tal-intimati hija dik:
o [lli I-pubblikazzjoni mhijiex malafamanti fil-konfront tar-rikorrenti Gambin,
o illi I-pubblikazzjoni tikkontjeni kummenti li jammontaw ghal fair comment
ibbazati fuq fatti sostanzjalment korretti u ghalhekk mhux libelluzi.

It-tieni e¢¢ezzjoni: il-kumment gust

34. Fil-ligi Maltija (kemm Kap. 248 li hija 1-ligi applikabbli ghal din il-kawza u kemm il-
Kap. 579 li pero’ introduca d-difiza tal-opinjoni onesta) m’hemm I-ebda disposizzjoni
li tirregola din id-difiza. Madanakollu nonostante dan in-nuqqas legislattiv il-Qrati
taghna kemm id-darba kienu disposti japplikawha in linea ma’ dak provdut fil-ligi
komuni Ingliza (u iktar tard il-ligi kodifikata Ingliza).

35. Fir-rigward ta’ din id-difiza, Lord Tom Denning fis-sentenza London Artists Ltd. v.
Emile Littler (England and Wales Court of Appeal - Civil Division - 10.12.1968) gal
hekk:

“The second point is whether the allegation of a "plot" was a fact which the defendant had to
prove to be true, or was it only comment? In order to be fair, the commentator must get his
basic facts right. The basic facts are those which go to the pith and substance of the matter:
see Cunningham-Howie v. Dimbleby [1951] 1 K.B. 360, 364. They are the facts on which the
comments are based or from which the inferences are drawn - as distinct from the comments
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or inferences themselves. The commentator need not set out in his original article all the basic
facts: see Kemsley v. Foot [1952] A.C. 345, but he must get them right and be ready to prove
them to be true. He must indeed afterwards in legal proceedings, when asked, give particulars
of the basic facts: see Burton, v. Board [1929] 1 K.B. 301; but he need not give particulars of
the comments or the inferences to be drawn from those facts. If in his original article he sets
out basic facts which are themselves defamatory of the plaintiff, then he must prove them to be
true: and this is the case just as much after section 6 of the Defamation Act, 1952, as it was
before. It was so held by the New Zealand Court of Appeal in Truth (N.Z.) Ltd. v. Avery [1959]
N.Z.L.R. 274, which was accepted by this court in Broadway Approvals Ltd. v. odhams Press
Ltd. [1965] 1 W.L.R. 805. It is indeed the whole difference between a plea of fair comment and
a plea of justification. In fair comment he need only prove the basic facts to be”

36. ].C.C. Gatley, awtorita’ fil-ligi Ingliza fejn tidhol il-ligi tal-malafama (libelli u kalunji),
fost ohrajn jghid is-segwenti dwar din id-difiza:

e “Tosucceed in a defence of fair comment the defendant must show that the words are
comment, and not a statement of fact. He must also show that there is a basis of fact for
the comment, contained or referred to in the matter complained of. Finally, he must show
that the comment is ona matter of public interest, one which has expressly or implicitly put
before the public for judgment or is otherwise a matter with which the public has a
legitimate concern. If, however, the plaintiff can show that the comment was not made
honestly or was actuated by malice, he will defeat the plea” 2

e “..fair comment is not a defence to defamatory statements of fact, and if the matter
complained of contains such statements, the defendant must plead justification.”

e “Whatis the meaning of faimess? First, the comment must be based on facts, stated or
indicated in the matter complained of. If the facts are not so stated or referred to, then a
statement of opinion will stand in the same position as an allegation of fact. There is also
a subjective element in this: what did the defendant have in mind? Secondly, the
comment must be supported by the facts, or there must be a basis of fact sufficient to
warrant the comment made, that is, the comment, even if the jury do not agree with it,
must in some sense be consonant with the facts relied on. This is an objective test.
Thirdly, the facts stated in the libel must be truly stated, or if some are not proved to be
true, then the defendant must show that the expression of opinion is fair comment having
regard to such of the facts alleged or referred to in the words complained of as are
proved... Fourthly, the comment must be such as can be fairly called criticism, and not be

2 Gatley on Libel and Slander (8th edition), (1981), The Common Law Library, para. 692, p. 291
3 ibid. para. 693, p. 291
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mere invective. Finally that the comment was made maliciously or was not the expression
of the author’s real opinion will also make the comment unfair.™

o “Acomment is a statement of opinion on facts. It is comment to say that a certain act
which a man has done is disgraceful or dishonourable; it is an allegation of fact to say that
he did the act so criticised. A libellous statement of fact is not a comment or criticism on
any thing. But while a comment is usually a statement of opinion as to the merits or
demerits of conduct, an inference of fact may also be a comment. There are, in the cases,
no clear definitions of what is comment. If a statement appears to be one of opinion or
conclusion, it is capable of being comment.” 5

o “The defence of fair comment does not extend to cover misstatements of fact however
bona fide. There is no doubt that the public acts of a public man may be lawfully made the
subject of fair comment or criticism, not only by the Press, but by all members of the
public. But the distinction cannot be too clearly borne in mind between comment or
criticism and allegations of fact, such as that disgraceful acts have been committed . . . “ It
is one thing to comment upon or criticise, even with severity, the acknowledged or proved
acts of a public man, and quite another to assert that he has been guilty of particular acts
of misconduct. A defamatory statement of fact must be justified, if it is not the subject of
privilege; the defence of fair comment relates only to comment, and the Defamation Act
1952, s. 6, has not altered this. Thus, if the words complained of contain defamatory
allegations of fact, the defendant must prove such allegations of fact to be true; it is not
sufficient to plead that he bona fide believed them to be true. Bona fide belief in the truth
of what is written may mitigate the amount, but it cannot disentitle the plaintiff to
damages” 6

37. ll-Gatley jigbor f’sintezi qasira ir-rekwiziti ghad-difiza tal-fair comment:
“ For comment to be fair, it must meet the following conditions:
(@) It must be based on facts contained in or referred to in the publication complained of.
(b) The facts must be sufficiently true to make the comment fair.

(c) Ifthe comment contains an imputation of corrupt or dishonest motives, or perhaps any
inference of fact, the comment must be shown to be justifiable.

4ibid. para. 696, p. 293-294
5ibid. para. 697, p. 294
6 ibid. para. 698, p. 294-295
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(d) The comment be such as fairly to be described as criticism

(e) The comment must represent the honest opinion of the commentator, and be published
without malice.””

38. Finalment rigward il-htiega li 1-fatti li fughom ikunu ibbazati I-kummenti ghandhom
ikunu sostanzjalment veri, il-Gatley jghid hekk:

“A writer may not suggest or invent facts, or adopt as true the untrue statements of fact made
by others, and then comment on them on the assumption that they are true. If the facts upon
which the comment purports to be made do not exist, the defence of fair comment must fail.”8

39. Qabel ma l-Qorti tinoltra aktar fuq il-mertu ta’ din 1-e¢¢ezzjoni jkun ghaqli illi
wiehed jislet dak li ghandu jigi meqjus bhala t-tifsira singulari tal-pubblikazzjoni
mertu tal-kawza.

40. Fir-rigward ta’ “The Ordinary Meaning of Words” fil-ligi komuni Ingliza l-Gatley jghid
hekk:

“While some indication, express or implied, of what underlies the alleged comment is
necessary the ultimate question on whether the words are comment or fact is how they would
strike the ordinary, reasonable reader and it is unlikely that any attempt to formulate general
principles of construction will be of much help, especially bearing in mind that any particular
statement must be taken in the context of the piece as a whole... Context: Words must
always be read in their context and the context of the piece as a whole may point to the
conclusion that words which could, taken literally, be statement of fact are comment.”

41. Fis-sentenza moghtija mill-House of Lords (li l-funzjoni gudizzjarja taghhom llum
tappartjeni lill-Qorti Suprema tar-Renju Unit) fl-ismijiet: Lewis v Daily Telegraph
[1964] AC 234 inter alia inghad is-segwenti minn Lord Devlin:

“The ordinary meaning of words and the meaning enlarged by innuendo give rise to separate
causes of action, but there has also been a divergence between the popular and the legal
meaning of " innuendo." The natural and ordinary meaning of words for the purposes of

7 ibid. para. 709, p. 300

8 ibid. para. 715, p. 304

9 Gatley on Libel and Slander (11th edition), (2008), The Common Law Library, ed. Milton P et. al,,
para.12.10-12.11, p. 346
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defamation is not their natural and ordinary meaning for other purposes of law. There must
be added to the implications which a court is prepared to make as a matter of construction all
such insinuations and innuendos as could reasonably be read into them by the ordinary
man...

... My Lords, the natural and ordinary meaning of words ought in theory to be the same for
the lawyer as for the layman, because the lawyer's first rule of construction is that words are
to be given their natural and ordinary meaning as popularly understood. The.proposition that
ordinary words are the same for the lawyer as for the layman is as a matter of pure
construction undoubtedly true. But it is very difficult to draw the line between pure
construction and implication, and the layman's capacity for implication is much greater than
the lawyer's. The lawyer's rule is that the implication must be necessary as well as
reasonable. The layman reads in an implication much more freely; and unfortunately, as the
law of defamation has to take into account, is especially prone to do so when it is derogatory.”

[1-Qorti tqis illi fil-konfront tar-rikorrenti Gambin il-blog post mertu tal-kawza
jikkontjeni l-allegazzjoni prin¢ipali illi I-Ministru Konrad Mizzi qieghed f'relazzjoni
extra matrimonjali mar-rikorrenti, bhala persuna mis-segretarjat privat tieghu,
b’dan li sfaxxa iz-zwieg tieghu minn ma’ martu Sai Mizzi Liang. Ghalhekk mhux
dagstant indirettament gie allegat illi r-rikorrenti kienet il-kawza tal-fatt illi sfaxxa
z-zwieg tal-Ministru Mizzi u martu. Inoltre l-innuendo car tal-pubblikazzjoni huwa
ukoll illi r-rikorrenti nhatret fil-kariga taghha mal-Ministru Mizzi minhabba din ir-
relazzjoni intimata li kellha mieghu.

Bla dubbju, I-ebda wahda minn dawn l-allegazzjonijiet ma rrizultaw ppruvati. Dwar
l-ewwel allegazzjoni l-intimata lahqget xehdet qabel 1-assassinju taghha u rrezistit, kif
kellha kull dritt taghmel bhala gurnalista, illi tikxef is-sorsi taghha li kienu ex-ufficjal
gholi fi hdan il-Korp tal-Pulizija u uffi¢jal tal-Forzi Armati. F’dan is-sens il-Qorti ma
tantx tista’ tagbel mal-fehma tal-intimat Matthew Caruana Galizia, ripetuta mill-
abbli avukat difensur tal-intimati fin-nota ta’ sottomissjonijiet finali tieghu, illi fdin
il-kawza huma qgeghdin fi zvantagg stante 1-qtil tax-xhud prin¢ipali (¢ioe l-intimata).
Jinghad dan ghaliex kif ga ntqal 1-intimata lahqet xehdet u kienet rezoluta, kif kellha
kull dritt tkun, li ma tikxifx is-sorsi taghha. Di piu, il-Qorti ukoll ma tistax ma
tirrimarkax illi minkejja li fl-affidavit tieghu Matthew Caruana Galizia tenna illi huwa
ta’ spiss u indipendentement minn ommu kien jirc¢ievi ritratti ta’ Konrad Mizzi
gewwa bars, clubs u stabbilimenti ta’ divertiment i¢¢irkondat bi tfajliet ta’ nofs 1-eta’
tieghu, huwa qatt ma pprezenta xi ritratt minnhom fil-kawza, xi haga li seta’ jaghmel
jekk hemm bzZonn anke billi jittiehdu mizuri spe¢jali ta’ protezzjoni mill-Qorti biex
ma jkunux disponibbli lill-pubbliku. Ghalhekk fir-rigward ta’ din l-allegazzjoni ta’
relazzjoni extramaritali l-ec¢ezzjoni tal-fair comment hija destinata li tfalli.
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Dwar l-implikazzjoni illi r-rikorrenti waslet bis-sahha tar-relazzjoni li kellha mal-
Ministru Mizzi, din ukoll bl-ebda mod ma’ giet pruvata min-naha tal-intimati.

L-ewwel e¢cezzjoni: jekk I-allegazzjonijiet infushom humiex malafamanti jew le

45.

46.

47.

L-intimati e¢¢epew ukoll illi I-pubblikazzjoni m’hijiex malafamanti fil-konfront tar-
rikorrenti Gambin.

Billi I-fatti allegati ma jirrizultawx sostanzjalment korretti, dan ma jfissirx li
b’dagshekk ir-rikorrenti rnexxielha tippruva l-kaz taghha. Dan jinghad ghaliex mhux
kull allegazzjoni falza hija malafamanti u jehtieg illi, ai termini tal-Art. 28(1) tal-Att
dwar l-Istampa, il-Qorti tkun sodisfatta illi I-allegazzjonijiet foloz kienu kalkulati li
jtellfu jew jnaqqsu r-reputazzjoni tar-rikorrenti. Mhux mehtieg pero illi jigi ppruvat
illi attwalment giet ikkawzata hsara, wisq inqas hsara serja (kif titlob il-ligi 1-gdida
ossia’ I-Att dwar il-Midja u 1-Malafama), lir-rikorrenti.

Qabel xejn dwar il-kuncett ta’ reputazzjoni inghad mill-Qorti tal-Appell fl-Ingilterra
fis-sentenza Berkoff v. Burchill!? illi ghall-finijiet tal-ligi tal-malafama:

“reputation is to be interpreted in a broad sense as comprehending all aspects of a person’s
standing in the community...A publication will be defamatory if it affects in an adverse manner

the attitude of other people towards the person”

Din hija affermazzjoni tat-test addottat minn Lord Atkin fis-sentenza Sim v

Stretch!!, test li ghadu jigi applikat fil-ligi komuni Ingliza sal-lum u ¢ioe:

"Do the words tend to lower the plaintiff in the estimation of right-thinking members of society
generally? ... How could perusal of that communication tend to lower the plaintiff in the
estimation of the right-thinking peruser who knows nothing of the circumstances but what he
or she derives from the telegram itself?"

Hekk ukoll fis-sentenza Tolley v. Fry!2 inghad minn Greer L] illi:
"Words are not actionable as defamatory, however much they may damage a man in the eyes

of a section of the community, unless they also amount to disparagement of his reputation in
the eyes of right-thinking men generally”

10 Berkoff v Burchill [1996] 4 All ER 1008; [1997] EMLR 139
11 Sim v Stretch [1936] 2 All ER 1237
12 Tolley v Fry & Sons Ltd [1931] AC 333
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Dan it-test huwa meqjus bhala wiehed pjuttost wiesa u ma jirrikjedix xi gudizzju
morali jew etiku “on the part of right thinking members of society generally” imma
sempliciment “a loss of standing in some respect”.

Inoltre jrid jinghad illi “il-loss of standing on the part of right thinking members of
society generally” huwa suggett ghat-tibdiliet fl-istandards tal-valuri u prin¢ipji tas-
soc¢jeta’ maz-zminijiet. Dak li seta’ kien malafamanti ghoxrin, tletin sena ilu, mhux
bilfors jista’ jitqies l-istess illum il-gurnata. Dan jista’ jinghad li japplika
partikularment fil-kuntest ta’ allegazzjonijiet ta’ infedelta’ jew relazzjonijiet extra
matrimonjali.

Fis-sentenza moghtija mill-Qorti tal-Appell fNew South Wales fl-ismijiet Cairns and
Morosi v, John Fairfax & Sons Ltd inghad minn Mahoney JA fkuntest ta’
allegazzjoni illi r-rikorrent kien involut frelazzjoni barra z-zwieg mal-assistenta

tieghu illi:

“it is open to a jury to conclude whether a reasonable or right-thinking member of the
community would take the view that religious or ethical principles, as currently understood or
propounded, impose too high or too rigid a standard of sexual morality and that the standards
by which the conununity judges sexual associations are, if not lower and more flexible, at
least different”

Inghad ukoll fl-istess sentenza minn Hutley JA illi:

“the fact that so intelligent and glamorous a woman as Miss Morosi.... developed a romantic
interest in him may raise his (Dr Cairns's) standing in public eyes, and the fact that so
important a figure as the Treasurer of the Commonwealth reciprocated her interest may raise
her standing in public eyes...The simultaneous finding that there was the allegation of
improper adultery between the two appellants and the finding that this is not defamatory is
unusual, but not perverse in these days.”

B’kuntrast, fis-sentenza Costello and Another v. Random House Higgins ] esprima
1-fehma tieghu illi allegazzjonijiet foloz ta’ infedelta’ fiz-zwieg ghandhom jibgghu

meqjusa bhala malafamanti:
“This is so not only because such an allegation might lower tbe reputation of a person or
because the alleged conduct might be discreditable but also because tbe effect might render

the person liable to derision or the subject of scandal.”

M’huwiex facli li wiehed ikun jaf b’digriet ta’ certezza x’jahsbu b’'mod generali right
thinking members ta’ intelligenza ordinarja u ragjonevoli fis-so¢jeta’ Maltija dwar
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persuna li jkollha relazzjoni barra miz-zwieg, irrispettivament minn jekk dik il-
persuna hijiex fil-politika jew le. Il-probabilta’ hija illi ghalkemm kien hemm bidliet
radikali fil-valuri u princ¢ipji tas-soc¢jeta Maltija partikularment f'dawn l-ahhar tletin
sena, xorta wahda ghadu meqjus bhala immorali u mhux korrett illi persuna, hi min
hi, taglibha lill-partner taghha jew lill-parti 1-ohra fiz-zwieg. Issa fil-konfront tar-
rikorrenti Gambin ma tressqitx prova illi hija kienet f'relazzjoni ma persuna ohra
(ghajr ghall-allegat relazzjoni mal-Ministru) jew li kienet f'xi ZzZwieg. Madanakollu I-
allegazzjoni hija aktar wiesa billi jinghad illi huwa minhabba r-relazzjoni tal-
Ministru maghha illi sfaxxa z-zwieg tal-konjugi Mizzi. Fil-fehma tal-Qorti allegazzjoni
bhal din ghandha l-ghan li twassal sabiex titbaxxa l-istima taghha on the part of right
thinking members of society generally.

Kif ga nghad, il-pubblikazzjoni tmur oltre minn hekk billi fiha I-implikazzjoni illi I-
intimata nghatat il-kariga taghha proprju ghaliex ibbenefikat mir-relazzjoni taghha
mal-Ministru. F’dawn i¢-¢irkustanzi bla dubbju 1-Qorti ma tarax kif ma tistax tqis din
l-allegazzjoni bhala wahda malafamanti fil-konfront tar-rikorrenti mhux l-anqas
ghaliex hija degradanti billi ggib fix-xejn dak kollu li r-rikorrenti setghet kisbet bil-
hiliet taghha matul is-snin.

Inoltre, numru ta’ kummenti minn membri tal-pubbliku li thallew jidhru mill-
intimata bhala reazzjoni ghall-blog post taghha huma ukoll tali li ghandhom I-ghan li
jtellfu jew jnagqqgsu r-reputazzjoni tar-rikorrenti. Fost ohrajn per ezempju m’hemmx
dubbju illi I-kumment ta’ persuna bl-isem ta’ “Verita” illi I-Ministru huwa bla galb u
li ma kkunsidrax it-tfal tieghu qabel ma’ ¢eda ghall-hazen tal-haddiema tal-ONE,
huwa tali li jiftiehem b’'mod ¢ar illi r-rikorrenti kienet hadmet lill-Ministru fis-sens
illi kellha pjan premeditat sabiex twaqqghu biex jidhol f'relazzjoni extramaritali

maghha.

Kunsiderazzjoni dwar il-hlas ta’ danni morali mill-eredi tal-intimata

54. Kif inghad minn din il-Qorti fis-sentenza fl-ismijiet: Phyllis Muscat v. Daphne

Caruana Galizia (Rik Nru 119/2017 VGA, 08/02/2021):

“Fil-ligi procedurali ¢ivili taghna, I-eredi ta’ parti fil-kawza, inkluz tal-intimat, jista’ jitlob b’rikors i
-atti tal-kawza jghaddu fil-persuna tieghu, sabiex jissokta |-kawza minflok il-parti mejta fdik li
tissejjah “it-trasfuzjoni tal-gudizzju®. Fin-nuqqas, il-parti l-ohra fil-kawza tista’ titlob Ii jsir dan u
eventwalment jekk |-ebda werriet ma’ jidhol biex ikompli I-kawza, il-Qorti tahtar kuraturi biex
jirrapprezentaw l-interessi tal-parti li tkun giet niegsa.’® F'din il-kawza t-trasfuzjoni tal-gudizzju

13 Art. 806 et. seq. tal-Kap. 12 tal-Ligijiet ta’ Malta
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sehh bdigriet |i tat il-Qorti fil-11 ta” Jannar 2018 wara li kienet saret talba ghal dan il-ghan mill-
eredi tal-intimata, u ¢ioe mill-Avukat Dr. Peter Caruana Galizia, Matthew Caruana Galizia,
Andrew Caruana Galizia u Paul Caruana Galizia.

IIHigi ma’ tohlog l-ebda eééezzjoni ghal meta kawza li taga’ taht il-kompetenza tal-Qrati Civili
ma’ tkunx tista’ titkompla kontra |-eredi tal-persuna li tkun giet niegsa. Mhux I-istess jinghad
fnumru ta’ Jurisdizzjonijiet barra minn xtutna. Per ezempju fil-ligi Ingliza, skond I-Artikolu 1(1)
tal-Law Reform (Miscellaneous Provisions) Act 1934 id-dritt ta’ azzjoni li jkun eZistenti kontra
jew favur persuna li tmut, ezattament gabel il-mewt taghha, jibga’ shih anke wara |-mewt ta’ dik
il-persuna u dan b’ec¢ezzjoni ghall-kawzi ta’ malafama:

“1(1) Subject to the provisions of this section, on the death of any person after the
commencement of this Act all causes of action subsisting against or vested in him shall survive
against, or, as the case may be, for the benefit of, his estate. Provided that this subsection shall
not apply to causes of action for defamation’

Fil-ligi IMandiza, id-Defamation Act 2009 jipprovdi ghal emendi fis-Civil Liability Act 1961 b'dan
illi gew introdotti s-segwenti artikoli:

‘8(1A) On the death of a person ... a cause of action subsisting against him shall survive against
his estate.

(2A) Where by virtue of subsection (1A) of this section, a cause of action for defamation survives
against the estate of a deceased person, the damages recoverable against the estate of that
person shall not include general damages, punitive damages or aggravated damages.’

Dan fifisser li fil-ligi Irlandiza filwaqt li azzjoni ta’ libell tista’ titkompla kontra I-eredi tal-mejjet,
madanakollu ma’ jistghux jinghataw danni li ma’ jkunux ta’ natura monetarja (i.e. telf li jkun
kwantifikabbli).

Fl-Awstralja, il-ligijiet tal-malafama tal-istati u territorji differenti fil-pajjiz huma uniformi u |-
Artikolu 10 jghid hekk:

10 A person (including a personal representative of a deceased person) can not assert,
continue or enforce a cause of action for defamation in relation to—

(a) the publication of defamatory matter about a deceased person (whether published before
or after his or her death); or

(b) the publication of defamatory matter by a person who has died since publishing the matter’

Kif inghad pero il-ligi Maltija inkluz il-ligi I-gdida Ii tirregola I-midja u I-malafama (Kap. 579) ma’
tohloq |-ebda e¢¢ezzjoni f'dan ir-rigward. Filfatt il-Kap. 579 jipprovdi biss dwar il-possibilita illi
tittiehed azzjoni ghal malafama ta’ persuna mejta mill-eredi izda mhux dwar it-tkomplija ta’
pro¢eduri mill-eredi jew kontra |-eredi”

Kunsiderazzjoni dwar danni
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55. Kif gie ritenut fil-gurisprudenza fir-rigward tad-danni taht il-Kap. 248, din il-Qorti
tgawdi minn diskrezzjoni meta tigi biex tillikwidahom stante illi dawn huma ta’
natura morali u ma’ jirrapprezentawx telf attwali. Fil-verita pero ghad li dawn it-tip
ta’ danni mhumiex fac¢ilment a¢certabbli, huma xorta wahda danni kumpensatorji
(“compensatory damages”) intizi sabiex iqeghdu lill-persuna offiza lura fl-istat li kien
gabel ma’ sofra d-danni (restitutio ad integrum). Certament m’humiex danni punittivi
jew ezemplari intiZi sabiex iservu ta’ taghlima ghad-difamatur jew bhala deterrent
ghas-soc¢jeta in generali. Kieku kien hekk il-kaz, ma’ jkunx jaghmel sens illi 1-eredi tad-
difamatur jigu “puniti” u mgeghla jhallsu ghal agir li huma ma’ kellhom x’jagsmu xejn
mieghu.

56. Kif qalet il-Qorti tal-Appell fis-sentenza fl-ismijiet ‘Andrew Borg Cardona et
v. Aaron Farrugia’ (Rik Nru 267/2014/1 AE, 18.12.2018):

“ikun iktar floku jekk fkawza ta’ libell I-ewwel qorti fis-sentenza taghti r-ragunijiet li jkunu
wassluha biex tillikwida s-somma li tikkundanna lill-konvenut ihallas. Hemm diversi ragunijiet,
bhal per ezempju:

- In-natura u s-serjeta tal-allegazzjoni li tkun saret fid-dikjarazzjoni malafamanti;

- ll-mezz tal-pubblikazzjoni;

- Kemm id-dikjarazzjoni malafamanti tkun inxterdet;

- Lil-awtur ikun ghamel apologija jew offra li jaghmel apologija;

- Provi dwar ir-reputazzjoni tal-attur;

- Fejn il-konvenut ikun invoka |-verita tal-fatti, jekk parti mill-fatti Ii jkun gew imxandra jkunu
rrizultaw li huma veri:”

57. L-allegazzjonijiet li saru fil-pubblikazzjoni mertu ta’ din il-kawza kienu ta’ natura
pjuttost serja fis-sens illi esponew lill-intimata ghall-istmerrija tal-pubbliku. II-mezz
tal-pubblikazzjoni uzat, ¢ioe blog li kien popolari hafna u moqri mhux biss gewwa
pajjizna izda anke barra minn xtutna, ifisser illi I-pubblikazzjoni inxterdet mad-dinja
kollha u filfatt ghad tista’ tinqara sal-gurnata tal-lum. Mill-banda l-ohra 1-Qorti ma
tista’ lanqgas tinjora I-fatt illi kien kompitu difficli jekk mhux addirittura impossibbli
ghall-intimata (u ghall-eredi taghha) illi tipprova li l-allegazzjonijiet taghha kienu
sostanzjalment korretti billi hija ma setghetx tikxef is-sorsi taghha.

58. Mehuda dawn l-elementi kollha in konsiderazzjoni, il-Qorti tikkunsidra illi fi¢-
¢irkustanzi, hija ghandha tillikwida d-danni morali dovuti lir-rikorrenti fis-somma ta’
elf euro (€ 1,000).

Decizjoni
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59. Ghal dawn ir-ragunijiet il-Qorti qeghda tiddisponi minn din il-kawza billi
tichad l-e¢¢ezzjonijiet tal-intimati u tilga’ t-talbiet tar-rikorrenti b’dan illi:

V.G. Axiak

Magistrat

Tiddikjara illi 1-blog post bit-titolu “This is the Super One journalist
Konrad Mizzi has been seeing, and the reason his wife left for China”
ippubblikat mill-intimata fis-7 ta’ Novembru 2014 fuq is-sit
www.daphnecaruanagalizia.com u li ghalih kienet responsabbli 1-
intimata (inkluZz numru ta’ kummenti tal-pubbliku li thallew jidhru
b’reazzjoni ghal-istess blog post) kien malafamanti fil-konfront tar-
rikorrenti ai termini tal-Art. 28 tal-Kap. 248 tal-Ligijiet ta’ Malta;

Tikkundanna lill-intimati jhallsu lir-rikorrenti s-somma ta’ elf euro (€

1,000) bhala danni likwidati minn din il-Qorti taht I-Artikolu 28(1) tal-
Kap. 248 tal-Ligijiet ta’ Malta bl-imghaxijiet legali dekoribbli mid-data

tas-sentenza sad-data tal-pagament effettiv u bl-ispejjez.

Y.M. Pace

Dep. Registratur
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