FIL-QORTI TAL-MAGISTRATI (MALTA)

BHALA QORTI TA’ GUDIKATURA KRIMINALI

MAGISTRAT NATASHA GALEA SCIBERRAS B.A,, LL.D.

II-Pulizija
(Spettur Ramon Mercieca)

VS

Raymond Brincat
(1D 6858(M))

DISTRETT

Illum, 28 ta’ Gunju, 2023

[1-Qorti,

Wara li rat I-imputazzjonijiet migjuba fil-konfront tal-imputat Raymond Brincat
ta’ 53 sena, iben Henry u Maria Dolores nee’ Williams, imwieled il-Belt Valletta
nhar 1-20 ta’ Dicembru 1957 u residenti gewwa Nru. 110, Flat 5, Triq San
Kristofru, Valletta, detentur tal-karta tal-identita® bin-numru 6858(M);

Akkuzat talli 'Malta, f’Dicembru 2010 u fix-xhur ta’ gabel gewwa dawn il-
Gzejjer:

1. Qieghed fuq is-suq, immanifattura, ghamel manutenzjoni jew provda Xi
apparat rilevanti ghal-loghob jew xi parti jew partijiet minnu, meta ma
kellux licenza valida ghal dan 1-iskop mahruga mill-Awtorita® kompetenti
jew ma kienx ezenti minn dik il-htiega ta’ licenza dwar dak l-apparat
rilevanti ghal-loghob mill-istess Awtorita® kompetenti;

2. U aktar talli fl-istess zmien, lokalitajiet u ¢irkostanzi, opera, ippromwova
jew biegh jew b’xi mod li jkun, ghen jew hajjar 1-operat, promozzjoni jew
bejgh ta’ loghob mhux awtorizzat;



3. U aktar talli fl-istess zmien, lokalitajiet u c¢irkostanzi, xjentement
ippermetta l-uzu ta’ xi post bil-ghan tal-operazzjoni, il-promozzjoni, il-
bejgh jew il-loghob ta’ xi loghba bi ksur ta’ xi disposizzjoni tal-ligi, jew
ta’ xi regolamenti maghmulin taht xi ligi;

4. U aktar talli fl-istess zmien, lokalitajiet u ¢irkostanzi ghamel xi haga
minghajr licenza ta’ Awtorita’ kompetenti meta din il-licenza hija
mehtiega minn ligi jew minn regolamenti maghmulin mill-Awtorita’
kompetenti bis-sahha ta’ dik il-ligi.

Rat illi din il-kawza giet assenjata lill-Magistrat sedenti bl-assenjazzjoni tad-
doveri tat-12 ta” Awwissu 2013;

Rat ukoll illi minkejja li din il-Qorti, kif diversement preseduta, semghet ix-
xhieda kollha prodotta mill-Prosekuzzjoni, din il-Qorti, kif preseduta, kienet
kostretta tordna li I-istess xhieda jinstemghu mill-gdid u dan stante illi x-xhieda
ma Kinitx giet irrekordjata u traskritta®;

Semghet ix-xhieda, rat l-atti kollha tal-kawza u d-dokumenti esebiti, inkluz il-
kunsens tal-Avukat Generali ai termini tal-Artikolu 74(2) tal-Att dwar Lotteriji u
Loghob Iehor (Kapitolu 438 tal-Ligijiet ta’ Malta), liema kunsens igib id-data tal-
15 ta’ Marzu 2011%;

Semghet it-trattazzjoni finali tal-Prosekuzzjoni® u rat is-sentenza minnha esebita;

Rat illi minkejja illi d-difiza nghatat Zmien sabiex tipprezenta nota ta’
sottomissjonijiet bil-miktub, din baqghet ma gietx esebita®;

Rat dak sottomess mid-difiza fis-seduta tal-31 ta’ Ottubru 2022 u n-nota esebita
mill-imputat fit-2 ta> Novembru 2022°;

Rat in oltre n-nota ta’ sottomissjonijiet tal-imputat tat-30 ta’ Marzu 2023 ;
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i 1-provi mressqa mill-Prosekuzzjoni in sostenn tal-imputazzjonijiet odjerni
huma s-segwenti:

1. L-Ispettur Ramon Mercieca jixhed illi nhar it-22 ta’ Di¢cembru ghall-
habta tal-11:30 a.m., huwa kien ir¢ieva telefonata minghand Dr. Borg mill-
Awtorita® dwar il-Lotteriji u I-Loghob, fejn gie nfurmat bil-hsieb taghhom
illi jaghmlu spezzjoni gewwa 1-fond bl-isem ta’ ‘Gojja Amusement’, sitwat
gewwa numru 5, Triq Indri Cilia, Hamrun. Jixhed ukoll illi dan spjegalu
illi nhar it-18 ta’ Novembru, wiched mill-uffi¢jali tal-Awtorita’ kien mar
fl-istess fond, u hemmhekk giet offruta lilu l-opportunita’ illi jilghab xi
magni tal-loghob li kien hemm fl-istess fond, u nghata xi flus ghar-rebh.
Skont Dr. Borg, I-Awtorita® kompliet tiréievi rapporti simili u ghalhekk
kienet ittiechdet id-decizjoni 1i ssir spezzjoni fil-post. Jixhed in oltre illi
ghalhekk huwa kien ta struzzjonijiet lil PS 1195 sabiex imur fuq il-post u
ma jhalli lil hadd jidhol jew johrog minnu sakemm fuq il-post jasal ix-xhud
u l-uffi¢jali tal-Awtorita’. La darba fuq il-post, PS 1195 lemah lill-imputat
odjern johrog mill-post u jsakkar. Dan gie avvi¢inat minn PS 1195 li talab
lill-imputat sabiex imur mieghu gewwa 1-Ghassa tal-Hamrun sabiex
ikellmu x-xhud dwar allegazzjonijiet illi kienu ged jitmexxew xi magni tal-
loghob gewwa 1-imsemmi fond. Jixhed ukoll illi ftit tal-hin wara waslu 1-
uffi¢jali tal-Awtorita’, huwa spjega lill-imputat in-natura tar-rapporti i
kellhnom fil-konfront tieghu, filwagqt illi tah is-solita twissija skont il-ligi,
kif ukoll id-dritt illi jottjeni parir legali. L-imputat ikkonsulta ma’ Dr. Jose®
Herrera u ottjena parir illi ymorru flimkien fuq il-post. Jixhed illi huwa mar
fuq il-post flimkien ma’ pulizija ohrajn u uffi¢jali mill-Awtorita’, fejn gie
nnutat illi kien hemm hames magni, li huwa jiddeskrivihom bhala gambing
machines, li kienu mixghula, kif ukoll hames magni ohra, li huwa
jiddeskrivihom bhala amusement machines. Mill-verifiki li saru mal-
Awtorita’ rrizulta illi 1-imputat kellu permess sabiex minn gewwa l-istess
fond, huwa jbiegh jew jikri amusement machines. Il-gambling machines
fl-istess fond kellhom serial number differenti u quddiehom kien hemm
banketti li fughom in-nies setghu jpoggu bil-qeghda, u fuq magna
minnhom, kien jidher il-valur tal-jackpot. Sussegwentement dawn il-
magni gew iffotografati u spezzjonati mill-uffi¢jali tal-Awtorita’. Ix-xhud
jixhed illi dawn ir-ritratti jinsabu esebiti fl-atti, kif ukoll illi I-magni tal-
loghob gew mehuda gewwa 1-Quarter Master tal-Pulizija fejn kienu ged
jinzammu. Matul ix-xhieda tieghu, 1-Ispettur Mercieca rrefera ghar-ritratti
tal-magni in kwistjoni esebiti in atti®, I-ir¢cevuta li nharget fuq I-istess magni
ffirmata mill-imputat’, ir-rapport tal-Pulizija dwar il-kaz®, l-istqarrija
rilaxxjata mill-imputat®, ritratt tal-permess tal-imputat mit-Trade Licensing
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Unit fil-hanut®, l-att tat-twelid tal-imputat*, kif ukoll il-fedina penali
tieghu'?.

In kontro-ezami x-xhud jixhed illi ma nstabux nies jilaghbu fuq I-istess
magni meta accedew fuq il-post, izda huwa kien gie mgharraf minn Dr.
Borg illi fit-18 ta’ Novembru 2010, ¢ertu Michael Spiteri, Spettur fi hdan
I-Awtorita’ kien dahal fil-fond ghall-fini ta’ spezzjoni, beda jilghab fuq
magna partikolari u nghata lura ghoxrin ewro f’rebh minn Raymond
Brincat. Kien ghalhekk illi Dr. Borg kien ikkomunika mieghu kif xehed in
ezami u saret l-ispezzjoni odjerna, fejn acceda huwa wkoll fl-istess fond,
b’dan illi dakinhar ossia nhar it-22 ta’ Di¢embru, ma kien hemm hadd
jilghab. Filfatt dakinhar 1-imputat fetah il-hanut quddiemhom, wara illi
qabel huwa diga' kien ghalaq il-fond sabiex jitlagq. Jixhed ukoll illi I-
licenzja tal-imputat kienet dwar bejgh u kiri ta’ amusement machines u
mhux ta’ gaming machines.?

2. PS 1195 Conrad Debattista jixhed illi nhar it-22 ta’ Dicembru 2010
ghamel spezzjoni gewwa ‘Gojja Amusement’ fi Triq Indri Cilia, fuq
struzzjonijiet tal-Ispettur Mercieca, sabiex jara jekk dan kienx miftuh u
sabiex jinforma lil Raymond Brincat illi I-istess Spettur xtaq ikellmu.
Jixhed illi ghall-habta ta’ 11.45 a.m. Brincat hareg mill-hanut u huwa talbu
sabiex imur mieghu gewwa I-Ghassa tal-Hamrun, fejn I-Ispettur Mercieca
informa lil Brincat illi kienu ser imorru xi uffi¢jali mill-Awtorita® dwar il-
Lotteriji u I-Loghob sabiex jaghmlu spezzjoni fil-hanut tieghu, u hekk sar
wara illi Brincat inghata d-dritt li jottjeni parir legali, liema dritt huwa kien
ezerCitah wara li tkellem ma’ Dr. Jose® Herrera. Jixhed ukoll illi accedew
fuq il-post flimkien mal-uffi¢jali tal-Awtorita’, fejn sabu hames magni
ossia gambling machines ta’ kulur ahmar tal-marka Vegas Multigame u
hames magni ohra ossia amusement machines, liema magni kienu
mixghulin. Jghid ukoll illi kien hemm hames banketti mifruxa quddiem il-
magni. I1l-magni tal-loghob gew spezzjonati u elevati. Ix-xhud gharaf ir-
rapport Dok. CD redatt minnu®4, ir-ritratti mmarkati Dok. A®® bhala ritratti
tal-magni in kwistjoni u tas-siggijiet li huwa rrefera ghalihom bhala
banketti fix-xhieda tieghu, kif ukoll lill-imputat odjern bhala Raymond
Brincat.*
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3. Joseph Falzon, dak iz-zmien Spettur fi hdan 1-Awtorita® dwar il-Lotteriji
u I-Loghob, jixhed illi huwa kien involut f’zewg spezzjonijiet, wahda nhar
it-22 ta’ Novembru 2010 u ohra nhar it-22 ta’ Dicembru 2010. Jixhed illi
fit-22 ta’ Di¢embru 2010, fil-11.00 a.m., kien ac¢¢eda fil-fond ‘Gojja
Amusement Limited’, 5, Triq Indri Cilia, Hamrun flimkien ma’ PC 805,
PS 1195 u I-Ispettur Ramon Mercieca u illi hekk kif dahlu lemhu hames
gaming devices tat-tip Vegas Multigame u hadu r-referenza taghhom.
Skont ix-xhud, “Gaming devices huma magni simili bhal ma ssib fil-
casinos jigifieri ghandhom affarijiet li I-magna titgies bhala gaming device
u mhux amusement machine”. Muri r-ritratt Dok. A, a fol. 17 tal-process,
huwa jixhed illi dawn kienu I-magni li nstabu fuq il-post 1i kien hadhom
huwa stess, u illi fug il-post kien hemm ukoll hames magni ohra li Kienu
amusement machines. Jixhed ukoll illi wahda mill-magni bis-serial
number 02407065 kienet ged turi jackpot bil-valur ta’ €582.69%7, filwagt
illi l-erba’ magni l-ohra ma kinux ged juru jackpot. B’referenza ghall-
ispezzjoni li saret fit-22 ta> Novembru 2010, huwa jixhed illi dakinhar
ukoll kienu team ta’ spetturi akkumpanjati minn PS 201 u PC 744, marru
fl-istess fond fejn ukoll kien hemm I-imputat odjern u hemmhekk raw
hames amusement machines li kienu mitfijin, kif ukoll soft toy crane type
ossia magna qgisha crane li tigbor is-soft toys. Faccata ta’ dawn il-magni
kien hemm [-istess hames gaming devices Vegas Multigame, li nstabu fit-
tieni spezzjoni. Wahda mill-magni kienet ged turi cancelled credit ta’
€246, 1i skont ix-xhud, ifisser illi I-magna tat rebh u illi dan gie kkancellat.

In kontro-ezami x-xhud jixhed illi I-magni ma kienx fihom flus u illi ma
jafx meta gie kkancellat il-credit 1i jirreferi ghalih. Jixhed in oltre illi I-
imputat ma kienx gie avzat li kienet se ssir din |-ispezzjoni u illi din saret
ghall-gharrieda.®

4. Etienne Attard mill-Awtorita® dwar il-Lotteriji u I-Loghob jixhed illi nhar
it-22 ta’ Dicembru 2010, ghall-habta tal-11.00 a.m., kienu a¢¢edew gewwa
hanut bin-numru 5, Triq Indri Cilia, Hamrun, fejn instabu hames kaxxi tal-
loghob tal-marka Eurovegas, li kienu multigame, manifatturati 1-Polonja.
Jixhed ukoll illi wahda mill-magni kellha ‘Progressive’ fugha, li jfisser illi
“oghandek fond ta’ flus fejn mill-ammont li tkun ged tilghab, jinkrementa
biex inti meta ggib il-combination tkun ged tilghab ghalih u tiehu dak il-
fond, bhal jackpot. Tip ta’ jackpot. Dejjem tiela’ u dejjem jinkrementa,
m’ghandux limit. Jackpot ikollok ezempju 1000 Euro u dan m’ghandux
limit, jibga’ tiela ... meta jintrebah jerga’ jibda mill-base value.” Jixhed
in oltre illi “f’amusement machine ma jistax ikollok progressive”, fejn
wiehed ikun ged jilghab biss arcade game u illi huwa gatt ma ra arcade
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game bi progressive. Sabiex ikun hemm progressive, irid ikun hemm
loghob illi jaghti rebh. Jixhed illi ma jidhirlux illi kien hemm nies jilaghbu
meta acéedew fil-fond u dan filwaqt illi jiddeskrivi dak li ra bil-mod
segwenti: “Jien li nista nghid fug dawn il-kaxxi li jikkonsistu fil-bet u fil-
credit, push button biex tintlaghab il-loghba u taghzel il-lines, kemm ser
tibbetja inti biex tiehu rebh u thallsek. Kellha wkoll bill acceptor li taccetta
I-flus u coin inland biex tilghab bil-coins. Kellha touch screen ukoll ghax
kienet tista’ tintlaghab touch screen u biex taghzel il-loghob peress li
kienet multi game.” Jixhed in oltre illi I-magni kienu mixghulin u li ma
kienx fihom flus. B’referenza ghar-ritratt Dok. Al, a fol. 23 tal-process,
ix-xhud jindika I-progressive fuq il-magna li rrefera ghaliha fix-xhieda
tieghu, li skont hu, dejjem jizdied sakemm wiched igib il-combination biex
jichu dawn il-fondi. B’referenza ghar-ritratt Dok. A2, a fol. 24 tal-process,
IX-xhud jghid filwaqt illi jindika l1-ammont ta’ €582.69 li jidher fl-istess
ritratt taht l-intestatura ‘Jackpot’, illi dan huwa l-ammont li jkun thallas,
stante illi “meta l-magna thallas xi haga, tibga’ turik [-ahhar rebh li jkun
sar fuq il-magna” u li allura “ged jimmarka li gie mhallas dak I-ammont.
II-magna hekk timmarka”. Fil-kaz ta’ amusement machine, il-magna ma
taghtix rebh, izda semplic¢iment tispicca 1-loghba meta 1-flus li wiehed jitfa’
fiha jispiccaw.'®

5. Fis-seduta tal-24 ta’ Frar 2014, Michael Spiteri mill-Awtorita’ dwar il-
Lotteriji u I-Loghob jixhed illi f'Novembru 2011 (fir-rigward tad-data
jghid illi ma kienx c¢ert mija fil-mija, imma zgur kien Novembru 2011)
huwa kien intbaghat f’post il-Hamrun mi¢-Chief Inspector tal-Awtorita’
Philip Warzee, fejn kien hemm il-magni u dan sabiex jaraw x’tip ta’ magni
kienu. Mistogsi mill-Prosekuzzjoni jekk kienx gie avvi¢inat, imbezza’ jew
mitkellem minn xi hadd, huwa jinnega dan. Jixhed illi huwa mar ji¢¢ekkja
dawn il-kaxxi u rrizulta illi hamsa minnhom setghu jintuzaw ghal-loghob
tal-flus, filwaqt illi hamsa ohra kienu pure amusement. Dakinhar mar
wahdu. Jixhed ukoll illi f’Di¢embru kienu marru spetturi ohrajn. Ix-xhud
innega illi meta mar fil-fond, huwa laghab u nghata 1-flus, ghalkemm wara
jixhed illi verament kien laghab xi haga zghira tal-flus, illi s-superjuri
tieghu galulu biex imur jilghab il-flus u hekk ghamel billi mar fuq wahda
minnhom. Izid in oltre illi “jien gatt ma kont favur ta’ dan kollu li ged
naghmel ghax qgatt ma kien jaghmel sens onestament. Jigri x jigri gatt ma
stajna nkunu nafu hekk jekk dawn il-machines kienu jintlaghbu”. Ma
jiftakarx kemm laghab flus u langas jiftakar jekk kienx thallas ir-rebh.?
Riprodott fis-seduta tal-20 ta’ Mejju 2014, l-istess Michael Spiteri
jipprezenta rapport li kien gie redatt mill-ispetturi li kienu wettqu |-
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ispezzjoni nhar it-22 ta’ Dicembru 2010, inkluz minnu?, u jixhed illi
dakinhar kien mar fl-istess fond flimkien mac-Chief Inspector u zewg
kollegi ohra. Jixhed illi qabel dakinhar, f’Novembru, ukoll mar fuq il-post,
din id-darba wahdu, stante illi kien ged isir ezercizzju biex ikunu jafu
x’hemm fil-lokalita’ u dan biex ja¢certaw ruhhom li jkun hemm il-kaxxi.
Dwar din I-okkazjoni jixhed illi jiftakar illi kien ha nota vizwali tat-tip ta’
gaming machines li kien hemm. B’referenza ghax-xhieda tieghu ta’ qabel,
huwa jixhed illi ma jiftakarx 1i laghab xi flus, jerga’ jghid fuq mistogsija
tal-Prosekuzzjoni illi ma giex mhedded, u wara li saret referenza ghax-
xhieda tieghu prec¢edenti jghid illi 1-kaz ta’ Novembru ma tantx jiftakru, li
kien ha noti izda ma zammhomx, u wara illi kien kiteb notamenti 11 kien
kien ghaddihom li¢-Chief Inspector Philip Warzee. Jixhed ukoll illi ma
jiftakarx jekk I-imputat odjern kienx I-istess persuna li kien fil-fond meta
mar " Novembru.??

Riprodott fis-seduta tat-3 ta’ Lulju 2015, imbaghad, b’referenza ghal Dok.
JB ossia rapport esebit minn Dr. Joseph Borg?®, Michael Spiteri jixhed illi
dan huwa dokument li kiteb hu lil Philip Warzee, ghalkemm jghid illi ma
jistax jithem ghaliex dan mhux iffirmat.

In kontro-ezami x-xhud jikkonferma li dan kien dokument li kitbu hu u li
dan seta’ jghidu mill-mod kif kien miktub, u mhux ghax kien jiftakar.
Jixhed ukoll illi kien cert li kienu marru fit-22 ta’ Dicembru 2010 u li gara
skont ir-rapport sehh xahar qabel preciz ossia fit-22 ta” Novembru 2010,
izda dan ir-rapport kien datat 18 ta’ Novembru 2010. Finalment ix-xhud
jixhed illi “Ithem cert ufficjali ma tantx nista nkun, mit-tip ta’ dokument li
hu”.24

6. PC 64 Jack Sultana jixhed b’referenza ghal Dok. JS® illi mill-verifiki li
ghamel irrizultalu illi I-imputat kellu licenzja sabiex izomm affarijiet ghall-
bejgh li mhux ikel u dwar bejgh u kiri ta” amusement machines.?®

7. Fis-seduta tal-20 ta’ Mejju 2014, Dr. Joseph Borg li fiz-zmien mertu tal-
kaz kien jahdem mal-Awtorita® dwar il-Lotteriji u I-Loghob, jixhed illi kien
dahal rapport fis-sens li kien hemm hanut bil-kaxxi tal-loghob ossia ‘Gojja
Amusement’, il-Hamrun u illi ghalhekk huwa kien talab li¢c-Chief Inspector
Philip Warzee sabiex isegwi I-kaz. Dan sehh fl-ahhar tas-sena 2010 jew fil-
bidu tas-sena 2011. Jixhed illi Warzee kien mar xi darbtejn josserva |-post
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minn barra, illi dan ma kienx bar normali li tista’ tagbad u tidhol fih
facilment, illi kellu s-CCTVs fuq barra u allura kien jehtieg pjan sabiex
jaccedu fil-fond sabiex jaraw x’kien fih. Ghalhekk kienu baghtu lil Spettur
tal-Awtorita®, ¢ertu Michael Spiteri, biex jilghab il-flus fil-kaxxi. Jixhed
in oltre illi Spiteri kien mar wahdu u “kien laghab 20 Euro jekk mhux sejjer
zball u he cashed out”, b’dan illi ma kinitx il-magna li taghtu 1-flus, izda
kien sid il-post “li jidhirli kien identifika propju lis-Sur Brincat” li tah il-
flus wara li laghab. Jghid illi dwar dan kellu rapport minghand Michael
Spiteri. Jixhed in oltre illi dan il-kaz kien jiftakru b’mod partikolari ghaliex
Spiteri ghamel xi zmien jghidilhom illi kien ged ihossu mhedded u illi kien
qed jir¢ievi telefonati anonimi, tant illi I-Awtorita'offrietlu I-protezzjoni.
IX-xhud jixhed ukoll illi kien tkellem mal-Ispettur Mercieca u kienu anke
kkorrispondew dwar dan il-kaz, kif ukoll illi 1-ispezzjoni mill-Awtorita’
saret fit-22 ta’ Dicembru 2010. Jixhed in oltre illi kien anke ikkorrisponda
mal-Ispettur Mercieca u tah direzzjoni dwar il-ligi li a bazi taghha setghu
johorgu l-imputazzjonijiet fil-konfront tal-imputat wara li kienu diga’ saru
spezzjonijiet fil-post.

In kontro-ezami jixhed illi huwa ma marx fuq il-post u li lill-imputat ma
jafux. Jixhed in oltre illi I-imputat kien maghruf mal-Awtorita’ bhala li
kellu negozju tal-kaxxi tal-loghob u illi dan kien illegali, ghaliex ma kienx
hemm li¢enzja dak iz-zmien.?’

Riprodott fis-seduta tas-17 ta’ Marzu 2015, Dr. Joseph Borg ipprezenta r-
rapporti li huwa kellu dwar il-kaz, ossia rapport ta’ Michael Spiteri lil
Philip Warzee esebit bhala Dok. JB?, rapport ta’ Frank Camilleri bhala
Dok. JB 1% u rapport ichor ta’ Joseph Falzon bhala Dok. JB 2%, it-tnejn
spetturi fi hdan 1-Awtorita".3!

8. PS 518 Anthony Degiovanni jixhed illi fit-22 ta’ Dicembru 2010 huwa
kien involut fil-process sabiex jigu elevati 1-kaxxi tal-loghob in kwistjoni,
bis-seriel numbers 01107065, 01407065, 02707065, 2407065 u
00507065.%

I11i da parti taghha, id-difiza ressqet is-segwenti xhieda u provi:

1. L-imputat Raymond Brincat jixhed illi tramite I-kumpanija tieghu ‘Joy
and Amusement Limited’ (il-Qorti tqis illi huwa evidenti illi din kienet il-

27 A fol. 86 et seq tal-process. Fis-seduta tas-17 ta’ Marzu 2015, Joseph Falzon jaghraf ir-rapport tieghu (ara a
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30 A fol. 125 tal-process.

3L A fol. 116 et seq tal-process.

32 A fol. 107 et seq tal-process.



kumpanija Gojja Amusement Limited u illi dan kien Zball tat-traskrittrici),
huwa kien ilu ghal aktar minn hamsa u ghoxrin sena involut fix-xiri, kiri u
bejgh ta” amusment machines. Jixhed illi sussegwentement I-Awtorita’
ntroduciet sistema gdida maghrufa bhala Video Lottery Terminal — filwaqt
illi spjega illi dawn kienu magni tal-loghob tal-azzard - u kjarifika mal-
kbarat tal-Awtorita® illi huwa seta’ jixtri u jbiegh dawn il-magni mill-hanut
tieghu. Jixhed ukoll illi ghall-ewwel ittenta jimporta dawn il-magni huwa
stess, izda l-manifattur infurmah illi diga" kien hawn operatur f’Malta ossia
¢ertu Daniel Schembri, bir-rizultat illi huwa ordna u xtara dawn il-magni
tal-loghob minghandu ghall-habta tas-sena 2005. Jixhed in oltre illi fit-22
ta’ Dicembru 2010 huwa kien fil-hanut, 5, Triq Indri Cilia, Hamrun u hekk
kif ghalagq, f'nofsinhar, marru zewg Pulizija fuqu li nfurmawh li ried
ikellmu I-Ispettur Ramon Mercieca gewwa 1-Ghassa tal-Hamrun, mar
gewwa |-Ghassa, u ftit wara accedew fil-fond tieghu l-pulizija flimkien ma’
uffi¢jali mill-Awtorita’, 1i kienu talbuh sabiex jiftah il-bibien tal-kaxxi
kollha. Jixhed illi minn dawn il-magni ossia VLTs jew magni tal-loghob
tal-azzard, kien hemm hamsa, filwaqt illi kellu wkoll amusement machines
u illi I-fond kien jikkonsisti f’kamra bil-magni, fejn kien hemm ukoll
skrivanija li kienet tintuza minnu. Mill-hanut huwa kien ibiegh dawn il-
magni tal-loghob u kien juri I-magni lill-klijenti nteressati billi jipprova I-
magna quddiehom u jurihom Kif tahdem billi jitfa’ 1-flus. Jixhed illi I-
magni kienu godda u ma kienx fihom flus. Jikkonferma wkoll illi r-ritratti
tal-magni esebiti mill-Prosekuzzjoni (a fol. 4 tal-process) kienu I-istess
magni li kien ged jixhed dwarhom. Jixhed in oltre illi precedentement, il-
Pulizija kienu accedew ukoll fl-istess fond fit-22 ta’ Novembru 2010. Kull
darba li kienu jmorru kienu jitolbuh jiftah il-kaxxi. Itenni illi I-Pulizija
kienu marru diversi drabi jaghmlu 1-verifiki taghhom, anke billi raw is-
CCTVs li kellu fil-fond u illi gatt ma sabu flus fil-kaxxi, ghaliex skont hu,
dawn ma kienux jilaghbuhom in-nies. Jixhed in oltre illi huwa kellu
licenzja dwar dawn il-magni, u illi min-naha tal-Awtorita’ kienu qalulu li
jista’ jixtri magni bis-sistema tal-VLT, ghalkemm skont hu, “li ma jistghux
jilaghbu u hekk”.

In kontro-ezami I-imputat jesebixxi |-licenzja li huwa kellu li tirreferi ghal
amusement machines, sales and hire 1i nharget lilu mid-Dipartiment tal-
Kummer¢ u illi kienet valida bejn 1-1 ta’ Jannar 2010 u 1-31 ta’ Dicembru
2010.3* B’referenza ghal VLTS huwa jghid illi dawn kienu jahdmu bl-
internet, 1i jkunu komunikati ma’ server meta joperaw u allura wiehed ikun
jaf id-dhul u 1-hrug, izda ma kinux imgabbdin mal-internet. Jixhed ukoll
illi huma gambling machines u jrebbhu 1-flus. Jixhed in oltre illi f’kaz ta’
rebh, ma kinitx il-magna li taghti 1-flus izda 1-operatur tal-magna. Huwa

33 Dan id-dokument jinsab esebit bhala parti minn Dok. RB 5, a fol. 223 tal-process.



esebixxa sett ta” dokumenti, Dok. RB 6, rigwardanti |-akkwist tal-magni in
kwistjoni. Jixhed ukoll fir-rigward tal-magna li kienet turi fugha valur ta’
€582.69, illi “din kellha ammont ta’ meta jien xtrajtha. Ammont tal-
fabbrika. Tkun ippruvata I-fabbrika gqabel ma harget fis-sug, u kien hemm
ammont tal-operatur li xtrajt jien minghandu, bhala I-flus biex jurini. U
mbaghad waslet ghandi b’dak [-ammont, jekk gie bniedem jew xi operatur
iehor”. Meta gie ssuggerit lilu madankollu illi biex il-jackpot jikber ghas-
somma ta’ €582.69, iridu jintefghu hafna izjed flus fil-magna, I-imputat
wiegeb illi ma jafx kemm kien joghla 1-jackpot, ghalkemm wara jghid ukoll
illi I-jackpot jizdied bil-mod u mhux bl-istess ammont ta’ flus 1i wiched
ikun tefa’ fil-magna, b’dan ghalhekk illi kkonferma illi l-ammont ta’
€582.69 ma jirriflettix 1-ammont ta’ flus li dahlu fil-magna. Madankollu
mistogsi kemm jidhlu flus fil-magna biex il-jackpot jitla’ €582.69, huwa
jghid illi ma jafx. Wara jghid illi dan 1-ammont mhuwiex il-jackpot, li din
Kienet biss demonstration u li wara taf tara numru ichor, ghax dan kien
random. Skont hu, “Daka tkun ghamlitu I-fabrika bhala demonstration
minn loghba ghal ohra. Jitbiddel dejjem”. Wara jixhed illi kien ghadu
j&ib il-magni bhal donnu allura ma kienx jaf ezatt u jixhed ukoll illi
ghalkemm dawn akkwistahom fis-sena 2006, ma jafx waslux ghandu fis-
sena 2008 jew 2009. Jixhed ukoll illi meta gew ghandu I-Pulizija
f’Dicembru 2010, kienu ilhom ghandu xhur u dan minkejja illi mid-
dokumenti li huwa esebixxa, jirrizulta illi I-hames magni in kwistjoni kienu
nxtraw minnu fis-sena 2006 u illi I-konsenja taghhom kellha ssir fi zmien
tnax-il gimgha. Jinsisti wkoll illi f’okkazjonijiet precedenti uffi¢jali mill-
Awtorita' kienu hadu ritratti tal-meters tal-magni ‘in” u ‘out’. Meta gie
ssuggerit lilu illi xi uffi¢jali pajzana tal-Awtorita® kienu laghbu I-magni
billi tefghu I-flus u illi huwa kien hallashom, ix-xhud jinnega dan, jghid illi
dan kien frame-up, li ghandu ma mar hadd u illi dawn taw xi flus lill-
uffi¢jal, izda dan tefaghhom fil-but u ma marx ghandu, kif ukoll illi Spiteri
xehed illi kien mar f’garaxx, meta huwa jopera hanut u mhux garaxx,
apparti li x-xhud ma gharfux.®*

2. Daniel Schembri jixhed illi huwa kien kompetitur tal-imputat u illi huwa
wkoll kien operatur, wara illi ddeskriva lill-imputat bhala operatur lokali
ta’ amusement machines. Fis-sena 2010 tramite I-kumpanija tal-familja,
Kienu jimpurtaw magni varji, filwaqt illi jirreferi ghal amusement machines
u illi kien jopera u jbiegh dawn il-magni. Ix-xhud jaghraf il-firma tieghu
fuq Dok. RB 6 u jikkonferma li dan kien jirrigwarda bejgh ta’ magni mill-
kumpanija tieghu lill-imputat, ossia amusement machines. Jixhed ukoll illi
b’direzzjoni li kienet inghatat mill-Awtorita’, il-kumpanija tieghu kienet
importat Video Lottery Terminals ghall-habta tas-sena 2007, liema magni

3 Ara a fol. 163 et seq tal-process.

10



kienu gaming devices. Jixhed ukoll illi I-magni li kien xtara I-imputat
kienu non pay out li kellhnom I-potenzjal, b’zidiet li jsirulhom, sabiex jigu
konformi mar-regoli li kienu ged jigu proposti dak iz-zmien mill-
Awtorita’. Skont ix-xhud “once it was not paying out, it was an
amusement”, izda setghu jsiru modifiki skont il-Kriterji stabbiliti mill-
Awtorita®.>®

Ikkunsidrat ukoll:

[1li m’hemmx dubju mill-provi proc¢esswali illi dakinhar tat-22 ta’ Di¢embru
2010, fil-fond in kwistjoni nstabu hames magni tal-loghob tad-divertiment jew
amusement machines u hames magni tal-loghob tal-azzard jew gaming devices.
Dan jirrizulta kemm mix-xhieda tal-uffi¢jali kollha tal-Awtorita’ 1i raw u anke
spezzjonaw il-hames magni msemmija fuq il-post, kif ukoll mix-xhieda tal-
imputat inniffsu illi jikkonferma kemm il-darba matul ix-xhieda tieghu f’dawn il-
proceduri illi 1-magni in kwistjoni kienu magni tal-loghob tal-azzard jew Video
Lottery Terminals (VLTs). Skont hu, dawn kienu ntizi sabiex jinbieghu minnu lil
terzi persuni, izda ma kienx isir loghob b’rebh ta’ flus minn dawn il-magni fil-
fond li huwa kien jopera minnu u li fih saret spezzjoni fid-data msemmija.

Jirrizulta wkoll illi filwaqt illi l-imputat kien licenzjat sabiex mill-fond in
kwistjoni ossia 5, Gojja Amusement, Triq Indri Cilia, Hamrun, huwa jbiegh u
jikri magni tal-loghob tad-divertiment jew amusement machines, kif jirrizulta
mix-xhieda ta” PC 64 Jack Sultana u anke mid-dokumenti esebiti fl-atti bhala
mahruga mit-Trade Licensing Unit, I-imputat ma kellu l-ebda li¢enzja in
konnessjoni ma’ magni tal-loghob tal-azzard. Jibda biex jinghad fir-rigward illi
fix-xhieda tieghu in kontro-ezami, Dr. Joseph Borg jixhed b’referenza ghan-
negozju tal-kaxxi tal-loghob (tal-azzard) gestit mill-imputat, illi dan kien illegali
ghaliex ma kienx licenzjat dak iz-zmien. Fit-tieni lok, dan huwa kkonfermat mill-
imputat stess fix-xhieda tieghu f’dawn il-proc¢eduri li minkejja li jghid illi kellu
licenzja fir-rigward ta’ dawn il-magni tal-loghob tal-azzard, illi I-permess li kellu
jindika li kien ibiegh kwalunkwe tip ta’ kaxxi, u illi skont hu mill-Awtorita® kienu
qalulu li seta’ jixtrihom u jbieghhom mill-hanut, ghalkemm ma setghux
jintlaghbu, meta mistoqsi in kontro-ezami sabiex juri din il-licenzja li kien ged
jirreferi ghaliha, huwa ghal darb’ohra jirreferi u jipprezenta I-licenzja mit-Trade
Licensing Unit 1i permezz taghha seta’ jbiegh u jikri amusement machines, skont
hu, wara li dan id-dipartiment ghamel il-verifiki tieghu mal-Awtorita’ u sakemm
sar il-ftehim dwar il-Video Lottery Terminals. Ghalhekk, minn imkien ma
jirrizulta illi 1-imputat kellu xi permess dwar makni tal-loghob tal-azzard, kif
jghid hu fix-xhieda tieghu.

%5 A fol. 231 tal-process.
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[1-Qorti langas m’ghandha dubju mill-provi prodotti illi fil-fatt dawn il-kaxxi tal-
loghob tal-azzard kienu jintuzaw fil-fond in kwistjoni sabiex jintlaghbu u jrebhu
I-flus, kuntrarjament ghal dak li jixhed 1-imputat. Hawnhekk il-Qorti tirreferi
ghax-xhieda ta’ Dr. Joseph Borg, 1i minn email li esebixxa huwa stess® jirrizulta
ili fiz-zmien in kwistjoni kien Chief Regulatory Officer fi hdan 1-Awtorita’, fis-
sens illi mill-Awtorita® kienu baghtu lil Michael Spiteri, spettur fi hdan 1-istess
Awtorita® fil-fond in kwistjoni, illi dan kien laghab xi flus, jekk jidhirlu sew
ghoxrin ewro (€20), u illi kien inghata rebh fi flus, mhux mill-magna stess izda
mill-persuna li kienet ged topera I-fond.

Fix-xhieda tieghu f’dawn il-proc¢eduri, Michael Spiteri kien riluttanti ferm sabiex
jixhed u minghajr tlaqliq il-Qorti tghid ukoll illi m’ghandhiex dubju illi partijiet
mix-xhieda tieghu ma kienu xejn veritieri. Dan il-Qorti tghidu mhux biss ghaliex
dan huwa bil-wisq evidenti, anke mit-traskrizzjonijiet tax-xhieda tieghu f’dawn
il-pro¢eduri, 1i fihom xehed ben tliet darbiet, izda wkoll mill-komportament
tieghu fuq il-pedana tax-xhieda, fir-rigward ta’ liema 1-Qorti nnutat illi I-istess
xhud kien skomdu ferm, tant li sahansitra beda jeghreq hafna®’ u beda jaghmel
minn kollox sabiex jevadi ¢erti domandi. Tqis ukoll fir-rigward illi minkejja li |-
istess Spiteri innega izjed minn darba illi gie avvicinat, mitkellem, imbezza’ jew
mhedded in konnessjoni ma’ dan il-kaz, u dan fuq domandi tal-Prosekuzzjoni,
Dr. Joseph Borg jixhed illi dan il-kaz kien jiftakru b’mod partikolari ghaliex
Spiteri kien ghamel Zmien jghidilhom li kien qed ihossu mhedded u li kien qed
jircievi telefonati anonimi, tant illi kien gie offrut protezzjoni.

Jirrizulta mix-xhieda ta’ Spiteri illi fil-fatt huwa kien mar fil-fond in kwistjoni
wahdu f"Novembru 2010, fuq struzzjonijiet tac-Chief Inspector, dak iz-zmien
Philip Warzee, u hemmhekk kien sab hames amusement machines u hamsa ohra
li kienu gaming devices ossia li setghu jaghtu I-flus. Jikkonferma wkoll illi kien
laghab xi haga zghira tal-flus, 1zda jixhed 1illi ma jiftakarx inghatax rebh fi flus.
Mir-rapport esebit minn Dr. Joseph Borg bhala r-rapport li kien ghamel Michael
Spiteri lil Philip Warzee, jirrizulta illi nhar it-18 ta’ Novembru 2010, Spiteri kien
mar gewwa l-fond ‘Gojja Amusement’ fil-Hamrun, li hemmhekk sab hames
gaming devices, apparti amusement machines, li dawn ilkoll kellhom bill
validators u kienu jac¢cettaw flus f’denominazzjonijiet ta’ ghoxrin ewro, ghaxar
ewro u hames ewro, illi huwa laghab karta tal-ghoxrin ewro u ohra tal-ghaxar
ewro, u illi wara 1i ghamel kwazi tliet kwarti jilghab, iddecieda li jiehu r-rebh.
Ghalhekk skont ir-rapport tieghu, “I called the person who attends the premises,
and immediately gave me €20 for my 2000 credits”. Ir-rapport jghid ukoll illi
“Promptly, the attendant keyed down my credits (Points), by means of a key
switch and the machine was back to idle and ready for play”.

3 Ara Dok. JB, a fol. 95 et seq tal-process.
37 Dan fil-fatt il-Qorti kkummentat dwaru, a fol. 215 tal-process.
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[1-Qorti tinnota illi dan ir-rapport mhuwiex iffirmat, izda tenut kont tax-xhieda
ta’ Dr. Joseph Borg, m’ghandhiex dubju illi dan kien proprju r-rapport ta’ Spiteri
fir-rigward tal-ispezzjoni tieghu, liema rapport minkejja li ma kienx indirizzat
lill-istess Dr. Joseph Borg, kien fil-pussess tieghu fid-dawl tal-posizzjoni tieghu
fi hdan 1-Awtorita® fiz-zmien in kwistjoni. Dan ged jinghad ukoll minkejja X-
xhieda xejn konvincenti fir-rigward tal-istess rapport da parti ta’ Spiteri stess.
Dwar dan il-Qorti tinnota illi minkejja li in kontro-ezami, Spiteri jghid illi huwa
seta’ jaghraf 1i r-rapport kien tieghu mhux ghax jiftakar il-kontenut tieghu, izda
ghax l-ingliz uzat jixbah lil tieghu, li ma jiftakarx li kien ghamel dak id-dokument
partikolari ghalkemm kien jiftakar li kien ghamel dokument dwar dik |-okkazjoni
u li ma tantx jista’ jkun cert li dan 1d-dokument kitbu hu, in ezami madankollu,
huwa jixhed mill-ewwel hekk kif gie muri 1-istess dokument, li dan kien
dokument 1i kitbu hu lil Philip Warzee, jikkonferma li kien rapport tieghu lill-
istess Warzee, li ghalkemm il-verzjoni ma kienx jiftakarha b’mod ¢ar, il-kitba u
I-ingliz uzat kienu tieghu u jikkonferma li dan kien dak li kiteb hu. Anke in
kontro-ezami, fi stadju minnhom, jirrepeti li kien kitbu hu u dan mill-mod li kien
miktub. 1l-Qorti tinnota wkoll fir-rigward illi minkejja illi x-xhud jghid izjed
minn darba illi ma jiftakarx il-verzjoni kontenuta fir-rapport b’mod c¢ar, f’punt
minnhom jghid ukoll hekk dwar dan ir-rapport:

“Avukat:  Nagblu li inti ged taraha ftit stramba li d-data mhix dik id-
data li ged tiftakar inti?

Xhud: Ghax il-karta li tghajjatli hawn tirreferi ghat-22 ta’
Dicembru. Li jien cert ghal Dicembru. Pero I-kaz gara fit-
22 ta’ Dicembru meta morna l-inspectors tal-GA. Issa i
naf zgur li xahar gabel preciz, fit-22 ta’ Novembru, kien
gara dak li hawn miktub hawn hekk.” (sottolinear tal-
Qorti)%®

[1-Qorti tqis illi allura dan ifisser illi kuntrarjament ghal dak li jghid ix-xhud
Spiteri f’partijiet ohra tax-xhieda tieghu, huwa kien jiftakar il-verzjoni kif
kontenuta fl-istess rapport stante illi jixhed illi dan kien sehh — fi kliemu “kien
gara dak li hawn miktub hawn hekk” - izda jiddubita mir-rapport, tenut kont tad-
data, ghaliex skont hu dan sehh fit-22 ta’ Novembru u mhux fit-18 ta’ Novembru.
Madankollu, mill-atti jirrizulta illi dak li sehh fit-22 ta” Novembru 2010 kienet
proprju spezzjoni ohra minn spetturi tal-Awtorita® fl-istess hanut, u 1i dwarha
jixhed Joseph Falzon, li kien prezenti ghall-istess spezzjoni u li m’ghandha
x’tagsam xejn ma’ dak li kien sehh meta mar fil-hanut wahdu I-istess Michael
Spiteri. 1l-Qorti m’ghandhiex dubju mill-provi prodotti li fil-fatt fit-18 ta’
Novembru 2010 kien sehh dak li kiteb Michael Spiteri fir-rapport tieghu, tant illi
kien in segwitu ghal dan li saret spezzjoni ohra mill-Awtorita® fit-22 ta’

38 A fol. 155 tal-process.
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Novembru 2010 u finalment wara I-konversazzjoni ta’ Dr. Joseph Borg mal-
Ispettur Ramon Mercieca, li dwarha jixhed l-istess Spettur u anke Dr. Borg,
spezzjoni ohra fit-22 ta’ Dicembru 2010 li wasslet ghall-pro¢eduri odjerni. Hawn
irid jinghad ukoll illi skont 1-Ispettur Mercieca, dakinhar tat-22 ta’ Di¢embru
2010, Dr. Joseph Borg kien semmielu proprju d-data tat-18 ta’ Novembru 2010
bhala d-data 1i fiha Michael Spiteri kien mar gewwa l-hanut in kwistjoni, li
jkompli jikkorrobora dak miktub fir-rapport ta’ Spiteri stess.

[1-Qorti ged tqis ukoll in oltre illi I-kontenut tar-rapport ta’ Michael Spiteri huwa
korroborat minn provi ohrajn rizultanti mill-atti processwali. Jibda biex jinghad
ili fl-ispezzjoni tat-22 ta’ Novembru 2010, wahda mill-magni in kwistjoni kienet
turi kreditu kkancellat ta’ €246, li skont Joseph Falzon, spettur fi hdan I-
Awtorita’, ifisser illi I-magna tat rebh, i mbaghad gie kkancellat. In oltre
jirrizulta wkoll illi wahda mill-magni kellha jackpot ta’ €582.69%, li skont
Etienne Attard, spettur u technician fi hdan 1-Awtorita’, huwa l-ammont 1i gie
mhallas “ghax meta |-magna thallas xi haga, tibga’ turik I-ahhar rebh li jkun sar
fuq il-magna”.*® Fir-rigward, il-Qorti tqis illi I-imputat jixhed ukoll illi dawn il-
magni kienu godda fjamanti, izda fl-istess waqt jipprova jiggustifika 1-ammont
ta’ €582.69 li kien jidher fuq il-magna billi jghid illi 1-fabbrika tipprova I-magna
qabel tqgeghdha fuq is-suq, kif ukoll illi l-operatur li minghandu huwa xtara 1-
magna kien anke pruvaha biex jurih kif tahdem, apparti 1i jghid illi huwa kien
jaghmel l-istess meta kien imur ghandu xi operatur sabiex jakkwista I-magni.
Dawn fil-fehma tal-Qorti m’humiex hlief skuzi sabiex l-imputat jiggustifika 1-fatt
illi I-magna kienet ged turi ammont ta’ flus mirbuh. Wara kollox I-istess imputat
jixhed illi huwa ordna I-magni minghand 1-operatur u li dawn gew impurtati
ghalih u illi ghalhekk wiehed jistenna illi jekk l-operatur urieh kif tintlaghab il-
magna, dan ma kienx se jaghmlu proprju fuq il-magna li gablu minn barra. In
oltre il-Qorti tinnota illi wara diversi mistogsijiet lilu dwar x’kien jirrapprezenta
[-ammont ta’ €582.69, f’punt minnhom 1l-imputat jipprova jevadi milli jkompli
jwiegeb billi jixhed illi dawn il-magni kienu godda u li kien ghadu jgibhom, u illi
meta gew elevati mill-Pulizija, dawn kienu ilhom ghandu xhur. Biss mid-
dokumenti esebiti minnu jirrizulta illi huwa akkwista dawn il-magni, flimkien
ma’ ghaxar magni ohra tal-istess ghamla, fis-sena 2006, liema magni skont il-
ftehim minnu esebit kellhom jigu kunsinjati lilu fi zmien tliet xhur mid-data tal-
konferma tal-ordni, kif ukoll illi hargitlu invoice dwar il-fornitura ta’ dawn il-
magni fit-18 ta’ Settembru 2006. Jirrizulta wkoll minn Dok. RB6, a fol. 225 tal-
process, illi f’Jannar 2008 u ghalhekk evidentement wara 1-konsenja tal-istess
hmistax-il magna, I-imputat hallas depozitu ghall-akkwist ta’ programmi godda
fug l-istess magni. Dan kollu ghalhekk jikkontrasta ferm ma’ dak li jixhed I-
imputat illi dawn il-magni kienu ilhom ghandu biss xhur f’Di¢embru 2010.

39 Ara Dok. A2, a fol. 24 tal-process.
40 A fol. 68 tal-process.
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[1-Qorti tqis ukoll kif I-imputat jispjega illi I-magni in kwistjoni ma jhallsux rebh
u illi dan il-process isir minn persuna fizika li tkun ged topera I-istess magni. Dan
fil-fatt jikkombacja sew ma’ dak li jirrizulta li gara nhar it-18 ta’ Novembru 2010,
meta Michael Spiteri dahal fil-fond in kwistjoni, laghab il-flus u gabar ir-rebh
minghand persuna fizika, li fi¢c-¢irkostanzi u anke tenut kont tax-xhieda tal-
Imputat li jispjega kif kien hu li jopera I-hanut in kwistjoni, il-Qorti m’ghandhiex
dubju illi kien I-istess imputat.

Ghaldagstant, il-Qorti tqis illi jirrizulta sodisfacentement ippruvat kemm illi 1-
imputat kien fil-pussess ta’ hames magni tal-loghob tal-azzard, kif ukoll illi dawn
kienu effettivament jintlaghbu fl-istess hanut ghal rebh ta’ flus. In oltre kif inghad
izjed ‘il fuq, filwaqgt illi I-fond in kwistjoni kien munit b’licenzja, 1-attivitajiet
licenzjati kienu amusement machines sales and hire, liema attivitajiet
naturalment jeskludu I-bejgh u/jew il-kiri ta’ magni li m’humiex amusement
machines.

Ikkunsidrat ukoll:

[1-Qorti tosserva illi I-Kapitolu 438 tal-Ligijiet ta’ Malta (kif ukoll il-Kapitolu 400
u ligijiet ohra li kienu jirregolaw il-loghob) u ¢ioe™ I-ligi 1i bis-sahha taghha 1-
imputat odjern gie mixli bl-imputazzjonijiet odjerni (salv ghar-raba’ imputazzjoni
li tikkontempla r-reat kontravvenzjonali taht 1-Artikolu 338(gg) tal-Kodici
Kriminali), safa abrogat fil-mori ta’ dawn il-proceduri u dan bis-sahha tal-Att
XVI tas-sena 2018, b’effett mill-1 ta’ Jannar 2019*, salv ghal dawk id-
disposizzjonijiet dwar loghob provdut b’mezzi ta’ komunikazzjoni minn distanza
li kellhom effett biss sal-31 ta’ Lulju 2018.

L-Artikolu 57(1) tal-Kapitolu 583 tal-Ligijiet ta” Malta jehid hekk:

Bla hsara ghad-dispozizzjonijiet tas-subartikoli (4), (5), (6) u (7), I-Att
dwar Lotteriji u Loghob Iehor, I-Att dwar il-Loghob, 1-Ordinanza dwar
il-Lottu Pubbliku u I-Att ghat-Twaqqif tal-Kariga ta’ Direttur tal-Lottu
Pubbliku, hawn izjed ’il quddiem kollettivament imsejha "il-
legizlazzjoni mhassra", flimkien ma’ kull legizlazzjoni sussidjarja
maghmula tahthom, huma b’dan imhassra minghajr pregudizzju ghal
dak kollu li sar jew nagas milli jsir tahthom.

Madankollu, bis-sahha tal-istess Att i hassar u abroga d-disposizzjonijiet tal-
Kapitolu 438 tal-Ligijiet ta’ Malta u I-ligijiet 1-ohra msemmija, dahlu fis-sehh
disposizizzjonijiet godda dwar il-governanza u r-regolamentazzjoni dwar il-
loghob maghruf bhala I-Att dwar il-Loghob, illum il-Kapitolu 583 tal-Ligijiet
ta’ Malta.

41 Ara |-Artikolu 57(4) tal-Kapitolu 583 tal-Ligijiet ta’ Malta.
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Jehtieg ghalhekk illi 1-Qorti tqis ir-reita’ 0 meno tal-imputat dwar atti li fiz-zmien
li twettqu, kienu allegatament jikkostitwixxu reat jew reati taht ligi li llum giet
abrogata. B’rabta ma’ dan u kif diga' inghad, m’huwiex il-kaz li 1-Kapitolu 438
tal-Ligijiet ta’ Malta u I-ligijiet 1-ohra li gew imhassra, gew sempli¢ciment
abrogati, izda l-legislatur haseb sabiex jaggorna I-ligijiet dwar il-loghob b’ligijiet
ghal kollox godda in sostituzzjoni ta’ dawk imsemmija. 1l-Qorti tqis illi dan it-
tibdil mil-legislatur sar ghal zewg ragunijiet. Fl-ewwel lok, dan sar sabiex jigu
ndirizzati sfidi godda li toffti t-teknologija li dejjem tinbidel u li ghalhekk tehtieg
aggornament kostanti fil-ligijiet minn zmien ghal zmien. Fit-tieni lok, |-istess
tibdil sehh sabiex jigu konsolidati taht ligi wahda, diversi ligijiet relevanti ghal-
lotteriji u I-loghob, u dan filwaqt 1i jigu revokati ligijiet li 1-legislatur gies li ma
kinux ghadhom relevanti u mehtiega fiz-zminijiet tal-lum.

Filwagqt illi dawn i¢-¢irkostanzi jaghtu lok ghal kunsiderazzjonijiet ad hoc, tali
¢irkostanzi m’humiex godda, tant illi I-Qrati kellnom opportunitajiet varji sabiex
jindirizzaw l-aspett guridiku rigwardanti 1-effett ta’ tibdil legislattiv bhal dak in
dizamina.

Hawnhekk il-Qorti taghmel referenza ghas-sentenza tal-Qorti tal-Appell
Kriminali fl-ismijiet 11-Pulizija vs Martin Cassano tat-28 ta’ Settembru 2017,
liema sentenza kienet tirrigwarda inter alia disposizzjoni tal-ligi li dwarha kien
gie mixli I-imputat u li giet imhassra wara illi huwa gie hekk mixli, izda gabel I-
ghoti tas-sentenza fil-konfront tieghu. L-imsemmija Qorti galet hekk fir-rigward:

“Illi fir-rigward tat-tieni akkuza li hija imfassla fuq I-artikolu 97(f)(i)
tal-Kapitolu 10 tal-Ligijiet ta’ Malta, ghandu jinghad illi din id-
disposizzjoni tal-ligi giet imhassra permezz tar-regolament 42 ta’ I-
Avviz Legali 376 ta’ 1-2012. Illi allura ghalkemm I-att vjolatur kien
jikkostitwixxi reat meta sehh, dan madanakollu ma bagax jigi hekk
ikkunsidrat ftit xhur wara l-akkuza. Illi in linja mad-decizjonijiet
moghtija mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem il-qorti
ghalhekk hija tal-fehma illi fir-rigward tat-tieni akkuza ebda piena
ma ghandha tigi imposta fuq I-appellanti u I-Qorti ghaldagstant ser
tghaddi biex tastjeni milli tichu konjizzjoni ta’ dina l-akkuza u
tirrevoka konsegwentement is-sejbien ta’ htija li wasslet ghaliha 1-
Ewwel Qorti:

“The Court notes that the obligation to apply, from among several
criminal laws, the one whose provisions are the most favourable to
the accused is a clarification of the rules on the succession of
criminal laws, which is in accord with another essential element of
Article 7, namely the foreseeability of penalties .... The Court ....
affirms that Article 7 § 1 of the Convention guarantees not only the
principle of non-retrospectiveness of more stringent criminal laws
but also, and implicitly, the principle of retrospectiveness of the
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more lenient criminal law. That principle is embodied in the rule
that where there are differences between the criminal law in force
at the time of the commission of the offence and subsequent criminal
laws enacted before a final judgment is rendered, the courts must
apply the law whose provisions are most favourable to the
defendant.”#2

Illi 1-Qorti Ewropeja kompliet tirraferma din il-posizzjoni fid-
decizjonijiet li segwew bhal Ocalan v. Turkey deciza fit-18 ta’
Marzu, 2014 fejn gie ritenut:

“The court notes that the principle of retrospectiveness of the more
lenient criminal law, considered by the court in Scoppola (no. 2), as
guaranteed by Article 7, is embodied in the rule that where there are
differences between the criminal law in force at the time of the
commission of the offence and subsequent criminal laws enacted
before a final judgment is rendered, the courts must apply the law
whose provisions are most favourable to the defendant.”*®

Sahansitra il-Professur Mamo fin-noti tieghu ghad-dritt penali kien
tal-fehma illi:

"In fact, in the hypothesis under discussion, though the liability was
contracted while the former law was still in force, the prosecution
and sentence would be carried on and pronounced after such law
has been repealed. So that, if such law were to be applied to such
prosecution and sentence, it would be given an effect beyond its
legal limit of operation.

It is thus not by way of an equitable retrospective application of the
new law but rather on the grounds that the operation of the old law
cannot extend beyond its repeal (divieto di ultra-attivita’) that, in
this hypothesis, the criminal proceedings cannot be maintained in
respect of the act which, at the time of the trial, has ceased to
constitute a criminal offence.”**

Kompliet tghid il-Qorti illi:
“B’hekk illum ghalkemm il-prosekuzzjoni tar-reat abrogat fil-mori

tal-proceduri jista’ jitkompla u dan fid-dawl ta’ dak li jipprovdi [-Att
dwar I-Interpretazzjoni, madanakollu I-istess gieghed jitgies illi

2 Hawnhekk dik il-Qorti ghamlet referenza ghas-sentenza Scoppola vs Italy, App. No. 12049/03 — 17/09/2009
(Grand Chamber).

43 Hawnhekk saret referenza wkoll ghal Ruban vs Ukraine — 12/07/2016 u Koprivnikar vs Slovenia.

44 Informazzjoni miksuba minn artikolu minn The Times of Malta data 27 ta’ Frar 2017 “The more lenient criminal
law” miktub mill-Profs. Kevin Aquilina.
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huwa leziv tal-artikolu 7 tal-Konvenzjoni Ewropeja dwar id-
Drittijiet tal-Bniedem.”

Fis-sentenza tal-Qorti tal-Appell Kriminali tat-13 ta’ April 2021, fl-ismijiet 1l-
Pulizija vs Hany Abdullatif Tawkif Elkhawiny, ghalkemm f’dak il-kaz kien
hemm tibdil fil-piena kkontemplata fil-ligi wara z-zZmien tar-reat u wara s-
sentenza tal-ewwel Qorti u ghalhekk mhux tibdil fil-ligi bhal fil-kaz li ghandha I-
Qorti quddiemha llum, il-Qorti adottat I-istess posizzjoni tal-Qorti tal-Appell
Kriminali fis-sentenza ta’ Cassano fuq ¢itata u qalet hekk dwar din il-materja:

“Il-punt huwa jekk u safejn Qorti ta’ Gustizzja Kriminali tista’
tapplika I-piena I-angas gravi fil-kaz fejn il-piena marbuta ma reat
fiz-zmien meta jkun sehh reat tigi mibdula matul iz-zmien li imputat
ikun qieghed jigi mixli b’reat partikolari li 1-piena tieghu tigi
mibdula — b’piena anqas — fil-mori ta’ dawk il-proceduri.

21. ll-prin¢ipju legali imsemmi huwa dak li jitnissel mill-
artikolu 27 tal-Kodic¢i Kriminali u ¢joe illi : -

Jekk il-piena stabbilita mil-ligi li tkun issehh fiz-zmien tal-kawza
u dik li kienet issehh fiz-zmien li sar ir-reat ma jkunux xorta
wahda, ghandha tinghata 1-piena l-angas gravi.*®

22. Biss din il-kwistjoni legali mhix dagshekk sempli¢i dags
kemm tidher. Ghalkemm il-Kodi¢i Kriminali huwa ¢ar fuq dan il-
punt, jidher dagstant ¢ar li l-artikolu 27 tal-Kodi¢i Kriminali baqa’
mhux mittiefes u mimsus sa minn meta I-Kodi¢i Kriminali kien gie
promulgat bil-Proklama numru 1 tal-10 ta’ Marzu 1854 li promulga
[-Ordni tal-Maesta’ Taghha r-Regina fil-Kunsill tat-30 ta’ Jannar
1854. Dak iz-zmien l-artikolu 26 kien jagra hekk :

Se la pena stabilita nel tempo del giudizio e quella che era fissata
nel tempo del reato fossero diverse fra loro, sara’ sempre
applicata quella di qualita’ meno grave.

23. Dan huwa princ¢ipju sempli¢i dagskemm importanti f’dan
il-kaz. Huwa prin¢ipju li, qalb diversi kien jaghmel il-Kodi¢i
Kriminali Malti wiehed mill-aktar Kodi¢ijiet ghall-avangwardja ta’
Zmienu.

% Fit-test ingliz tal-Kodi¢i Kriminali jinghad hekk:
27. If the punishment provided by the law in force at the time of the trial is different from that provided
by the law in force at the time when the offence was committed, the less severe kind of punishment shall
be awarded.
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24. Fil-fatt anke I-Professur Sir Anthony Mamo kien Kiteb fug
dan is-suggett fil-Lectures in Criminal Law*® fejn waqt li jghid li
I-injoranza tal-ligi kriminali mhix skuzanti ghal min jiskriha, kif
ukoll li I-ligi kriminali tapplika minn meta tigi promulgata I-
quddiem u li ma ghandhiex applikabbilita retroattiva, jghid ukoll 11
pero:

An apparent exception to the rule that a penal law cannot
have retrospective effect occurs where a new law enacted after
the commission of the offence is less severe or more
advantageous to the offender than the law in force at the time the
offence was committed. This hypothesis is twofold:-

a) The law against which the offence was committed is
subsequently repealed, so that the act is no longer criminal,

b) The law against which the offence was committed is
subsequently amended or changed so that, though the act is still
criminal, the punishment or the conditions of liability and
prosecution are varied.

The ‘communis opinio’ among continental writers is that
where the law in foce at the time of the commission of the offence
and the subsequent law are different, the offender should be dealt
with according to the law which is more favourable to him. This
means that if the law in force at the time of the trial is less
favourable to the accused than the law in force at the time of the
commission of the offence, it is the latter law that should be
applied retrospectively to his prejudice (sic). If, on the contrary,
the new law is more favourable to the accused than the law which
was in ofrce at the time the offence was committed, then it is the
new law that should be applied; for, if the old law were to be
applied, it would have, as to the excess of punishment or other
aggravation, an effect beyond its limit of valid operation.

Section 28 of our Criminal Code provides that “if the
punishment prescribed by the law in force at the time of the trial
is different from that prescribed by the law in force at the time of
the commission of the offnce, the less severe of the two
punishments (Old Italian text: “pena di qualita’ meno grave”)
shall be applied.

The above-quoted provisions of our Criminal Code applies
‘expressis verbis’ where the difference is between the

46 First Year, 1965, edizzjoni riveduta fl-1986, f’pagna 30 fejn jitratta 1-Operation of Criminal Law, Limitations

by Time
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punishment as at the time of the commission of the offence and
the punishment as at the time of the trial. This means that if, when
the new law reducing the punishment comes into force,
proceedings in respect of the offence have already been definitely
concluded, such new law does not affect the sentence already
awarded; saving, of course, wven in this case, the Prerogative of
Mercy. If, however, when the new law comes into operation an
appeal from the sentence is still pending, then the accused is
entitled to the benefit of the less severe punishment (V. Crim.
Appeal ‘The Police vs. S. Chircop et’ 13.XI. 1943; Roberti, op.
cit. Vol 11, 315). .....

In conclusion it needs hardly be said that the principles
above set forth concerning the application of the more favourable
law may be set aside by an express provision in the repealing or
amending law. This is, in Malta, commonly done, especially in
respect of enactments which operate for a short period of time
and are at short intervals amended or repealed and re-enacted. In
such cases the necessity is obvious of saving unprejudiced any
liability or proceedings incurred or instituted under the law so
amended or repealed.

In England, the general rule is, now, that the repeal of a
Statute has no effect on pending proceedings. Prior to 1889, by
the unqualified repeal of the Statute on which an indictment was
framed, the proceedings fell to the ground and no judgement
would be pronounced. A prisoner indicted for an offence against
an Act which was repealed after the offence was committed, but
before the prisoner was tried, could not be sentenced under the
repealed Act. But as to Statutes passed since 1889, the
Interpretation Act, 1889 (52 & 53 Vict. C. 63, s. 38, s5.2)
provides that where an Act “repeals any other enactment, then
unless the contrary intention appears, the repeal shall not..... (d)
affect any penalty, forfeiture or punishment incurred in respect
of any offence committed against any enactment so repealed; or
(e) affect any investigation, legal proceedings or remedy in
respect of any such ........ penalty, forfeiture or punishment as
aforesaid”, and that “any such investigation, legal proceeding or
remedy may be instituted, continued or enforced and any such
penalty, forfeiture or punishment may be imposed as if the
repealing Act had not been passed”. Particular clauses to the like
effect were common in prior Statutes. (Arch. “Pleading,
Evidence and Practice in Criminal Cases”, Ed. 1931, pp.89).

... in matters of procedure, the general rule is that the law
to be applied is always that in force at the time of the trial,
notwithstanding that at the time of the commission of the offence,
the mode of proceeding may have been governed by a different
law and irrespective of whether such former law was more, or
less, favourable to the accused.
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25. Fil-fatt, fiz-zmien meta inkitbu dawn in-Noti ta’ Sir
Anthony Mamo, Malta kien ghad ma ghandhiex 1-Interpretation Act
taghha. Din il-Ligi fil-fatt giet promulgata aktar tard fl-4 ta’ Frar
1975 bl-Att VII tal-1975. Fl-artikolu 12 jinghad hekk:

12.(1) Meta xi Att mghoddi wara I-bidu fis-sehh ta’ dan I-Atti
hassar xi ligi ohra, kemm-il darba ma jidhirx hsieb
kuntrarju, t-thassir m’ghandux —

(a) jerga’ jgib fis-sehh xi haga li ma tkunx fis-sehh jew 1li ma
tkunx tezisti fiz-zmien li fih isehh it-thassir;

(b) jolgot it-thaddim ta’ xi ligi qabel ma kienet hekk imhassra jew
x1 haga maghmula jew li thalliet issir taht xi ligi hekk imhassra;
(¢) jolgot xi dritt, privilegg jew responsabbiltd miksuba jew
mehuda taht xi legislazzjoni hekk imhassra jew li gejja minn xi
legislazzjoni bhal dik;

(d) jolqot xi penali, konfiska jew piena li wiehed seta’ jehel
dwar xi reat li jkun sar kontra xi ligi hekk imhassra, jew xi
responsabbilta ghal xi penali, konfiska jew piena bhal dawk;
(e) jolgot kull stharrig, pro¢edimenti legali, jew rimedju dwar xi
dritt, privilegg, obbligazzjoni, responsabbilta, penali, konfiska,
jew piena kif intqal qabel,u kull stharrig, proc¢edimenti legali, jew
rimedju bhal dawk jistghu jinbdew, jitkomplew, jew jigu
nforzati, u kull penali, konfiska jew piena bhal dawk jistghu jigu
mposti, bhallikieku 1-Att 1i jhassar ma jkunx ghadda.

26. Jigifieri Skont din il-Ligi ghalhekk meta jkun hemm bidla
f’Ligi li tolqot anke l-piena li tkun preskritta ghar-reat, il-Ligi li
ghandha tibgqa’ applikabbli hija dik fiz-zmien ta’ meta jkun gie
mwettaq ir-reat. Dan ifisser li bis-sahha tal-Att dwar |-
Interpretazzjoni, Kapitolu 249 tal-Ligijiet ta’ Malta, il-posizzjoni
ceteris paribus giet simili ghal dik fir-rigward tal-posizzjoni fl-
Ingilterra u Wales wara 1-1889.”

Hawnhekk il-Qorti ¢é¢itat is-sentenza tal-Prim’Awla tal-Qorti Civili (sede
Kostituzzjonali) fl-ismijiet 1lI-Pulizija vs Mark Anthony Brincat et tal-4 ta’
Lulju 2019, izda kompliet hekk:

“28. Din il-Qorti jidhrilha li mill-banda l-ohra I-Att dwar I-
Interpretazzjoni kien gie promulgat f’Malta madwar tnax il-sena
gabel ma Malta adottat I-Att dwar il-Konvenzjoni Ewropea fid-19
t’Awissu 1987, fejn allura l-artikolu 3 tieghu jghid li:

3.(1) Id-Drittijiet tal-Bniedem u Libertajiet Fundamentali

ghandhom isiru, u jkunu esegwibbli bhala, parti mil-Ligi ta’
Malta.
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(2) Fejn ikun hemm xi ligi ordinarja li tkun inkonsistenti mad-
Drittijiet tal-Bniedem u Libertajiet Fundamentali, I-imsemmija
Drittijiet u Libertajiet Fundamentali ghandhom jipprevalu, u dik
il-ligi ordinarja ghandha, safejn tkun inkonsistenti, tkun bla
effett.

29. Fil-fatt, anke fil-pubblikazzjoni Guide on Article 7 of the
Convention stampat mill-Qorti Ewropea ghad-Drittijiet tal-
Bniedem, fil-parti intitolata No punishment without law: the
principle that only the law can define a crime and prescribe a
penalty f’pagna 21 hemm il-parti jisimha V. Principle of
retrospective application of more favourable criminal law fejn
jinghad hekk: -

55. Even though Article 7 § 1 of the Convention does not
expressly mention the principle of the retroactivity of the lighter
penalty (unlike Article 15 8 1 in fine of the United Nations
Covenant on Civil and Political Rights and Article 9 of the
American Convention on Human Rights), the Court held that
Article 7 8 1 guarantees not only the principle of non-
retroactivity of more stringent criminal laws but also, and
implicitly, the principle of retrospectiveness of the more lenient
criminal law. That principle is embodied in the rule that where
there are differences between the criminal law in force at the time
of the commission of the offence and subsequent criminal laws
enacted before a final judgment is rendered, the courts must
apply the law whose provisions are most favourable to the
defendant (Scoppola v. ltaly (no. 2) [GC], 8§ 103-109,
concerning a thirty-year prison sentence instead of a life
sentence). The Court considered that “inflicting a heavier penalty
for the sole reason that it was prescribed at the time of the
commission of the offence would mean applying to the
defendant’s detriment the rules governing the succession of
criminal laws in time. In addition, it would amount to
disregarding any legislative change favourable to the accused
which might have come in before the conviction and continuing
to impose penalties which the State — and the community it
represents — now consider excessive” (ibid., § 108). The Court
noted that a consensus had gradually emerged in Europe and
internationally around the view that application of a criminal law
providing for a more lenient penalty, even one enacted after the
commission of the offence, had become a fundamental principle
of criminal law (ibid., § 106).”

Imbaghad b’referenza ghall-kaz ta’ Cassano fuq citat, il-Qorti qalet illi
essenzjalment f”dik is-sentenza I-Qorti tal-Appell Kriminali hadet “I-posizzjoni li
essenzjalment jadotta I-Mamo qabel I-introduzzjoni tal-Att dwar |-
Interpretazzjoni” u kompliet tghid illi “Din ukoll jirrizulta li hija [-posizzjoni

22



abbraccjata mill-Professur Kevin Aquilina ...f artikolu tieghu miktub minnu fis-
27 ta’ Frar 20174

Fis-sentenza taghha, imbaghad, il-Qorti tal-Appell Kriminali kompliet hekk:

“34. Fil-fehma ta’ din il-Qorti, il-prin¢ipji 1i illum il-gurnata
ghandhom japplikaw f’dan il-kamp huma dawk li huma wkoll
riflessi aktar il-fug, b’mod partikolari, fl-artikolu 27 tal-Kodici
Kriminali — spec¢ifikament applikabbli ghall-kamp penali u li fih I-
elementi tal-grazia e giustizia illum ¢entenarji u li ma giex mibdul
fil-kamp penali, u li jirrifletti I-posizzjoni li aktar minn mija u
hamsin sena wara l-promulgazzjoni tieghu huwa rifless fl-izvilupp
tal-Ligi u tal-Gurisprudenza fil-Qasam tad-Drittijiet tal-Bniedem
evolviet b’mod i 1-artikolu 49 tal-Karta tad-Drittijiet tal-Bniedem
tal-Unjoni Ewropeja aktar il-fuq imsemmija ma jhallix ekwivoci.
Jekk wara li twettaq ir-reat, il-ligi tipprovdi ghal piena inqas,
dik il-piena ghandha tkun applikabbli.”

Hawnhekk din il-Qorti tirreferi wkoll ghas-sentenza tal-Qorti Kriminali fl-
ismijiet 1l-Pulizija vs. Agostino Bugeja®® fejn gie ritenut b’referenza ghall-
Artikolu 27 tal-Kodi¢i Kriminali, illi ghalkemm dan 1-artikolu jikkontempla biss
il-kaz fejn il-piena fiz-zmien tal-kawza tkun differenti mill-piena fiz-Zmien tal-
allegat reat u ma tezisti ebda dispozizzjoni espressa tal-ligi rigwardanti 1-kaz fejn,
fiz-zmien tal-kawza, ir-reat ma jkunx ghadu jezisti, b’dana kollu arguendo a
fortiori minn dan l-artikolu, hu ¢ar li 1-akkuzat ghandu jinheles minn kull piena
fl-ahhar ipotesi. Altrimenti, il-ligi tkun qed tikkontradici lilha nnifsha meta taghti
effett retroattiv lil-ligi li kull ma taghmel tipprovdi ghall-piena aktar ljevi u fl-
istess hin tichad dan 1-effett retroattiv lil-ligi sussegwenti, 1i minflok tnaqqas il-
piena, attwalment telimina I-piena kompletament.

Ikkunsidrat ukoll:

B’rabta wkoll mal-kwistjoni guridika in dizamina, din il-Qorti tqis illi minkejja
d-disposizzjonijiet tal-Artikolu 57(1) tal-Kap. 583 tal-Ligijiet ta’ Malta, liema
artikolu, filwaqt li jahseb ghat-thassir tal-legislazzjoni msemmija, izid jipprovdi
illi dan “minghajr pregudizzju ghal dak kollu li sar jew naqas milli jsir talkithom”,
dawn il-kliem mogrija fid-dawl tal-gurisprudenza appena ¢itata ma jistaX
ikollhom effett operattiv kemm il-darba jirrizulta illi r-reat li bih imputat jinsab
akkuzat ma ghadux jikkostitwixxi reat taht il-ligi 1-gdida.

47 Ara dan l-artiklu ntitolat The More Lenient Criminal Law, ippubblikat fug Times of Malta nhar is-27 ta’ Frar
2017.
8 Vol XXIV, p. iv. p. 941
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Fermi dawn il-kunsiderazzjonijiet ta’ dritt, il-Qorti tqis illi I-imputazzjonijiet
migjuba fil-konfront tal-imputat huma varji, u kwindi jehtieg illi din il-Qorti tgis
gabel xejn jekk ir-reati li bihom huwa mixli ghadhomx meqjusa bhala reati bis-
sahha tal-ligi llum fis-sehh.

Jibda biex jinghad illi I-Artikolu 13 tal-Kap. 583 tal-Ligijiet ta’ Malta, Kif illum
vigenti, jiddisponi b’mod generali illi:

“Fejn dan I-Att jew xi strument regolatorju iehor jippreskrivi li xi
attivita’, tkun xi tkun in-natura taghha, tehtieg awtorizzazzjoni sabiex
titwettaq, it-twettiq ta’ tali attivita', jew il-promozzjoni, I-ghajnuna, it-
thajjir jew xort’ohra l-iffacilitar biex titwettaq dik I-attivita® jkun bi ksur
ta’ dan 1-Att sakemm dik l-attivita’ ma tkunx debitament awtorizzata.”

Dan fil-waqt illi I-pieni ghal reati kriminali huma preskritti fl-Artikolu 23 tal-
istess Kapitolu, b’rizerva ghal applikazzjoni ta’ pieni izjed gholja prevvisti
f’ligijiet ohra, u dan skont ma jiddisponi 1-Artikolu 28 tal-istess Kapitolu.

I. Permezz tal-ewwel imputazzjoni, Il-imputat qed jigi akkuzat talli
qieghed fis-suq, immanifattura, ghamel manutenzjoni jew ipprovda xi
apparat rilevanti ghal-loghob jew Xi parti jew partijiet minnu, meta ma
kellux licenzja valida ghal dan Il-iskop mahruga mill-Awtorita’
kompetenti jew ma kienx ezenti minn dik il-htiega ta’ licenzja dwar dak
|-apparat rilevanti ghal-loghob mill-istess Awtorita’ kompetenti. Fil-
fatt I-Artikolu 7 tal-Kapitolu 438 tal-Ligijiet ta’ Malta, kif vigenti fiz-
zmien tal-kaz odjern, kien jghid hekk:

(1) Hadd ma ghandu jimmanifattura, jimmonta, isewwi,
iwettaq manutenzjoni fuq, iqieghed fis-suq, jiddistribwixxi,
iforni, ibiegh, jikri, jittrasferixxi, jaghmel disponibbli ghall-
uzu, jilga’ ghandu jew jopera xi apparat rilevanti ghal-loghob,
jew xi parti jew partijiet minnu, jekk kemm-il darba dik il-
persuna ma jkollhiex licenza valida ghal dan I-iskop mahruga
mill-Awtorita jew kemm-il darba dik il-persuna ma tkunx
ezenti minn dik il-htiega ta’ licenza dwar dak I-apparat rilevanti
ghal-loghob jew dik l-attivita skont regolamenti maghmulin
taht dan I-Att.

Filwagt illi ‘apparat rilevanti ghal-loghob’ kien ifisser:
apparat elettriku, elettroniku jew mekkaniku li jintuza jew ikun

mahsub biex jintuza f’dak li ghandu x’jagsam mal-operazzjoni,
I-promozzjoni jew il-bejgh ta’ xi loghba u, jew fil-loghob”.
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M’hemmx dubbju illi 1-atti mwettga mill-imputat kienu jaqghu fit-
termini tal-artikolu appena citat.

Illum ir-Regolament 19 tar-Regolamenti dwar I-Awtorizzazzjonijiet
ghal-Loghob (Legislazzjoni Sussidjarja 583.05) jipprovdi hekk:

L-ebda persuna ma tista’ taghti servizz, tqieghed fis-suq,
tgassam, tforni, tbiegh, tikri, tittrasferixxi, tilga’, topera jew
b’xi mod iehor taghmel disponibbli xi1 apparat tal-loghob jew
sistema tal-loghob fuq it-territorju ta’ Malta, sakemm dak 1-
apparat jew sistema tal-loghob, kif ikun il-kaz, ma jkunx gie
approvat mill-Awtorita jew ezentat mill-approvazzjoni tal-
Awtorita.

Filwaqt illi ‘apparat tal-loghob’ hija mfissra taht 1-Artikolu 2 tal-
Kapitolu 583 bhala:

kull apparat jew oggett, inkluz kull apparat elettriku,
elettroniku jew mekkaniku, kull mejda tal-loghob, biljett jew
kull haga ohra, li jintuzaw, jew li huma mahsubin li jintuzaw,
min-natura taghhom, bhala parti minn servizz ta’ loghob jew
f’konnessjoni mieghu f’post fejn isir il-loghob, liema apparat
thalli lil gugatur jaghmel imhatri, u, jew biex jikseb l-ezitu tal-
loghba

Qed tgis ukoll illi ghall-fini tal-Ewwel Skeda tal-Legislazzjoni
Sussidjarja 583.05 li tikkontempla I-kategoriji ta’ licenz;ji li tista’ tohrog
I-Awtorita’, taht il-paragrafu (a) tal-ewwel artikolu, wiehed isib
“licenza ghal-Servizz ta’ Loghob: licenza ta’ negozju lil konsumatur
biex wiehed joffri jew iwettaq servizz ta’ loghob”. It-tieni artikolu tal-
istess Skeda, imbaghad, jipprovdi illi ghall-fini tal-istess Skeda, is-
servizzi hemm indikati jikkostitwixxu servizz tal-loghob, fosthom taht
il-paragrafu (b):

I-ilqugh minn persuna fil-fond tieghu accessibbli ghall-
pubbliku jew f*fond ac¢cessibbli ghall-pubbliku li hu fil-pussess
jew taht il-kontroll tieghu, 1-operazzjoni jew d-disponibbilta
b’xi mod iehor ghall-uzu ta’ apparat tal-loghob jew ta’sistema
tal-loghob.

Ghalhekk 1-operazzjoni jew id-disponibbilta” ghall-uzu ta’ apparat tal-
loghob, la darba servizz tal-loghob, ukoll jehtieg licenzja mill-
Awtorita’, kif kien il-kaz taht 1-Artikolu 7 tal-Kap. 438 tal-Ligijiet ta’
Malta, b’dan ukoll illi ai termini tal-paragrafu (a) tat-Tielet Skeda tal-
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Kapitolu 583 tal-Ligijiet ta’ Malta, l-att tal-ghoti ta’ servizz tal-loghob
li jehtiegu licenzja, minghajr il-licenzja mehtiega, jikkostitwixxi reat,
punibbli bil-pieni kontemplati fl-Artikolu 23 tal-Kapitolu 583. Fit-
termini tal-Artikolu 23 tal-istess Kapitolu, il-piena hija dik ta’ multa ta’
mhux inqas minn ghaxart elef ewro (€10,000) u mhux izjed minn hames
mitt elf ewro (€500,000), jew prigunerija ta’ mhux izjed minn hames
snin, jew dik il-multa u prigunerija flimkien, filwaqt illi taht 1-Artikolu
67(1) tal-Kapitolu 438, fiz-zmien tal-kaz odjern, il-piena prevvista
kienet dik ta’ multa ta’ mhux inqas minn sebat elef ewro (€7,000) u
mhux izjed minn mitejn u hamsa u tletin elf ewro (€235,000) jew
prigunerija ghal zmien mhux izjed minn sentejn, jew dik il-multa u
prigunerija flimkien, b’dan ghalhekk illi 1-Qorti ghandha tapplika 1-
izjed piena favorevoli ghall-imputat, ossia dik li ghaliha kien jipprovdi
[-Artikolu 67(1) tal-Kapitolu 438.

. Permezz tat-tieni imputazzjoni, l-imputat gie akkuzat fit-termini tal-
Artikolu 5 u 6(b) tal-Kapitolu 438 tal-Ligijiet ta’ Malta, talli opera,
ippromwova, jew biegh jew b’xi mod li jkun ghen jew hajjar 1-operat,
promozzjoni jew bejgh ta’ loghob mhux awtorizzat, fejn taht 1-Artikolu
2 tal-istess Att "loghba awtorizzata" Kienet tfisser loghba awtorizzata
mill-Awtorita li tigi operata minn detentur ta’ licenza skont il-licenza li
jkollu ...”. Kif inghad illum 1-Artikolu 13 tal-Kapitolu 583 tal-Ligijiet
ta’ Malta, jghid hekk:

“Fejn dan I-Att jew xi strument regolatorju iehor jippreskrivi li
xi attivita’, tkun xi tkun in-natura taghha, tehtieg
awtorizzazzjoni* sabiex titwettaq, it-twettiq ta’ tali attivita',
jew il-promozzjoni, l-ghajnuna, it-thajjir jew xort’ohra I-
iffacilitar biex titwettaq dik I-attivita® jkun bi ksur ta’ dan 1-Att
sakemm dik l-attivita® ma tkunx debitament awtorizzata”.

Din id-disposizzjoni ghandha tinqara flimkien mar-Regolament 3(1) tar-
Regolamenti dwar I-Awtorizzazzjonijiet ghal-Loghob li jipprovdi illi:

“L-ebda persuna ma tista’ tipprovdi jew twettaq servizz ta’
loghob jew tipprovdi provvista ta’ loghob kritika minn jew
Malta lil xi persuna f’Malta jew permezz ta’ entita legali
Maltija sakemm ma tkunx fil-pussess ta’ licenza valida”,

Filwagqt illi ‘servizz ta’ loghob’ tfisser li:

49 Ara t-tifsira ta’ ‘awtorizzazzjoni’ taht ir-Regolament 2 tar-Regolament dwar Tifsiriet dwar il-Loghob (S.L.
583.04).
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“loghba ssir disponibbli ghall-partecipazzjoni ta’ gugaturi,
kemm direttament kif ukoll indirettament, u kemm wehidhom
jew flimkien ma’ ohrajn, bhala attivita® ekonomika”.

[1-Qorti tqis ghaldagstant illi r-reat li bih gie mixli I-imputat fit-termini

tal-Kapitolu 438 tal-Ligijiet ta’ Malta illum ghadu reat taht il-Kapitolu
583 u illi I-fatti rizultanti mill-atti pro¢esswali jikkonstitwixxu reat anke
taht l-imsemmi Kapitolu. Ghaldagstant, I-imputat ghandu jinstab hati
tat-tieni imputazzjoni, b’dan ukoll illi 1-piena preskritta mil-ligi 1lum
vigenti hija dik ai termini tal-Artikolu 23 tal-Kapitolu 583, in kwantu r-
reat huwa fost dawk elenkati fil-paragrafu (a) tat-Tielet Skeda tal-istess
Kapitolu. Kif diga® inghad, il-piena taht I-Artikolu 67(1) tal-Kapitolu
438 kienet izjed miti minn dik li tikkontempla 1-ligi llum taht 1-Artikolu
23 tal-Kapitolu 583 u ghaldagstant ghandha tapplika 1-piena kif vigenti
taht il-Kapitolu 483.

L-Artikolu 30 tal-Kapitolu 583 jiddisponi, bhal ma kien jaghmel gabel
I-Artikolu 70 tal-Kapitolu 438, illi kull min xjentement jippermetti I-uzu
ta’ xi post bil-ghan tal-operazzjoni, il-promozzjoni, il-bejgh jew il-
loghob ta’ x1 loghba minghajr awtorizzazzjoni, ikun hati ta’ reat. Taht
I-Artikolu 2 tal-Kapitolu 438 tal-Ligijiet ta’ Malta, il-kelma ‘loghba’
kienet tfisser u tinkludi loghba tal-azzard u loghba tal-azzard u abbilta’,
filwagqt illi llum ‘loghba’ tfisser loghba tal-azzard jew loghba ta’ abbilta’
b’dan ghalhekk illi loghba baqghet tfisser ukoll loghba tal-azzard. Issa
filwaqt illi loghba tal-azzard kienet definita taht I-Artikolu 2 tal-
Kapitolu 438 bhala ‘loghba ghall-flus u, jew premjijiet b valur ta’ flus,
li r-rizultati taghha jkunu ghalkollox accidentali’, illum taht il-Kapitolu
583 din hija definita bhala ‘attivita li |-ezitu taghha hu determinat bl-
azzard biss jew primarjament bl-azzard, u tinkludi izda mhux limitata
ghal attivitajiet li I-eZitu taghhom hu determinat skont grajja jew |-
ezitu ta’ avveniment futur wiehed jew avvenimenti futuri’. M ’hemmx
dubju ghalhekk illi ghalkemm id-definizzjoni m’ghadhiex tehtieg
loghob ghall-flus, magni tax-xorta li kienu jinsabu fil-hanut operat mill-
imputat, kienu tali li joffru loghob 1i 1-ezitu taghhom kien determinat
biss bl-azzard. Ghaldagstant, il-Qorti tgis illi t-tielet imputazzjoni
tirrizulta sodisfacentement ippruvata, b’dan illi kif inghad, il-Qorti ser
tapplika l-izjed piena favorevoli ghall-imputat.

Finalment l-imputat jinsab akkuzat talli ghamel xi haga minghajr
licenzja ta’ awtorita® kompetenti meta din il-licenzja hija mehtiega minn
ligi jew minn regolamenti maghmulin mill-awtorita’ kompetenti bis-
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sahha ta’ dik il-ligi u dan fit-termini tal-Artikolu 338(gg) tal-Kodici
Kriminali, liema artikolu jghid hekk:

“minn barra mill-kazijiet imsemmijin espressament f’dan il-
Kodi¢i jew f’ligi ohra, jaghmel xi haga minghajr licenza tal-
awtorita kompetenti, meta din il-licenza hija mehtiega minn ligi
jew minn regolamenti maghmulin mill-awtoritd kompetenti
bis-sahha ta’ dik il-ligi” [sottolinear tal-Qorti]

M’hemmx dubju mis-suespost illi I-imputat ma kellux licenzja mill-
Awtorita® dwar il-Lotteriji u I-Loghob jew minn xi awtorita’ ohra dwar
I-attivitajiet illi huwa kien ged iwettag. Madankollu, dan huwa reat i
huwa espressament provdut fil-ligijiet dwar il-loghob, dwar liema diga’
nstab hati taht 1-imputazzjonijiet precedenti. Ghaldagstant, tenut kont
tal-kliem adoperat f’din id-disposizzjoni tal-1igi, li bl-Ingliz jaqra hekk:
“except in the cases specially provided for in this Code or in any other
law ”, lI-imputat mhux ged jinstab hati ta’ din 1-imputazzjoni.

Ikkunsidrat ukoll:

I1li ghall-fini ta’ piena, i1-Qorti ged tqis fl-ewwel lok il-fedina penali tal-imputat
kif aggornata sa Lulju tas-sena 2019, liema fedina penali ma jistax jinghad illi
hija wahda allarmanti, bl-ahhar reat jirrisali ghas-sena 1983.

Tqis ukoll in-natura tar-reati in kwistjoni u ¢-¢irkostanzi tal-kaz, kif ukoll illi dan
il-kaz jirrisali ghas-sena 2010 u li I-maggor parti tad-dewmien f’dawn il-
proc¢eduri ma kienx dovut ghall-imputat.

In oltre kif inghad izjed ‘il fuq, il-Qorti qeghda tapplika 1-piena l-izjed favorevoli
ghall-imputat u ghaldagstant, il-piena kif vigenti fiz-zmien tal-kaz odjern taht 1-
Artikolu 67(1) tal-Kap. 438 tal-Ligijiet ta’ Malta. Tenut kont ta¢-cirkostanzi tal-
kaz, il-Qorti ma jidhrilhiex illi ghandha tapplika 1-piena stipulata fit-tielet proviso
tal-Artikolu 67(1) tal-Kapitolu 438, fit-termini tar-raba’ proviso tal-istess
artikolu.

Konkluzjoni

Ghal dawn il-motivi, il-Qorti wara li rat I-Artikolu 17 tal-Kodi¢i Kriminali, ir-
Regolamenti 3(1) u 19 u I-Artikoli 1(a) u 2(b) tal-Ewwel Skeda tal-Legislazzjoni
Sussidjarja 583.05, I-Artikoli 13, 23(1), 30, u I-paragrafu (a) tat-Tielet Skeda tal-
Kapitolu 583 tal-Ligijiet ta’ Malta, gia® 1-Artikoli 5, 6(b), 7, 67(1) u 70 tal-
Kapitolu 438 tal-Ligijiet ta’ Malta, ged issib lill-imputat Raymond Brincat mhux
hati tar-raba’ imputazzjoni migjuba kontra tieghu u qged tilliberah minnha, fil-

28



waqgt illi ged issibu hati tal-ewwel, it-tieni u t-tielet imputazzjonijiet u
tikkundannah ghall-piena ta’ multa fis-somma ta’ hmistax-il elf ewro (€15,000)
li, bl-applikazzjoni tal-Artikolu 14(2) tal-Kodi¢i Kriminali, tista’ tithallas mill-
hati f’rati mensili u konsekuttivi ta’ elf ewro (€1,000), bl-ewwel pagament isir fi
zmien xahar mil-lum, b’dan illi jekk il-hati jonqos milli jhallas pagament wiehed,
il-bilan¢ jigi dovut minnufih u jigi konvertit fi prigunerija skont il-ligi.

Natasha Galea Sciberras
Magistrat

Oriana Deguara
Deputat Registratur
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