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I1-Qorti,

Rat ir-Rikors ipprezentat minn Bruno Tucci fir-Registru ta’ din il-Qorti fit-18 ta’
Awwissu 2021, fejn I-attur talab illi;
1. Tiddikjara illi I-konvenut, permezz tal-artikolu ippublikat fis-26 ta’ Lulju 2021

fug is-sit elettroniku www.maltatoday.com.mt (kopja tal-artiklu anness u

mmarkat bhala Dok BT 1), huwa mmalafama lill-attur kif previst fl-Artikolu 3
et. seq tal-Kap 579 tal-Ligijiet ta’ Malta;

2. Tikkundanna lill-konvenut ihallas lill-attur dik is-somma li tigi likwidata minn
dina 1-Onorabbli Qorti ai termini tal-Artikolu 9 tal-Kap 579 tal-Ligijiet ta’
Malta;

Bl-ispejjez kontra I-konvenut li huwa minn issa ngunt in subizzjoni.


http://www.maltatoday.com.mt/

Rat ir-Risposta pprezentata minn Arnold Casssola fis-7 ta’ Settembru 2021, fejn

eccepixxa:

g3 1'

Illi t-talbiet tal-attur huma infondati fil-fatt u fid-dritt u ghandhom jigu

michuda bl-ispejjez kontra tieghu ghar-ragunijiet hawn taht imsemmija;

. I l-artikolu n-kwistjoni mhux diffamatorju u ma jikkawzax hsara serja lir-

reputazzjoni tal-attur;
Ili I-artikolu huwa bbazat fug rapporti li dehru f’gazzetti jew on line u I-

artikolu jikkontjeni stqarrijiet li huma sostanzjalment veri

. L-esponent wara I-qari tal-artikoli f’gazzetti internazzjonali mhux biss

irraporta l-opinjoni onesta tieghu dwar l-istess rapporti/artikoli, izda wkoll

fatti assodati ppubblikati fis-suddetta dokumentazzjoni internazzjonali

. L-artikolu tal-esponent jikkonstitwixxi dikjarazzjoni privileggjata ai termini

tal-ligi billi hi pubblikazzjoni dwar materja ta’ interess pubbliku li diga’

nghatat publicita’b ’'mod accessibli ghal udienza kbira f 'medium stabbiliti

. L-artikolu li dwaru sar I-ilment tifforma parti minn dikjarazzjoni ta’materja ta’

interess pubbliku u I-esponent ragjonevolment emmen li I-publikazzjoi ta’dik I-
istampa li sar I-ilment dwarha kienet kienet ta’interess pubbliku

Salv eccezzjonijiet ohra”

Semghet ix-xhieda kollha;

Rat id-dokumenti kollha esebiti u I-provi kollha prodotti mill-partijiet;

Semghet is-sottomissjonijiet orali tal-abbli avukati tal-partijiet fl-udjenza tal-24 ta’
Mejju 2023;

Rat l-atti kollha;

Rat illi I-kawza kienet imhollija ghal-lum ghas-sentenza;



Ikkunsidrat;

Din hija azzjoni ghal malafama taht 1-Att dwar il-Midja u I-Malafama. L-attur hassu
aggravat b’xi dikjarazzjonijiet li saru mill-konvenut fl-artikolu miktuba minnu u li gie

pubblikat fis-26 ta’ Lulju 2021 fuq is-sit elettroniku www.maltatoday.com.mt intestat

“Will Robert be his own man or continue in Joseph's footsteps?”

Fis-sostanza, dan l-artikolu jittratta I-problemi li skont il-Financial Action Task Force
(FATF) gew identifikati bhala fatturi li kkontribwixxew ghall-“greylisting” ta’ Malta
mill-istess FATEF, cioe’ l-evazjoni tat-taxxa, il-hasil tal-flus u I-anonimita’ tal-
benefic¢jarji ta’ kumpanniji suspettuzi mwaqqfin f’Malta. 1l-konvenut jfisser kif taht
it-tmexxija ta’ Joseph Muscat dawn is-setturi ta’ thassib li eventwalment wasslu biex
Malta tpoggiet fuq ‘1 hekk imsehjha lista I-griza mill-FATF, thallew jipproliferaw
minflok jigu indirizzati b’xi qies ta’ serjeta’. Jistagsi jekk il-Prim Ministru Robert
Abela bi hsiebu jagixxi b’serjeta’ f’dan il-qasam u jnaddaf isem pajjizna li thammeg
bl-iskandli li rajna matul I-amminstrazzjoni ta’ Joseph Muscat u dan billi jichu azzjoni
konkreta biex jindirizza dawn I-ogsma ta’ thassib. Fir-rigward, jistagsi jekk il-Pulizija
Maltija investigatax jew hijiex bi hsiebha tinvestiga numru ta’ kumpanniji registrati
f’Malta li huma suspettati mill-Pulizija fl-Italja li jinsabu involuti f’operazzjonijiet
illegali b’rabtiet tal-Mafia. 1l-konvenut isemmi lill-attur Bruno Tucci specifikatament
in konnessjoni ma’ whud minn dawn il-kumpanniji suspettuzi u jistagsi jekk il-Pulizija
Maltija investigatx il-kumpanniji li allegatament huwa involut fihom I-attur - Mbt
Services u Genergia Ltd - u fl-artikolu jsemmi kumpanniji ohrajn registrati f’Malta li
joperaw fis-settur tal-igaming u lottu li skont hu, jintuzaw minn assocjazzjonijiet

kriminali li jahdmu fil-qasam tan-narkotici . Il-konvenut kiteb hekk:-

“For example, the Italian Police have suspicions about a certain Bruno Tucci, a
shareholder of Mbt Services, set up in 1996, and Genergia Ltd, set up in 2010, both
based in Malta. A cocaine racket would have been operated through the company

Haru Pharma Limited, based in Balzan, whose director is Sebastiano Calabro, of the


http://www.maltatoday.com.mt/

Calabro narcotics clan in Calabria. Cosa Nostra would be represented in Malta
throught Antonio Padovani from Catania who created a joint venture, operating bingo
halls and slot machines in Malta. The Italian police report alleges that the Mafia clan
Santapaola Ercolano operated in Malta in drugs, that the ‘Ndrangheta from Calabria
operated in Malta in the i-gaming industry, in particular the Tegano clan. It alleges
that the Maltese citizen Joseph Galea, killed on 5 February 2014, was frequently
travelling to Sicily. Have the Maltese police investigated these companies and

servers?”

I1-Qorti wara li grat il-pubblikazzjoni impunjata, tqis li I-imputazzjoni li bla diffikolta’
titnissel minn qari shih tal-artikolu tal-konvenut, hi li l-attur jitqies bhala persuna
suspettata mill-Pulizija Taljana b’involviment f’asso¢jazzjoni kriminuza li ghandha
rabtiet mal-Mafia u li topera permezz ta’ network ta’ kumpanniji registrati f’Malta,

fosthom kumpanniji li fihom I-istess attur huwa azzjonist.

Ghalkemm il-konvenut ma jghidx espressament li I-attur huwa involut fl-asso¢jazzjoni
kriminuza jew li ghandu konnessjonijiet mal-Mafia u filwaqt li hu minnu wkoll 1i z-
zewg kumpanniji li huwa involut fihom I-istess attur, ma jissemmewx espressament
bhala fost dawk il-kumpanniji li jifformaw parti mill-cocaine racket li skont il-
konvenut jopera tramite I-kumpannija Haru Pharma Limited, il-kostruzzjoni tal-
paragrafu in dizamina tiffacilita I-identifikazzjoni ta’ rabta bejn l-attur u I-kumpanniji
tieghu fuq naha l-wahda, u l-attivitajiet kriminali i jitwettqu ghan-nom tal-Mafia
gewwa Malta permezz ta’ kumpanniji ohrajn. Dan ged jinghad ghaliex ir-referenza
fis-silta ghall-attur u I-kumpanniji tieghu, tinsab minnufih gabel I-allegazzjonijiet
dwar l-industrija tan-narkoti¢i li tinhadem minn persuni b’konnessjonijiet Mafjuzi
tramite kumpanniji ohrajn registrati f’Malta, tant illi kollox jinsab f’paragrafu uniku li
huwa segwit bid-domanda: “Have the Maltese police investigated these companies

and servers?”

Minn dan hi I-fehma tal-Qorti li I-garrej ordinarju minghajr wisq diffikolta’ isawwar |-

impressjoni li I-attur tramite I-kumpanniji tieghu huwa suspettat li ghandu konnessjoni



ma’ orgnizzazzjoni kriminali mafjuza, u dan wara illi gieset il-kriterji 1i ghandhom
jigu applikati biex tigi determinata l-imputazzjoni mnissla mill-pubblikazzjoni

impunjata:-

“(1) the governing principle is reasonableness (2) the hypothetical reasonable reader
IS not naive but he is not unduly suspicious. He can read between the lines. He can
read in an implication more readily than a lawyer and may indulge in a certain
amount of loose thinking but he must be treated as being a man who is not avid for
scandal and someone who does not, and should not, select one bad meaning where

other non-defamatory meanings are available ...t

I1-Qorti taghmilha ¢ar illi I-istgarrijiet impunjati ma jwasslux imputazzjoni ta’ htija,
¢ioe’ li l-attur huwa definittivament assoc¢jat ma’ organizzazzjoni kriminuza u li 1-
kumpanniji tieghu jintuzaw effettivament ghall-hasil tal-flus tal-mafia. Fil-fehma tal-
Qorti hemm qabza sinjifikanti bejn il-kuncett ta’ suspett dwar involviment f’reati
kriminali li jifforma I-bazi tal-investigazzjoni ta’ persuna, u dikjarazzjoni ta’ htija: 1-
espressjoni tal-fehma li persuna hija investigata mill-Pulizija ghaliex hi suspettata
b’involviment f’reat kriminali, ma twassalx, kuntrarjament ghal dak li gie sottomess

mill-attur, imputazzjoni li dik il-persuna hija hatja tar-reat.

Fid-decizjoni fil-kaz Mirror Newspapers Ltd v. Harrison?, gie ritenut hekk:-

“A distintion needs to be drawn between the readers understanding of what the
newspaper is saying and judgments or conclusions which he may reach as a result of
his own beliefs and prejudices. It is one thing to say that a statement is capable of
bearing an imputation defamatory of the plaintiff because the ordinary, reasonable
reader would understand it in that sense, drawing in his own knowledge and
experience of human affairs in order to reach that result. It is quite another thing to

say that a statement is capable of bearing such an imputation merely because it

1 Jeynes v News Magazines Ltd [2008] EWCA.
2(1982) 149 CLR 293; [1982] HCA 50.



excites in some readers a belief or prejudice from which they proceed to arrive at a
conclusion unfavourable to the plaintiff. The defamatory quality of the published

material is to be determined by the first, not by the second, proposition.”

Fl-istess decizjoni intqal ukoll hekk in tema tad-differenza bejn stqarrijiet li jwasslu

imputazzjoni ta’ suspett jew imputazzjoni ta’ htija:-

“The ordinary reasonable reader is mindful of the principle that a person charged
with a crime is presumed innocent until it is proved that he is guilty. Although he
knows that many persons charged with a criminal offence are ultimately convicted, he
Is also aware that guilt or innocence is a question to be determined by a court,

generally a jury, and that not infrequently, the person charged is acquitted.

In this situation, the reader will view the plaintiff with suspicion, concluding that he is
a person suspected by the police of having committed the offence and that they have
ground for laying a charge against him. But this does not warrant the conclusion that

by reporting the fact of arrest and charge, a newspaper is imputing that the person in

guilty.”

Gatley jghid hekk fir-rigward:

“A statement that the claimant is under suspicion or investigation cannot be

reasonably understood as stating that he is guilty .3

F’dan il-kaz, il-paragrafu konc¢ernanti 1-attur jibda bil-premessa li huwa biss suspettat
mill-Pulizija Taljana. Dan jimplika b’mod ovvju u naturali li l-attur hu suspettat
b’involviment f’attivitajiet illegali ossia reati kriminali, li huma l-affarijiet li jigu
investigati mill-Pulizija, u qed jigi investigat u mhux akkuzat, b’dawn illegalitajiet.
Izda fil-fehma tal-Qorti, ghalkemm il-qarrej ordinarju dodat b’intelligenza

medja jista’ jaghraf id-differenza bejn suspett ta’ htija u dikjarazzjoni ta’ htija,

3 B’referenza ghad-decizjoni fil-kaz Lewis v. Daily Telegraph (1964) A.C. 234.



f’kull kaz l-implikazzjoni hi illi I-investigazzjoni tal-attur da parti tal-Pulizija
Taljana giet meqjusa bhala ta’ bizzejjed kalibru biex timmerita investigazzjoni
analoga mill-Pulizija Maltija. Kemm hu hekk, il-konvenut qieghed evidentement
isejjah ghat-tnedija ta’ investigazzjoni dwar l-attur b’rabta mas-suspetti dwar |-
involviment tieghu f’reati ta’ hasil ta’ flus u asso¢jazzjoni kriminuza u jistaqgsi

jekk il-Pulizija wettqux investigazzjoni fir-rigward*.

Madankollu, fil-fehma tal-Qorti, imputazzjonijiet bhal dawk appena identifikati, li |-
attur huwa suspettat mill-Pulizija Taljana b’involviment f’attivita’ kriminuza tramite 1-
kumpanniji tieghu u li jehtieg li jigi investigat mill-Pulizija Maltija, xorta wahda

jitfghu dell ikrah fuq il-karattru u l-integrita’ tal-attur.

Wara kollox, huwa generalment ritenut illi I-imputazzjoni li I-persuna aggravata hi
suspettata jew involuta b’xi mod f’attivita’ kriminali jew kondotta ohra
b’konnotazzjonijiet kriminali, titgies li hija diffamatorja®. Naturalment, id-differenza
bejn allegazzjoni ta’ suspett u allegazzjoni ta’ htija (liema imputazzjoni, f’dan il-kaz,
hi eskluza) tin¢idi fuq il-likwidazzjoni tad-danni izda entrambi imputazzjonijiet, anke
jekk biss dwar suspett f’attivita kriminali, generalment jitgiesu li huma inerentement

diffamatorji.

Gatley jghid illi: “The imputation of a criminal offence or conviction or attempt to
commit such an offence would usually be defamatory but not, it is thought, in very
minor cases. ... It may be defamatory to say that someone is suspected of an offence

even where that does not imply guilt, or that he has been charged with an offence.”®

Ili fid-determinazzjoni dwar jekk I-imputazzjoni riskontrata mill-assjem tal-
pubblikazzjoni hijiex wahda diffamatorja, ghandu jinghad illi 1lum, bis-sahha tal-

Artikolu 3(4) tal-Att, stqarrijiet m’humiex diffamatorji sakemm ma jikkawzawx hsara

4 Fir-rigward, gie ritenut:- “It is immaterial whether the defamatory imputation is conveyed by words of direct
assertion or by suggestion, for insinuation may be as defamatory as an explicit statement and even more
mischievous.” Gatley,On Libel and Slander (12th Ed., 2013).: 3.18, p. 126, 127.

5 Collins on Defamation (2014 Ed.) Matthew Collins QC, 6.11, page 117.

b Gatley, ibid. 3.28, page 142, 143.



serja jew ikunu jistghu jikkawzaw hsara serja lir-reputazzjoni tal-persuna jew persuni

specifici li jaghmlu t-talba.

Dwar ir-rekwizit tal-prova tal-hsara serja lir-reputazzjoni, il-Gatley jghid hekk-

“Proof that serious harm to reputation has actually occurred will obviously suffice but
the claimant need only prove that such harm was likely. The harm need not manifest
itself in financial terms, though it may do so: serious harm for the purposes of this
provision may also be established by proof that the effect of the libel was to cause
others to shun the claimant, or that the claimant was caused serious injury to feelings,

distress, hurt and/or humiliation.””’

Dan ifisser illi mhux mehtieg li l-attur iressaq prova li huwa attwalment garrab hsara
f’termini finanzjarji jew tangibbli jew li r-reputazzjoni tieghu ntlaqitx negattivament

b’mod konkret bhala rizultat tal-allegat malafama.

Fil-mira tal-Artikolu 3(4) tal-Att huwa I-effett jew |-effett potenzjali tal-istgarrija jew
il-pubblikazzjoni impunjata 1i tikkaguna hsara serja lir-reputazzjoni tal-persuna
aggravata u indubbjament, fejn il-pubblikazzjoni impunjata “tend(s) to lower the
plaintiff in the estimation of right-thinking members of society generally’® u “in all the
circumstances would be likely to affect a person adversely in the estimation of
reasonable people generally®, din ghandha titqies li fiha I-kapacita’ li tikkaguna hsara

reputazzjoni li hija serja.
Applikat dan kollu ghall-imputazzjoni identifikata mill-Qorti bhala I-imputazzjoni
mnissla mid-dikjarazzjonijiet tal-konvenut fil-pubblikazzjoni impunjata, hija I-fehma

taghha li din fiha I-propensita’ tikkaguna hsara serja lir-reputazzjoni tal-attur .

Ikkunsidrat;

7 Gatley On Libel and Slander, Twelfth Ed. [2013] 2.6, pg. 41.
8 Sim v. Stretch, per Lord Atkin, (1936) 2 All ER 1237 (House of Lords).
9 Collins, ibid. 6.12, p. 117.



Jinsab ritenut illi:

“Sometimes, it is difficult to distinguish an allegation of fact from an expression of
opinion. It often depends on what is stated in the rest of the article, If the defendant
accurately states what some public man has really done, and then asserts that such
conduct is disgraceful, this is merely the expression of his opinion, his comment on the
plaintiff’s conduct. So, if without setting it out, he identifies the conduct on which he
comments by a clear reference. In either case, the defendant enables his readers to
judge for themselves how far his opinion is well-founded; and therefore,what would

otherwise have been an allegation of fact becomes merely a comment.”*0

Id-dikjarazzjonijiet impunjati mill-attur huma fil-fehma tal-Qorti, stgarrijiet misti li
jikkonsistu sija fi stqarrijiet ta’ fatt — in kwantu ghall-fatt li |-attur huwa suspettat mill-
Pulizija Taljana b’involviment f’attivitajiet kriminuzi — u kif ukoll f”dikjarazzjoniiet
tal-opinjoni tal-konvenut — in kwantu I-fehma tal-konvenut li l-attur ghandu, abbazi
tal-fatt li I-Pulizija Taljana identifikatu bhala persuna suspettata f’attivitajiet

kriminuzi, jigi investigat mill-Pulizija Maltija.

Fil-kaz Wasserman v. Freilich (2016) EWHC 312 (QB)*! intgal hekk:-

“If a statement is capable of being proved to be true, then a defendant would now be
able to rely on a s.2 defence!? (if the evidence is available). If, on the other hand, it is
not capable of being proved to be true, it would follow that neither he not anyone else
could do so. In such circumstances, however, a defendant might well be able to take
advantage of s.3: it is likely that the statement will be recognised by readers (and

ultimately by the court) as the expression of an opinion.”

10 0dgers on Libel and Slander, 6th Ed. Citat f’Landmark Cases in Defamation Law, Edited by David Rolff (2021
Ed.) p.88.

11p 16 -24.

12 The defence of truth taht The Defamation Act UK (2013) — identika ghall-Artikolu 4(1) tal-Att dwar il-Midja u
I-Malafama.



Fil-fatt, il-konvenut jiddefendi bhala sostanzjalment vera l-asserzjoni li l-attur huwa
persuna suspettata mill-Pulizija Taljana. Din hija d-difiza tal-verita’ tal-fatti mahsuba
fl-Artikolu 4(1) tal-Att dwar il-Midja u I-Qorti tagbel illi din id-difiza hija applikabbli

ghall-istgarrija impunjata.

Izda kif diga’ nghad, il-Qorti tqis li d-dikjarazzjoni tal-konvenut illi I-attur messu jigi
investigat mill-Pulizija Maltija in konnessjoni ma’ suspetti dwar assocjazzjonijiet
mafjuzi fil-kriminalita’ organizzata, tikkostitwixxi dikjarazzjoni ta’ opinjoni u
timmerita li tigi mistharrga taht it-ticlet paragrafu (¢) tar-Risposta tal-konvenut fejn
jikkontendi li wara I-qgari tal-artikolu f’gazzetti internazzjonali, huwa mhux biss
irrapporta l-opinjoni onesta tieghu dwar 1-istess rapporti/artikoli, izda wkoll fatti li
jinsabu asseriti f’diversi pubblikazzjonijiet internazzjonali. Din hija d-difiza li nsibu
fl-Artikolu 4(2) tal-Att dwar il-Midja u I-Malafama.

Madanakollu, qgabel jibda jigi mistharreg il-meritu ta’ dawn iz-zewg difizi invokati
mill-konvenut, il-Qorti tosserva illi skont is-subartikolu (5) tal-Artikolu 4 tal-Att dwar
iI-Midja u I-Malafama, id-difizi msemmija fis-subartikoli (1) u (2) ghandhom
japplikaw biss meta I-persuna aggravata hija persuna pubblika. Is-subartikolu (5)
jelenka b’mod ezawrjenti l-persuni li jitgiesu bhala persuni pubbli¢i ghall-fini tal-d-
difiza tal-verita’ u l-opinjoni onesta u I-konvenut jehtieglu juri 1i I-attur jirrientra {’xi
wahda mill-kategoriji ta’ persuni pubblici li fil-konfront taghhom tista’ tigi invokata d-
difiza tal-verita’ jew dik tal-opinjoni onesta. Ma jirrizultax li l-attur huwa uffi¢jal
pubbliku jew impjegat pubbliku u ma tressqet ebda prova li turi illi huwa kandidat
ghal kariga pubblika jew jichu sehem attiv fil-politika. Huwa wkoll minnu li filwaqt
li I-attur xehed illi I-mestier tieghu huwa industrial chemist, jirrizulta 1i huwa jahdem
abitwalment fin-negozju u f’kull kaz, I-fatti attribwiti lilu u I-imputazzjonijiet i
jitnisslu mill-artikolu impunjat safejn huwa koncernat I-istess attur ma jaghmlu ebda

referenza ghall-mestier ta’ industrial chemist.

Minflok, fl-artikolu tieghu, il-konvenut jirreferi ghall-attur bhala persuna 1i ghandha

zewg socjetajiet kummercjali bbazati f"Malta, MBT Services u Genergia Limited u



jistagsi jekk il-Pulizija Maltija investigatx dawn il-kumpanniji u I-persuni i
jservuhom, fost il-kumpanniji u persuni ohrajn imsemmija fl-istess paragrafu. L-attur
innifsu xehed li huwa dejjem kien involut fin-negozju u li wahda mill-kumpanniji
tieghu (MBT Services Limited) kienet topera fin-negozju ta’ importazzjoni u
esportazzjoni, filwaqt I-ohra kienet timporta apparat ekologiku mill-esteru. Mehud fl-
isfond tal-fatti asseriti f’dan il-paragrafu, I-imputazzjoni, kif rajna, hi li jehtieg 1i |-
attur jigi investigat fir-rigward tal-operat tal-kumpanniji tieghu b’rabta ma’
involviment fi kriminalita’ organizzata, filwaqt li I-allegazzjonijiet tal-konvenut huma
attribwiti lill-attur in konnessjoni mal-involviment tieghu fiz-zewg kumpanniji
msemmija mill-konvenut u n-negozju taghhom. Ghall-Qorti dan ifisser li d-
dikjarazzjonijet impunjati jirreferu ghar-rwol tal-attur bhala negozjant u
specifikatament fl-operat tan-negozju ta’ dawn il-kumpanniji li, skont il-konvenut,
ghandhom jigu investigati. Ghaldagstant I-attur jiffigura bhala persuna pubblika
ghall-fini tal-paragrafu (¢) tal-Artikolu 4(5) tal-Att.

Huwa minnu li l-attur xehed li I-kumpanniji llum m’ghadhomx jezistu, izda ma ressaq
ebda prova dokumentarja biex isostni din l-allegazzjoni. F’kull kaz, il-Qorti ma tqisx
li I-fatt Ii jista’ jkun li llum, I-attur ma ghadux jinnegozja permezz tal-kumpanniji
imsemmija, ifisser li mhux persuna pubblika ghall-fini tas-subartikolu (5) tal-Artikolu
4 tal-Att, meta ex admissis huwa kien jezercita I-kummer¢ permezz tal-kumpanniji li

dwarhom saru l-allegazzjonijiet impunjati.

Ikkunsidrat;

Il in kwantu ghad-difiza tal-verita’, jinghad illi biex din tigi ec¢epita b’success, il-
konvenut jehtieglu juri li I-imputazzjoni li tkun saret bi stqarrijiet li dwarhom sar I-
ilment, huma sostanzjalment veri. Dan ifisser li I-asserzjonijiet jehtiegu jkunu fattwali
b’'mod li jistghu jigu verifikati ¢ioe’, ikunu suxxettibbli ghall-prova tal-verita’
taghhom. Inoltre, I-oneru tal-prova li I-imputazzjoni mnissla mill-stgarrija impunjata

hija vera, jinkombi lill-konvenut u I-kwistjoni dwar jekk I-imputazzjoni hijiex



sostanzjalment vera jew le, trid tigi rizolta b’referenza ghall-evidenza i tigi dedotta

minn kull wahda mill-partijiet.

Blackstone, fir-rigward tad-difiza tal-verita’ gabel gie fis-sehh id-Defamation Act UK
(2013), jghid hekk:-

“... a defendant was not required to prove the literal truth of every statement
complained of: it was enough to establish the essential or substantial truth of the
central defamatory ‘sting’ of the words. Thus a plea of justification!® could succeed
even if other, immaterial details in the offending statement were not proved to be

true.”1*

Il-prin¢ipji 1i huma relevanti u applikabbli ghall-fini tat-tifsira tal-frazi “imputazzjoni
... sostanzjalment ver(a)” fl-Artikolu 4(1) tal-Att dwar il-Midja u I-Malafama huma I-
istess principji li kienu relevanti ghad-difiza tal-gustifikazzjoni li kienet applikabbli
gabel id-dhul fis-sehh tal-Att u tajjeb li jinghad ukoll li din id-dispozizzjoni legali hija
riproduzzjoni identika tad-dispozizzjoni relattiva taht id-Defamation Act UK (2013).

Dawn il-prin¢ipji gew sintetizzati hekk per Nicklin J fid-dec¢izjoni recenti f’Bokova v
Associated Newspapers Ltd [2018] EWHC 2032 (QB), [2019] QB 861, [28]:-

“(i) A defendant must show the relevant defamatory imputation is “substantially
true”: section 2(1). The Explanatory Notes to the Act refer to the Court of Appeal’s
decision in Chase v News Group Newspapers Ltd [2003] EMLR 11, para 34: ‘the
defendant ... has to establish the ‘essential’ or ‘substantial’ truth of the sting of the
libel. To prove the truth of some lesser defamatory meaning does not provide a

complete defence.’

13 Kif kienet maghrufa din id-difiza qgabel id-dahla fis-sehh tad-Defamation Act, 2013 u I-legislazzjoni
korrispondenti domestika, fl-Artikolu 4(1) tal-Kap. 579.

14 Blackstone’s Guide to the Defamation Act, 2013 (Oxford University Press), 3.02, p. 28.

Skont Gately ibid.: “The requirement that the defendant need prove only the substantial truth of what has been
published entails that a defence of truth may succeed even though the publication was inaccurate in a number
of respects. If the defendant can prove that the main charge or gist of the libel is true, a light inaccuracy in one
or more of its details will not prevent him from succeeding in a defence of truth.”



(i1) The court should not be too literal in its approach. Proof of every detail is not
required where the relevant fact is not essential to the sting of the publication:
Rothschild v Associated Newspapers Ltd [2013] EMLR 18, para 17, per Laws LJ
(approving Turcu v News Group Newspapers Ltd [2005] EWHC 799 (QB) at [109],
per Eady J). The task is ‘to isolate the essential core of the libel and not be distracted

by inaccuracies around the edge — however extensive”: Turcu’s case, para 105"

[l-konvenut isostni fix-xhieda tieghu illi d-dikjarazzjoni tieghu li 1-Pulizija fl-lItalja
ghandhom suspetti dwar I-attur hija veritiera ghaliex jinsab fil-pussess ta’ dokumenti li
juru i matul is-sena 2005, il-komunikazzjonijiet tal-attur kienu intercettati mill-
Carabinieri Taljani fejn gie identifikat u stabbilit rapport bejnu u bejn ¢ertu Nicole
Della Corte 1i kien jagixxi bhala intermedjarju ghal Nicola Schiavone, bin il-kap tal-
clan mafjuz maghruf bhala “dei casalesi”, Francesco Schiavone U persuni maghrufin
mal-Pulizija Taljana fi¢c-cirku tal-kriminalita’ organizzata, specifikatament il-familja
mafjuza mmexxija minn Francesco Schiavone imsejjah “il clan Schiavone” jew “il
clan dei casalesi”. Dawn il-persuni wkoll kienu soggetti ghall-intercettazzjonijiet tal-

komunikazzjonijiet taghhom da parti tal-Pulizija Taljana.

[1-Qorti rat il-kopja tat-talba, esebita mill-konvenut bil-gurament tieghu (Dok. AC8), li
saret mir-Raggruppamento Operativo Sepciale Carabinieri (Sezione Anticrimine
Napoli) fis-7 ta’ Novembru 2005 lill-Procura Della Repubblica presso il Tribunale di
Direzione Distrettuale Antimafia gewwa Napli, biex tigi awtorizzata l-estensjoni tal-
intercettazzjoni tal-komunikazzjonijiet ta’ Bruno Tucci permezz tan-numru telefoniku
00356-99835819. Din it-talba saret fuq il-presuppost li din kienet, testwalment,
“assolutament indispensabbli” ghall-issoktar tal-investigazzjoni tal-organizzazzjoni

kriminali mmexxija minn Francesco Schiavone tal-“clan dei Casalesi”. F’din it-talba

15 Imbaghad, f’decizjoni iktar recenti, Riley v Murray [2021] EWHC 3437 (QB), [2022] EMLR 8 at [51] gie wkoll
riaffermat is-segwenti principju:- “... In deciding whether any given defamatory imputation is substantially true,
the court will have well in mind the requirement to allow for exaggeration, at the margins, and have regard in
that context also to proportionality. Having regard to its overall gravity and the relative significance of any
elements of inaccuracy or exaggeration, has the substantial sting been proved? It is no part of the court’s
function to penalise a defendant for sloppy journalism — still less for tastelessness of style: Turcu v News Group
Newspapers Ltd [2005 EWHC 799 (QB) [105] and [111] per Eady J.”



gew dettaljati r-rizultanzi tal-investigazzjonijiet tal-Carabinieri mwettqin sa dakinhar
abbazi tal-interCettazzjonijiet gia’ awtorizzati b’digriet precedenti tas-7 ta’ Ottubru
2005, li minnhom kienu gew identifikati diversi kuntatti telefonici li gew meqjusin
bhala ta’ interess investigattiv estrem, bejn l-attur u l-imsemmija persuni. F’din it-
talba jinghad illi minn dawn l-intercettazzjonijiet precedenti gie stabbilit li Kienu saru
laqghat bejniethom fl-Italja u li l-attur kien involut fi transazzjoni finanzjarja fejn
kellu jir¢ievi eluf ta’ euro minghand Schiavone biex jinvesti f’proprjeta’ immobiljari
f’Malta. F’email minnhom 1i gie intercettat fI-14 ta’ Ottubru 2005, mibghut mill-attur
lil Nicola Della Corte, il-Pulizija riskontrat referenza ghal investiment f’kirja ta’ post
f’Malta u I-fatt li kellhom jintuzaw il-flus tal-kumpannija fis-somma ta’ €7,500. In
vista ta’ dawn ir-rizultanzi kollha, il-Maggur Giovanni De Chiara lill-Procura Della
Repubblica presso il Tribunale di Direzione Distrettuale Antimafia gewwa Napli, talab
il-hrug tal-imsemmi digriet ta’ estensjoni tal-awtorizzazzjoni gia’ moghtija biex jigu

intercettati I-komunikazzjonijiet tal-attur.

I1-Qorti tgis illi minn dan id-dokument hu ovvju li I-attur, Bruno Tucci, Kien investigat
mill-Carabinieri Taljani in konnessjoni ma’ suspetti dwar I-involviment tieghu fil-
kriminalita’ organizzata, specifikatament fl-asso¢jazzjoni mafjuza mmexxija minn
Francesco Schiavone. Ghalkemm huwa minnu li dan id-dokument jikkonsisti f’kopja
mhux awtentikata u langas iffirmata tat-talba maghmula mill-Comandante il-Maggur
Giovanni De Chiara, imkien ma gie allegat mill-attur li dan id-dokument m’huwiex
awtentiku jew li hu manioplat u m’ghamel assolutament xejn biex jikkontesta I-
ammissibbilita’ tad-dokument minkejja li l-abbli avukat tieghu kien irrizerva li
jikkontesta l-ammissibbilita’ tad-dokumenti esebiti bil-gurament tal-konvenut,

fosthom dan ir-rapport.

Fuq kollox, l-attur baga’ ma kkuntrastax ix-xhieda tal-konvenut fejn ikkonferma bil-
gurament it-traduzzjoni mit-Taljan ghall-Malti ta” whud mis-siltiet fir-rapport tal-kap
tar-Raggruppamento Operativo Speciale Carabinieri (Sezione Anticrimine Napoli)
inkluz traskrizzjonijiet ta’ konversazzjonjiet telefonici - intercettati mill-Carabinieri

bis-sahha ta’ digriet tal-Procura della Repubblica - li I-attur kellu ma’ Nicola della



Corte u Nicola Schiavone u effettivament, ix-xhieda tal-konvenut baqghet
inkontradetta hlief ghac-cahda tal-attur li huwa qatt kien investigat mill-Pulizija
Taljana jew prosegwit quddiem il-grati fl-Italja. Ghall-Qorti, dan kollu maghdud
ifisser li ghalkemm evidentement id-dokument esebit mill-konvenut m’huwiex I-ahjar
prova tal-kontenut tieghu, fi¢-cirkostanzi ma ntweriex illi din m’hijiex l-ahjar prova li
I-konvenut seta’ jipprodu¢i in konformita’ mal-htigiet tal-Artikolu 560(1) tal-Kap. 12
tal-Ligijiet ta’ Malta.

Huwa minnu li I-Ispettur Robinson Mifsud xehed illi I-attur m’huwiex indikat fid-
database tal-Interpol bhala persuna mfittxija bhala ghaliex hi ta’ interess
f’investigazzjonijiet fxi wieched mill-pajjizi membri tal-Interpol, izda ghall-Qorti dan
mhux bizzejjed biex jipprova I-fatt illi effettivament, I-attur m’huwiex jew ma kienx
persuna suspettata jew investigata mill-Pulizija Taljana b’rabta ma’ kriminalita’

organizzata u jew li I-komunikazzjonijiet tieghu ma Kieux intercettati.

Barra dan il-fatt tal-intercettazzjoni tal-komunikazzjonijiet telefonici tal-attur mill-
Pulizija Taljana in konnessjoni bl-involviment tieghu fi kriminalita’ organizzata,
issemma ripetutament f’diversi pubblikazzjonijiet internazzjonali li gew esebiti mill-
konvenut fix-xhieda tieghu, liema pubblikazzjonijiet ikomplu jaffermaw illi
effettivament, l-attur kien persuna suspettata mill-Pulizija Taljana b’involviment fi

krimnialita’ organizzata.

Ghaldagstant, meqjus dan kollu, il-Qorti ma tistax ma taghtix valur probatorju lir-
rapport tas-7 ta’ Novembru 2005 tal-Comandante Maggur Giovanni de Chiara tar-
Raggruppamento Operativo Speciale Carabinieri (Sezione Anticrimine Napoli) lill-
Procura Della Repubblica presso il Tribunale di Direzione Distrettuale Antimafia,
Napoli, u sejra ghalhekk tqisu bhala prova li tissostanzja pjenament il-verita’ tad-
dikjarazzjoni tal-konvenut li l-attur kien suspettat mill-Pulizija Taljana b’involviment

fattivita’ kriminali.



Qieghda ghalhekk tilqa’ l-eccezzjoni tal-verita’ sostanzjali tal-imputazzjoni li I-attur
hu persuna suspettata mill-Pulizija fl-ltalja 1li ghandu rabtiet ma’ organizzazzjoni

kriminuza.

Ikkunsidrat;

Ili kif rajna, il-konvenut iwassal imputazzjoni ohra fl-artikolu impunjat, li I-Qorti
diga’ qgieset li hi diffamatorja ghall-attur: I-imputazzjoni li I-Pulizija Maltija messhom
jinvestigaw lill-attur in konnessjoni mas-suspett dwar rabtiet 1li jista’ jkollu ma’

assoc¢jazzjonijiet mafjuzi fil-kriminalita’ organizzata tramite |-kumpanniji tieghu.

Kif rajna diga’, din l-imputazzjoni titnissel minn dikjarazzjoni mhux ta’ fatt izda tal-
opinjoni tal-konvenut, liema opinjoni l-istess konvenut jiddefendi bhala I-opinjoni
onesta tieghu. Din hija d-difiza li nsibu fl-Artikolu 4(2) tal-Att dwar il-Midja u I-

Malafama.

Ghas-success ta’ din id-difiza, jehtieg li jintwera illi d-dikjarazzjoni li dwarha sar I-
ilment hija dikjarazzjoni ta’ opinjoni — u dan diga’ gie stabbilit — kif ukoll li d-
dikjarazzjoni impunjata tindika f’termini generali jew specifici, il-bazi tal-opinjoni.
Il-konvenut esprima l-opinjoni li l-attur ghandu jigi investigat mill-Pulizija Maltija u I-
bazi ta’ din l-opinjoni hija indikata suffi¢jentement bir-referenza ghall-allegazzjoni li
[-attur huwa suspettat mill-Pulizija Taljana b’involviment f’attivitajiet illegali permezz

ta’ zewg kumpanniji tieghu, Genegeria Limited u MBS Services.

Il-konvenut jehtieglu jipprova wkoll illi persuna onesta setghet ikollha din 1-opinjoni
abbazi ta’ xi fatt li ezista fiz-zmien 1i fih id-dikjarazzjoni li dwarha jkun sar I-
ilment kienet ippubblikata, jew abbazi ta’ xi haga affermata bhala fatt f’dikjarazzjoni
privileggjata ppubblikata qabel id-dikjarazzjoni li dwarha jkun sar I-ilment, skont kif
imfisser fis-subartikolu (4) tal-Artikolu 4 tal-Att.



[1-Qorti hawnhekk tosserva illi I-konvenut m’ghandux ragun fil-paragrafu (d) tar-
Risposta tieghu, ghaliex kuntrarjament ghal minnu ec¢epit, 1-artikolu impunjat innifsu
ma jistax jitqies bhala “dikjarazzjoni privileggjata” ghall-finijiet tal-Artikolu 4(4) tal-
Att dwar il-Midja u I-Malafama. Fil-fehma tal-Qorti, din id-dispozizzjoni legali ma
tohloq l-ebda difiza ad hoc izda tipprovdi biss it-tifsira tat-terminu “dikjarazzjoni
privileggjata” meta din tinghata bhala 1-bazi tal-opinjoni onesta a tenur tal-Artiklu
4(2)(¢)(ii) tal-Att ghall-fini tad-difiza tal-opinjoni onesta. Kemm hu hekk, is-
subartikolu (4) ta’ dan 1-Artikolu jaghmilha car illi jekk pubblikazzjoni ser tigi mfissra
bhala “dikjarazzjoni privileggjata” abbazi ta’ dan is-subartikolu, dan jghodd biss fil-
kuntest tad-difiza tal-opinjoni onesta a tenur tal-Artikolu 4(2) tal-Kap. 579. Ghalhekk,
sejra tistharreg dak li gie invokat fil-paragrafu (d) tar-Risposta tal-konvenut biss taht 1-

ottika u bhala parti mid-difiza tal-opinjoni onesta.

[l-konvenut xehed illi huwa esprima I-fehma li l-attur ghandu jigi investigat mill-
Pulizija Maltija b’rabta mal-involviment suspettat tieghu f’attivitajiet kriminuzi
permezz tal-kumpanniji tieghu f”Malta, abbazi ta’ informazzjoni pubblikata f’diversi
gurnali barranin — informazzjoni li giet riprodotta minnu fl-artikolu tieghu - dwar I-
investigazzjonijiet li kienu ged isiru mill-Magistrati tal-Pool Antimafia Marco Del
Gaudio u Antonio Ardituro in konnessjoni ma’ wiched mill-kapijiet tal-Camorra, ¢ertu
Francesco Schiavone maghruf bhala Sandokan. Xehed illi kien instab fil-portmoni
tat-tifel tal-imsemmi Schiavone, business card tal-attur Bruno Tucci, liema sejba
xprunat indagni mill-Carabinieri biex jigi determinat jekk kienx hemm rabta bejn I-
attur u Schaivone u specifikatament, jekk l-attur kienx ged jirri¢ikla 1-flus tal-Camorra
gewwa Malta. Xehed illi gie rapportat ukoll fil-gurnali barranin illi l-indagni li saret
in konnessjoni mal-involviment tal-attur fl-attivitajiet mafjuzi, zvelat li 1-attur huwa d-
direttur ta’ zewg kumpanniji f’Malta li kienu ilhom diversi snin ma jipprezentaw

kontijiet awditjati skont il-ligi.

IlI-konvenut ipproduca bhala prova diversi pubblikazzjonijiet f’gurnali u gazzetti

internazzjonali in sostenn ta’ din 1-opinjoni:-



o |l-gazzetta Belgjana ‘Le Soir’ f’artikolu ppubblikat fil-21 ta’ Mejju 2017
intestat “La Mafia utilise Malte comme blanchisseuse” (Dok. AC2), fejn gie
dikjarat: “Tucci huwa entrepreneur Taljan ibbazat Malta. L-investigaturi
(Taljani) ittappjawlu t-telefon u waslu ghall-konkluzjoni i Tucci seta’ kien
wiehed mill-entrepreneurs li permezz tieghu il-clan tal-Casal di Principe kienu

ged jippjanaw li jahslu l-istock monetarju taghhom f’Malta™®

o |l-gazzetta I-Espresso, li pubblikat artikolu fil-21 ta’ Mejju 2017 bit-titlu ‘Malta
Nostra: how Italian Mafia is using the island to launder money’ (Dok. AC4),
fejn gie dikjarat: “Nicola Schiavone, the son of notorious boss Sandokan, drops
his wallet on a street. The Carabinieri del Ros, an Italian enforcement branch,
collect it and find some banknotes and a receipt a business card featuring the
name of Bruno Tucci. Tucci is an Italian entrepreneur with a base in Malta.
The investigators tap him. Listening to his calls on tape, they get to the
conclusion that Tucci might be one of the entrepreneurs through whom Casal di
Principe clan intends to launder its Malta money stockpile. Setting up night
clubs, restaurants, gaming companies: this is the idea of the Casalesi clan
according to the investigating officials. They promptly send a rogatory to
authorities in La Valletta. They plan to follow the money and stop laundering
operations before they even start. Alas, La Valletta delays an answer and when

it finally gets to the Italian authorities it is not exhaustive. ...”

e |l-gazzetta ‘La Voce delle Voci’ ippublikat artikolu fit-22 ta’ Mejju 2017
intestat ‘Misteri Maltesi: Che fine hanno fatto le inchieste sui riciclaggi
Casalesi?’ fejn gie dikjarat b’rabta mal-clan Casalesi li “gia’ mill-2005 setghu
jafdaw u joqoghdu fuq habib entrepreneur biex jirricikla |-flus taghhom. Qed
nirreferi ghal Bruno Tucci, li wahda mill-iktar inkesti gawwija tal- ‘Ordinanza
Schiavone’— dik tal-2005 iffirmata mill-Pubblici Ministeri Marco del Gaudio u
Antonio Ardituro u supervizjonata mill-Prokuratur Aggunt ta’ dak iz-Zmien u

Ko-Ordinatur tad-DDA (Direzione Distrettuale Antimafia) Federico Cafiero de

16 Traduzzjoni mill-franciz ghall-malti maghmula mill-konvenut innifsu u konfermat bil-gurament.



Raco .... kienet titkellem hafna dwaru bhala r-referent principali f”Malta ghall-
aktar operazzjonijiet riskjuzi ta’ hasil ta’ flus mahmugin. ‘L-Inginier Hieles
Dags Sponsun’ F’dan il-punt, tqum spontanja I-mistogsija: dana Kif il- “white
collar” Bruno Tucci, imlagqgam ‘O ingegnere’, baqa’ ghal tnax-il sena shah u
ghadu s’issa hieles ghal kollox? Dana kif allura riciklatur ikkonfermat huwa
llum sponsun, jinvesti f"Malta U min jaf fejn permezz taz-zewg kumpanniji

tieghu?”

e ‘Comment: Greg Bufithis on Murdering Malta and Ediscovery — Part 2’
ippubblikat fuq ‘Legal Insider’ fit-23 ta’ Ottubru 2017. Hawnhekk gie dikjarat
illi “The Italian investigators (ROS) “conclude that Tucci might be one of the
entrepreneurs through whom one significant Mafia clan intends to launder its

money stockpile”

Dawn il-pubblikazzjonijiet kollha, flimkien mal-pubblikazzjonijiet ohrajn li xehed
dwarhom il-konvenut fl-Affidavit tieghu u esebixxa wkoll kopja taghhom, fil-fehma
tal-Qorti ma jikkostitwixxux “fatti /i ezistew fiz-Zzmien [li fih id-dikjarazzjoni |li
dwarha jkun sar l-ilment kienet ippubblikata»!’, ghaliex dawn il-pubblikazzjonijiet
ma jirrapportawx fatti oggettivi u stabbiliti li |I-pubblikatur ghandu jew kellu gharfien
dirett taghhom, izda rizultanzi ta’ investigazzjonijiet gornalisti¢ci kumplessi dwar -
operat ta’ organizzazzjonijiet mafjuzi gewwa Malta, fejn gie rapportat kif strutturi u
industriji Maltin geghdin jintuzaw bhala vejokoli ghall-hasil tal-flus illegali tal-Mafia

gewwa Malta.

Madankollu, hija I-fehma tal-Qorti illi dawn l-investigazzjonijiet gornalisti¢i fl-assjem
taghhom, ippubblikati fuq online news portals ta’ gurnali barranin stabbiliti,
jikkostitwixxu dikjarazzjonijiet privileggjati kif imfisser fis-subartikolu (4) tal-
Artikolu 4 tal-Att. Dan qed jinghad ghaliex dawn il-pubblikazzjonijiet, Ii
evidentement gew ippubblikati gabel I-artikolu impunjat f’din il-kawza, huma

indubbjament dwar materja ta’ interess pubbliku ghaliex jirrapportaw il-prezenza u

17 Artikolu 4(2)(¢)(ii) tal-Kap. 579.



operat ta’ kriminalita’ organizzata f’pajjizna, U r-riciklagg u I-proliferazzjoni ta’ flus
illegali provenjenti mill-attivitajiet kriminuzi ta’ asso¢jazzjonijiet mafjuzi permezz ta’

transazzjonijiet finanzjarji li jsehhu tramite kumpanniji mwaqqfin lokalment.

L-Att ma jipprovdix definizzjoni jew linji gwida dwar it-tifsira tal-kuncett ta’ interess
pubbliku proprju ghaliex din il-kwistjoni hija wahda ta’ ligi 1i ghandha tigi deciza
mill-gorti. Fil-fehma ta’ din il-Qorti, I-ogsma tal-amministrazzjoni tal-gvern, kondotta
politika u involviment f’reati serji, ilkoll ghandhom jitqiesu li huma materji ta’

interess pubbliku.

Gie ritenut li materja tkun wahda ta’ interess pubbliku:

“if it was ‘such as to affect people at large, that they may be legitimately interested in,

or concerned at, what is going on; or what may happen to them or to others.”*8

Gatley jelenka serje ta’ materji li skont diversi decizjonijiet tal-qrati in tema tal-
kuncett tal-interess pubbliku, gew meqjusa bhala ta’ interess pubbliku:-

“.. the business of government and political conduct; ... the fair and proper
administration of justice; ... the conduct of the police; cheating, corruption ...

involvement in serious crimes; corporate malpractice; ...”*°

Stabbilit li l-pubblikazzjonijiet esebiti mill-konvenut u 1i saru referenza ghalihom
ukoll fl-Affidavit tieghu fejn gie indikat is-sors ta’ kull wahda minn dawn il-
pubblikazzjonijiet, huma dwar materja ta’ interess pubbliku, il-Qorti, wara li aécertat
illi dawn il-pubblikazzjonijiet huma genwini u ghadhom ukoll sal-lum a¢¢essibbli
mis-sors indikat mill-konvenut, tqgis illi |-medium |i fuqu saru dawn il-
pubblikazzjonijiet, ossia fug online news portals ta’ publishing houses serji u stabbiliti

internazzjonalment, jew sorsi ohrajn ta’ ahbarijiet online, saru fug medium stabbilit

18 Collins, supra, 9.86, p. 213.
1% Supra, 15.6, p. 645, 646.



ghall-fini tal-Artikolu 4(4) tal-Att.  1I-Qorti hi sodisfatta wkoll li dawn il-
pubblikazzjonijiet effettivament inghataw pubbli¢ita’ b’mod ac¢cessibbli ghal udjenza
kbira ghaliex kif inghad, dawn huma pubblikati fug l-internet u ghadhom
ac¢cessibbli, ezistenti u disponibbli anke sal-lum ghalkemm ghaddew diversi snin

mid-data tal-pubblikazzjonijiet.

Kif inghad, dawn il-pubblikazzjonijiet ilkoll jirrapportaw asserzjonijiet dwar ir-
relazzjoni u I-kuntatti tal-attur, Bruno Tucci, ma’ Nicola Schiavone, iben il-kap tal-
clan mafjuz dei casalesi, fejn minn intercettazzjonjiet telefonici li saru mill-
Carabinieri gie kostatat illi kellu jsir negozju bejniecthom li kien jikkonc¢erna
trasferimenti ta’ flus mill-1talja ghal Malta, possibbilment bl-uzu taz-zewg kumpanniji
tal-attur registrati f’Malta, kumpanniji li ma jezistux dokumenti ufficjali dwar I-

attivita’ kummercjali u finanzjarja taghhom.

Abbazi ta’ dawn id-dikjarazzjonijiet, affermati bhala fatt fil-pubblikazzjonijiet fuq
Imsemmija, kif ukoll abbazi tal-fatt konsistenti fl-intercettazzjoni telefonika tal-attur
mill-Pulizija Taljana u r-rizultanzi ta’ dik l-intercettazzjoni, traskritti fit-talba tal-
Raggruppamento Operativo Speciale Carabinieri (Sezione Anticrimine Napoli) ghal
estensjoni ta’ dik I-intercettazzjoni - fatt li gie affermat konsistentement fil-
pubblikazzjonijiet in dizamina - il-Qorti hija pjenament konvinta li |-konvenut
irnexxielu jipprova li persuna onesta setghet kellha 1-istess opinjoni bhal dik dikjarata
minnu fl-artikolu impunjat, ¢ioe’ li hemm lok ghall-investigazzjoni tal-attur u I-
kumpanniji tieghu mill-Pulizija Maltija b’rabta ma’ suspettat involviment fl-operat ta’

organizzazzjonijiet kriminuzi f’Malta.

Ghaldagstant, id-difiza tal-opinjoni onesta wkoll hija tajba u f’lokha u sejra tintlaga’
safejn il-konvenut esprima I-fehma illi hemm lok ghall-investigazzjoni tal-attur u I-
kumpanniji tieghu mill-Pulizija Maltija b’rabta ma’ suspettat involviment fl-operat ta’

organizzazzjonijiet kriminuzi f’Malta.



Ghall-kompletezza, ghandu jinghad ukoll illi fil-kaz li ghandha quddiemha, il-Qorti
ma rriskontrat l-ebda prova fl-atti li turi illi I-konvenut agixxa bl-iskop li jgajjem
kontroversja jew biex jaghmel hsara lill-attur, wisq ingas xi prova li huwa nagas
xjentement milli jsemmi xi fatt ezistenti dak iz-zmien li kieku ssemma, kien ikun
kapaci jimmina l-kummenti tieghu stess jew igibhom fix-xejn. Il-prova li I-istqarrija
impunjata hija motivata b’malizzja u kwindi 1-prova li l-istgarrija ma tirrapprezentax
l-opinjoni genwina tal-konvenut, tispetta lill-persuna aggravata ghalkemm hu

rikonoxxut li din il-prova fil-prattika tista’ tipprezenta diffikoltajiet sostanzjali.

Gatley?® jghid hekk in propositu tal-prova li tista’ twaqga’ l-e¢¢ezzjoni tal-opinjoni

onesta: -

“There are matters on which the public has a legitimate interest or with which it is
legimitately concerned, and on such matters it is desirable that any person should be
able to comment freely, and even harshly, so long as he does so honestly and without
malice. (The malice which rebuts the defence does not mean ill-will or spite, but

rather lack of belief in the opinion expressed — footnote 6)%1. (emfasi tal-Qorti)

Gie ritenut ukoll b’awtorita’: “A comment which falls within the objective imits of the
defence of fair comment can lose its immunity only by proof that the defendant did not
genuinely hold the view he expressed. Honesty of belief is the touchstone. Actuation
by spite, animosity, intent to injure, intent to arouse controversy or other motivation,
whatever it may be, even if it is the dominant or sole motive, does not of itself defeat

the defence.”??

Izda I-Qorti ma riskontrat xejn fl-atti processwali li jista’ jaghti xi hjiel illi I-konvenut
mhux veru jemmen f’dak li esprima u li agixxa b’mod dizonest u ghaldagstant il-Qorti
qieghda tirriafferma I-konkluzjoni li f’dan il-kaz huma sodisfatti I-elementi kollha td-

difiza tal-opinjoni onesta.

20 On Libel and Slander, 2013, 12.1, p. 424.
21 Ara specifikatament id-deéizjoni fil-kaz Tse Wai Chun v. Chang, Lord Nicholls, (2000) HKCFA 86 EMLR 31.
22 \/ide Tse Wai Chun v. Cheng — supra.



Ikkunsidrat;

Dan kollu premess u dec¢iz, mhux mehtieg 1i tigi mistharrga wkoll |-e¢¢ezzjoni
invokata mill-konvenut fil-paragrafu (e) tar-Risposta tieghu, taht I-Artikolu 5 tal-Att
dwar il-Mdija u I-Malafama. Madanakollu, ghall-kompletezza, il-Qorti tqis illi d-
difiza tal-pubblikazzjoni dwar materja ta’ interess pubbliku, ukoll hija tajba u xorta
wahda kellha tirnexxi. Dan ged jinghad ghaliex diga’ gie stabbilit illi 1-pubblikazzjoni
shiha, 1i tittratta 1-htiega li fid-dawl tal-greylisting ta’ Malta mill-FATF, il-Pulizija
Maltija tibda tagixxi u tinvestiga bis-serjeta’ l-evazjoni tat-taxxa u hasil tal-flus u I-
infiltrazzjoni tal-kriminalita’ organizzata internazzjonali f’Malta sabiex tivvindika r-
reputazzjoni tal-pajjiz 1i thammget bi skandli li ma baqghux investigati taht I-

amministrazzjoni pre¢edenti, hija dwar materja ta’ interess pubbliku.

Inoltre, I-identifikazzjoni u r-referenza diretta ghall-attur, Bruno Tucci, fil-
pubblikazzjoni impunjata, ma tistax titgies li ma taghmilx kontribut rejali ghall-
element tal-interess pubbliku tal-artikolu jew bhala irrelevanti u maghmula biss ghal
skop ta’ sensazzjonalizmu, ghaliex hu manifest li I-allegazzjonijiet dwar I-attur huma
parti integrali mit-tema tal-pubblikazzjoni?, c¢ioe’ I-htiega 1i I-Pulizija Maltija
tinvestiga bis-serjeta’ l-evazjoni tat-taxxa u hasil tal-flus u kazijiet maghrufin fejn
jezistu suspetti tal-infiltrazzjoni tal-kriminalita’ organizzata internazzjonali f’Malta.
Kollox maghdud, ma hemm xejn fil-provi li jissuggerixxi li I-konvenut ma jemminx i
I-pubblikazzjoni ta’ dawk I-istqarrijiet kienet ta’ interess pubbliku, anke ghaliex fil-kaz
in dizamina, l-isem tal-attur issemma ripetutament fid-diversi pubblikazzjonijiet

internazzjonali esebiti mill-konvenut.

23 Fid-decizjoni Jameel (Mohammed) v Wall Street Journal Europe, gie ritenut hekk minn Lord Hoffmann: “The
fact that the material was of public interest does not allow the newspaper to drag in damaging allegations
which serve no public purpose. They must be part of the story. And the more serious the allegation, the more
important it is that is should make a real contribution to the public interest element in the article.”SPRL (2006),
UKHL 44 A.C. 359.



Ghal dawn il-motivi kollha, taqgta’ u tiddeciedi illi filwaqt illi tilqa’ l-e¢¢ezzjonijiet
tal-konvenut fir-Risposta tieghu biss safejn huma kompatibbli ma’ dak hawn
deciz, tiddikjara li l-artikolu mitkuba mill-konvenut ARNOLD CASSOLA
intestat “Will Robert be his own man or continue in Joseph’s footsteps?”
ippubblikat fuq is-sit elettroniku maltatoday.com.mt fis-26 ta’ Lulju 2021,

m’huwiex libelluz u malafamanti ghall-attur, qieghda ti¢chad it-talba ta’ BRUNO
TUCCI fir-Rikors promotur, bl-ispejjez ibatihom |-istess attur.

DR. RACHEL MONTEBELLO
MAGISTRAT.



