TRIBUNAL TA’ REVIZJONI AMMINISTRATTIVA
MAGISTRAT DR. CHARMAINE GALEA

01 ta’ Gunju 2023
Rikors Numru 111/2022
Edgar Mifsud
Vs
L-Awtorita tal-Artijiet
It-Tribunal,

Ra r-rikors ta’ Edgar Mifsud ipprezentat fil-21 ta’ Novembru 2022 li
permezz tieghu ppremetta u talab is-segwenti:-

Illi dan huwa appell ai termini tal-artikolu 57 tal-Kap. 563 tal-Ligijiet ta’ Malta minn
decizjoni tal-Awtorita tal-Artijiet li giet ikkomunikata lill-esponenti permezz ta’ ittra
datata 3 ta’ Novembru 2022 mmarkata bhala Dok A;

Ili I-fatti fil-qosor huma s-segwenti:

1. i r-rikorrenti huwa s-sid tal-istabbiliment li jinsab fi Triq il-Merkanti kantuniera
ma’ Trig Feli¢ gewwa [-Belt Valletta u li prezentament jinsab mikri lil kumpanija
Eeetwell;

2. Wi l-esponenti inizjlament talab permess sabiex jintavola applikazzjoni ghal hrug
ta’ permess li biha ikun jista jarma siggijiet u mwejjed quddiem [-istabbiliment
mertu tal-proceduri odjerni, liema talba giet milqughha da parti tal-istess
Awtorita;

3. lli wara dan l-esponenti konsegwentament ghadda sabiex jaghmel dak kollu
necessarju da parti tieghu sabiex japplika ghal permess mal-Awtorita tal-lppjanar



sabiex ikun jista jottjeni min-naha taghhom il-permess relattiv li bih ikun jista
jarma l-imwejjed u siggijiet relattivi;

4. 1l tali applikazzjoni mal-Awtorita tal-lppjanar giet rifjutata minn tali Awtorita,
b’dan illi [-esponenti intavola appell quddiem it-Tribunal ta’ Revizjoni tal-Ambjent
u l-Ippjanar, liema appell gie milqugh nhar il-5 ta’ April 2022, vide Dok B;

5. Wi l-esponenti b’hekk ghal darbohira mar quddiem [-Awtorita Appellata fejn huwa
ssottometta talba ghal Encroachment ai termini tal-Artikolu 31(g)(H) tal-Kapitolu
537 tal-Ligijiet ta’ Malta;

6. Il I-Awtorita appellata fl-ittra minnha mibghuta nhar it-3 ta’ Novembru 2022
gharfet lir-rikorrenti appellant li hija ¢ahdet it-talba minnu maghmula u dan ghas-
segwenti raguni u ¢ioe:

The Lands Authority is hereby refusing the request for a concession by encroachment, as
per Article 31 (g)(H)of Chapter 573 of the Laws of Malta, for the following reasons

e The requested sites lie partly within a concession granted previously to third
parties, partly on Sites which are not in line with the current approved Master Plan
(PA 335/10), and partly within a side street whereby the proposed OCA would
grossly inhibit pedestrian movement due to its size, specific location and excessive
land take-up. All of this runs counter to the provisions of the OCA policy, and
therefore consent to submit a Development Planning Application for these
encroachment concessions cannot be acceded to.

Wi l-appellant hass ruhu aggravat minn tali decizjoni u minnha ged jintavola dan [-umli

appell;

L-Ewwel Aggravju:

Wi 1-Awtorita appellata kienet legalment zZbaljata fl-iter ta’ hsieb li wassala sabiex taghti
d-decizjoni taghha kontenuta fl-ittra ta’ nhar it-3 ta’ Novembru 2022 u dan ghas-segwenti
ragunijiet;

1lli meta wiehed josserva I-binarji li fughom tali Awtorita propju sejset id-decizjoni
ahharija taghha wiehed jista ragonevolment jasal ghall-konkluzjoni li tali kienu propju
tlieta u cioe li s-sit fejn l-appellant talab li jaghmel is-siggijiet u mwejjed relattivi jinsab
[f'post fejn hemm art gia koncessa lil terzi, tali applikazzjoni tmur kontra [-master plan
vigenti u li ser ikun hemm ostaklu ghall-passaggi pedonali. Tali binarji ser jigu trattati
[ aggravji distinti ghal fini ta’ kjarezza u sottolinear da parti tal-appellant;

i bir-rispett kollu l-appellant jinsab ferm perpless b’din id-decizjoni multo magis meta
huwa ben saput mill-istess Awtorita li huma indikaw li hemm no objection in principle da
parti taghhom propju meta tali appellant ressaq [-applikazzjoni relattiva tieghu;

1lli tajjeb li jinghad fir-rigward tal-ewwel binarju, u cioe fir-rigward ta’ permessi simili
gia koncessi, huwa principju ben stabbilit li kwalsiasi siggijiet jew imwejjed li stabbiliment
huwa awtorizzat li johrog barra [-istabbiliment tieghu, jitpoggew [ art pubblika. Permessi
bhal dawn ma jaghtu I-ebda drittijiet propjetarji jew akkwiziti lil terzi li gedin jibbenifikaw
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mill-istess. Huwa principju ben stabbilit li fuq l-istess sit jistghu jinhargu aktar minn
permess wiehed u lil aktar minn persuna wahda.

1lli hawn non si tratta ta’ drittijiet akkwiziti i jirrizultaw minn permess grall-izvilupp
validu jew licenzja valida tal-pulizija jew tal-kummer¢ mairuga qabel 1-1994. L-ebda
stabbiliment li ghandu permess li jarma quddiem il-hanut rispettiv tieghu ma ghandu xi
jedd fuq tali parti tat-trig ghax kif stipulat fl-Artikolu 31(g)(H) tal-Kapitolu 573 tal-Ligijiet
ta’ Malta, I-Awtorita relattiva ghandha diskrezzjoni totali fuq kif ghandhom jigu mqassma
I-permessi bhal dak mertu tal-proceduri odjerni;

i l-esponenti fl-applikazzjoni minnu sottomessa mhux gieghed jippretedni xejn aktar
ghajr li jigi koncess lilu dak li gie koncess lil stabbilimenti terzi propju fil-vicinanzi tieghu.
Ikun ampjament kontradittorju jekk tali applikazzjoni tal-appellant tigi rifjutata meta
koncessjonijiet identici jkunu gew maghmula lil stabbilimenti terzi propju fid-dintorni tal-
istabbiliment tal-appellant. Din is-sitwazzjoni tkun geghda taghti lok ghal diskriminazzjoni
ampja u cara fil-konfront tal-esponenti li bir-rispett kollu ma ghandu I-ebda intenzjoni
ulterjuri ghajr li jigi trattat b’mod ugwali tenendo conto tad-dinamika tat-toroq in
dezamina versu [-istabbilimenti li joperaw f’tali lok. B’dak li talab [-esponenti huwa bl-
ebda mod ma huwa ser jikkappara art uzata minn terzi. Huwa sempliciment talab li jigi
koncess lilu encroachment fuq il-parti quddiem l-istabbiliment tieghu, kif del resto gie
koncess lil terzi;

It-Tieni Aggravju

Ili t-tieni binarju li fuqu hija msejsa d-decizjoni tal-Awtorita appellata huwa li skonthom
I-appellant ma mexiex mal-master plan vigenti fl-applikazzjoni minnu sottomessa. Illi bir-
ripsett kollu il-master plan vigenti jinkwadra ruliu f’'permess mahrug mill-Awtorita tal-
Ippjanar u mhux |-Awtorita appellata. B’ hekk [-Awtorita appellata ma ghandha [-ebda
kompetenza li tesprimi ruhiu fuq [-ottemporanza o meno tal-esponenti versu il-master plan
relattiva. Se mai kellha tkun I-Awtorita tal-1ppjanar li kellha tqajjem tali punt. L-esponenti
izda ottjena permess validu minn tali Awtorita tal-Ippjanar u b’hekk I-Awtorita appellata
ma tistax bl-ebda tidhol u wisq inqas taghti provediment fug dan [-eZitu.

1lli minghajr pregudizzju ghas-suespost u bir-rispett kollu huwa bil-wisq diskriminatorju
tali punt meta litteralment ftit metri boghod mill-istabbiliment in dezamina hemm permessi
mahruga mill-istess Awtorita lil terzi li propju jmur sfaccatament kontra dak li abbazi
tieghu [-appellant gieghed ikun imcahhad milli jottjeni I-permess relattiv. L-Awtorita
appellata ma tistax tezercita d-diskrezzjoni taghha b’dan il-mod ghax bir-rispett kollu tkun
geghda tmur kontra I-principju bazilari tal-legitimate expectations tal-appellant meta dan
issottometta l-applikazzjoni relattiva. Dawn id-double standards ghandhom jigu evitati
ghax inkella huwa inevitabbli li jkollna sitwazzjoni ta’ diskriminazzjoni bla bzonn.

It-Tielet Aggravju

Illi di piu u oltre minn hekk dak issenjalat da parti tal-Awtorita appellata u cioe li |-
Outdoor Catering Sit (OCA) prospettiva ser tkun ta’ ostaklu ghal moviment pedonali hija
senjalazzjoni totalment zbaljata u ampjament infondata u dan kif ser jigi ben pruvat fil-
mori ta’ dan [-appell, multo magis meta hemm siti terzi fil-vicinanzi li ghandhom permessi
identici ghal dak mitlub da parti tal-appellant;



Wi r-rikorrenti f’dak minnu propost u kuntrarajament ghal dak mistqarr da parti tal-
Awtorita appellata mhux qieghed jikser bl-edba mod |-Outdoor Catering Sit policy u
b’hekk tali Awtorita ma kellha ebda bazi legali sabiex biha tichad it-talba tar-rikorrent
appellant u cioe li jissottometti applikazzjoni ghall-permess ai termini tal-Artikolu 71(4)
tal-Kapitolu 552 tal-Ligijiet ta’ Malta;

Talba:

Ghaldagstant, filwagt illi jaghmel referenza ghall-atti kollha rilevanti u ghas-
sottomissjonijiet suesposti, b’riserva ghal sottomissjonijiet ulterjuri, [-appellant jitlob
umilment lil dan |1-Onorabbli Tribunal joghgbu jiddikjara illi d-decizjoni tal-Awtorita tal-
Artijiet moghtija fit- 3 ta’ Novembru 2022 hija nulla, invalida u minghajr effett, u
konsegwentament ihassar u jirrevoka l-imsemmija Decizjoni.

Ra r-risposta tal-Awtorita tal-Artijiet ipprezentata fit-30 ta’> Novembru
2022 li permezz taghha ecéepiet is-segwenti:-

1. [1lli din hija risposta ghar-rikors ta’ Appell ta’ Edgar Mifsud (KI402463M)

2. Wi r-rikorrent issottometta applikazzjoni ghall-imwejjed u siggijiet, referenza
GLA12/2022/1201:-
‘placing of tables and chairs in front of licensed 4D tables’

3. i I-Awtorita tal-Artijiet kienet cahdet din [-applikazzjoni minhabba s-segwenti
ragunijiet

a. The requested sites lie partly within a concession granted previously to third
parties, partly on areas which are not in line with the current approved Masterplan
(PA335/10), partly within a sidestreet whereby the proposed encroachment would
grossly inhibit paedestrian movement due to its size, specific location and excessive
land take-up. All of this runs counter to the provisions of the OCA policy and
therefore consent to submit a Development Planning Application for these
encroachments cannot be acceded to’

4. Wi l-appellant hassu aggravat u interpona dan I-appell.

5. L-Awtorita tal-Appella tirrileva dawn is-segwenti punti b ’risposta ghall-Appell tar-
Rikorrent:-

|. 1lli f’kaz de quo, is-sit li fuqu applika r-rikorrent gie magsum mill-Awtorita fi tliet
bicciet ossia.-

Sit A — liema sit jaqa’ fuq prorpjeta ta’ terzi u wkoll imur lil” hinn mill-Masterplan
tal-Awtorita tal-1ppjanar

Sit B — liema sit ukoll jaga’ fuq proprjeta ta’ terzi, liema terzi kollha nghataw
koncessjonijiet quddiem l-istabbiliment taghhom



Sit C — imur lil” hinn mill-gia referut masterplan

1. 1lli ghalhekk it-talba tal-appellant ghandha tigi michuda stante li d-decizjoni
mehuda mill-Awtorita hija wahda gusta fil-forma fis-sustanza liema decizjoni giet
Mehuda wara li gew ikkunsidrati numru ta’ fatturi relevanti.

L. Ui in oltre fl-istess decizjoni taghha [-Awtorita tat raguni dettaljati skont il-
principju amministrattiv ormaj stabbilit, “’the duty to give reasons’’;

1V. Illi ghalhekk isegwi illi 1-Awtorita intimata kienet fil-limiti tad-diskrezzjoni meta
cahdet I-applikazzjoni odjerna

V. Wi r-rikorrenti jsemmi li kien hemm diskriminazzjoni mill-Awtorita fil-konfront
tieghu. Illi filwaqt li I-Awtorita ntimata tirrileva li dan hu ghal kollox falz, |-
Awtorita; taghmel referenza ghas-sentenza ‘Joseph Refalo vs L-Awtorita tal-
Artijiet’, li fiha dan I-Onorabbli Tribunal gal “’illi dan it-Tribunal mhux ha jidhol
iktar minn hekk fi kwistjoni ta’ diskriminazzjoni, anke ghaliex huwa m’ghandux il-
kompetenza i jaghmel dan, stante li tali materja hija riservata ghal grati ohra.
Madankollu huwa impellenti li |-Awtorita ntimata ma thallix din il-konfuzjoni
tirrenja ghaliex altrimenti ¢-cittadin bir-ragun ihoss li gieghed jigi diskriminat. 1lli
ghalhekk dan mhuwiex il-forum fejn jigu trattat materji ta’ diskriminazzjoni’

VI. Wi fuq il-punt ta’ tables and chair kien hemm diversi sentenzi ta’ dan [-
Onorabbli Tribunal, fosthom Anthony Vella Vs L-Awtorita tal-Artijiet:

1lli kif diga’ inghad f’sentenzi ohira ta’ dan it-Tribunal, I-operaturi tan-negozji jridu
Jithmu illi m’ghandhom [-ebda dritt sagrosant illi ghaliex ghandhom stabbiliment
necessarjament [-Awtorita ntimata trid takkomodahom u tirduppjalhom is-seating
capacity bil-koncessjonijiet fuq art pubblika. L-art pubblika hija art liu ghandha
titgawda minn kulhadd u jekk fil-passat inghataw certi koncessjonijiet ma jfissirx illi
I-Awtorita prezenti ma tistax tirrevedi policies biex taqdi ahjar il-funzjonijiet taghha,
fost ohirajn li tamministra bl-ahjar mod possibbli I-art pubblika. Dan dejjem sakemm
din il-funzjoni tezercitaha b’mod gust u ragjonevoli.

VIL 1lli ssir referenza ukoll ghal rikors numru 73/21, datat 17 ta’ April, 2022, Paul
Lapira vs Awtorita tal-Artijiet, ukoll quddiem dan I|-Onorabbli Tribunal, fejn
incidentalment ukoll saret applikazzjoni ghal tables and chairs fi Strada Merkanti
fejn it-Tribunal qal li “filwaqt i jithem li kull operatur jixtieq jimmasimizza -
ispazju li fih ged jopera l-istabbiliment tieghu, ifakkar li hadd m’ghandu jippretendi
b’xi dritt li ghandu jaghmel dan a skapitu ta’ negozji ohirajn jew tal-pubbliku in
generali. It-Tribunal jirrileva li kull koncessjoni li tinghata mill-Awtorita ntimata
sabiex jitpoggew imwejjed u siggijiet fuq art pubblika tkun qgieghda c¢cahhad lill-
pubbliku in generali milli jgwadu liberament [-istess art...’

VIII. i inoltre, I-Awtorita tal-Artijiet iddecidiet skont ukoll Masterplan tal-Awtorita
tal-Ippjanar u skond I-OCA policy;

IX. Hli anke fil-permess tal-Awtorita tal-lppjanar ikkwotat u anness mir-rikorrenti
stess hemm miktub ‘permess jinhareg minghajr pregudizzju u billi jigu
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salvagwardjati d-drittijiet ta’ terzi persuni u dan il-fatt jikkonferma li mhuwiex fil-
kompetenza tal-Awtorita li tiddetermina hi min ghandu d-dritt li jutilizza [-permess
tieghu fuq art pubblika li jikkoncerna s-sit odjern’

X. 1lli tenut kont ta’ dak li ntqal hawn fuq u tad-decizjonijiet diga’ mehuda minn dan
it-Tribunal, certament ma kienet tezisti I-ebda aspettativa legittima u wisq anqas xi
diskriminazzjoni.

Ghaldagstant |-esponenti, filwaqt li gib din ir-risposta a konjizzjoni ta’ dan I-
Onorabbli Tribunal, u tirriserva d-dritt li tipprovdi ragunijiet u provi ulterjuri waqt
is-smigh ta’ din il-kawza, titlob lil dan [-Onorabbli Tribunal biex jikkonferma d-
decizjoni tal-Awtorita tal-Artijiet li tichad [-applikazzjoni GLA12/2022/1201 u
jichad I-appell fl-inter tieghu.

Ra d-dokumenti kollha pprezentati,
Sema’ x-xhieda;
Sema’ t-trattazzjoni;

Ra li r-rikors thalla ghal-lum ghal sentenza.
Ikkunsidra:

I r-rikorrent hassu aggravat b’decizjoni tal-Awtorita™ intimata kif kontenuta
f’ittra datata 3 ta’ Novembru 2022 li permezz taghha gie nfurmat 1i 1-
applikazzjoni tieghu ghal koncessjoni ta’ encroachment sabiex ipoggi
mwejjed u siggijiet faccata ta’ sit kummercjali gewwa Triq il-Merkanti,
kantuniera ma’ Triq Feli¢, il-Belt Valletta kienet ged tigi rifjutata ghas-
segwenti ragunijiet, u ¢ioe:

The requested sites lie partly within a concession granted previously to third
parties, partly on areas which are not in line with the current approved
Master Plan (PA 335/10), and partly within a side street whereby the
proposed OCA would grossly inhibit pedestrian movement due to its size,
specific location and excessive land take-up. All of this runs counter to the
provisions of the OCA policy, and therefore consent to submit a
Development Planning Application for these encroachment concessions
cannot be acceded to.

Keiron Ellul, case officer mal-Awtorita” intimata, xehed illi I-applikazzjoni
tar-rikorrent kienet tkopri tliet siti madwar I-istabbiliment Eeetwell gewwa
Triq il-Merkanti, I-Belt Valletta u dan kif ahjar murija fi pjanta esebita minnu
a fol. 271. Huwa spjega li Sit A hemm parti minnha taqa’ f’sit ta’
encroachment diga koncessa lil terzi u bi¢¢a minnha barra mill-master plan li
gie mfassal ghal Triq il-Merkanti, Valletta. Sit B ghandha parti minnha taqa’



fil-border tas-Suq tal-Belt, fejn hemm diga koncess encroachment favur |-
istess Suqg, u fil-parti |-ohra ma jaghtux permessi. Spjega li huwa kien
ikkomunika mal-Perit tar-rikorrent li jekk ried, fl-istess Sit, seta’ japplika ghal
encroachment ezatt mal-hanut tieghu, perd’ ma rcieva ebda risposta.. Spjega
li mbaghad Sit C hija kompletament barra mill-master plan.

In kontro-ezami Ellul xehed illi I-encroachment li ghalih applika r-rikorrent u
li diga huwa koncess lil terzi jithallas kull sena u li jista’ jigi revokat fi
kwalunkwe hin. Ix-xhud esebixxa wkoll I-encroachment permits li nghataw
lill-istabbiliment biswit dak tar-rikorrent fl-2016 u fl-2018.1

[11i mill-provi prodotti mir-rapprezentant tal-Awtorita tal-lIppjanar, lan Galea,
jirrizulta illi ¢ertu Chantelle Mifsud ipprocediet mal-Awtorita™ tal-lppjanar
sabiex tikseb permess ta’ zvilupp, fost ohrajn, ghal “re-arrangement of
approved tables and chairs in area in front of licensed class 4d snack bar”.
Illi din l-applikazzjoni giet rifjutata mill-Awtorita™ tal-Ippjanar, minn liema
decizjoni sar appell quddiem it-Tribunal ghal Revizjoni ta’ 1-Ambjent u |-
Ippjanar, liema Tribunal fil-5 ta’ April 2022 laga’ 1-appell ta’ Mifsud u ordna
lill-Awtorita” tal-lppjanar sabiex fi tletin (30) gurnata tohrog il-permess
mitlub.?

Ikkunsidra:

[lli |-fatti ta” dan l-appell huma c¢ari u inekwivoci. Mill-provi rrizulta s-
segwenti, u ¢ioe:

1. FI-2016 Chantelle Mifsud bdiet pro¢ess mal-Awtorita’ ta’ 1-lppjanar
sabiex tikseb permess ta’ zvilupp ghal “Re-arrangement of approved
tables and chairs in area in front of licensed class 4d snhack bar; and
removal of timber facade cladding as approved in PA853/06 to revert
back to facade as approved in PA01876/00 and other related minor
alterations.®

2. Illi permezz ta’ emejl datata 9 ta’ Awwissu 2016 mibghuta mill-Perit
Stefan Scotto ghan-nom tal-Government Property Division, il-Perit
Paul Camilleri gie nfurmat illi I-istess Divizjoni ma kellhiex oggezzjoni
ghas-sottomissjoni tal-applikazzjoni su ¢itata.  Din il-clearance
inghatat suggetta ghall-kundizzjonjiet segwenti, u ¢ioe :

e The attached ownership declaration and attached documentation are correct;

1 Dokument KE 2 a fol. 279 sa 289
2 Dokument MV1 a fol. 95
3 Dokument IG1 a fol. 44



e The proposed development is in accordance with the status of government
ownership;

e The proposed development does not run counter to conditions under which it is
let/given on emphyteusis;

and

3. No third party rights are being infringed by proposed development.

This clearance is also being issued without prejudice to a final decision being
taken by GPD in respect of any development that is permitted by Planning
Authority.

Moreover, this clearance does not confer any rights over the government property
which was not previously vested.

The GPD also reserves the right to refuse granting the necessary final clearance
for any planning permit which may be issued.

The GPD is in no way to be held responsible for any expenses incurred in seeking
the PA’s approval. *

3. Hli fit-3 ta” April 2017, permezz ta’ Change of Applicant Form, I-
applikant inbidel ghal Chantelle Mifsud ghan-nom ta’ Edgar Mifsud
ghan-nom ta’ CityPro Limited;>

4. T1li permezz ta’ dec¢izjoni datata 19 ta’ April 2017 din l-applikazzjoni
giet rifjutata;®

5. I fit-18 ta’ Mejju 2017 gie intavolat appell mill-istess decizjoni
quddiem it-Tribunal ghal Revizjoni ta’ 1-Ambjent u I-Ippjanar;’

6. Permezz ta’ dec¢izjoni finali datata 5 ta’ April 2022, it-Tribunal laga’ 1-
appell u ordna lill-Awtorita’ ta’ 1-Ippjanar sabiex fi zmien tletin (30)
gurnata tohrog il-permess mitlub;®

7. Hli wara li gie ottenut il-permess ta’ zvilupp, ir-rikorrent ipproceda
mal-Awtorita’ intimata sabiex jigi koncess lilu permess ta’
encorachment fuq tliet siti differenti madwar I-istabbiliment in
kwistjoni u dan kif muri ahjar fil-pjanta esebita mal-applikazzjoni u li
tinsab a fol. 264;

8. L-Awtorita” intimata rrifjutat li tohrog il-permess mitlub ghar-
ragunijiet indikati iktar ‘il fugq.

4 A fol. 65

5Afol. 78

6 Dokument 1G3 a fol. 58
7 Afol. 232

8 A fol. 95



Ili r-rikorrent strada l-appell tieghu fuq numru ta’ binarji, prin¢ipalment is-
segwenti:

1. i I-Awtorita® intimata kienet legalment Zbaljata fl-iter li wassalha
ghad-decizjoni taghha u dana ghaliex |-ebda stabbiliment m’ghandu xi
jedd fuqg art pubblika u I-konc¢essjonijiet huma fid-diskrezzjoni totali
tal-Awtorita . Jishaq li r-rifjut tat-talba tieghu hija biss
diskriminazzjoni fil-konfront tieghu meta wiehed iqis il-permessi
kollha li nghataw lil stabbilimenti diversi fil-vi¢inanzi tieghu;

2. i fir-rigward tal-master plan vigenti, I-Awtorita’ intimata m’ghandha
ebda kompetenza li tesprimi ruhha fuqg l-ottempranza o meno mal-
istess, u dana ghaliex I-istess master plan gie mahrug mill-Awtoria® ta’
I-Ippjanar, liema Awtorita’ harget permess ghall-iskop li ghalih ged
tintalab il-koncessjoni lill-Awtorita” intimata;

3. i dak senjalat dwar |I-OCA Policy huwa totalment Zzbaljat u
ampjament infondat u b’dak propost minnu m’hu se jkun ged imur
kontra ebda policy.

I1li minn dak li xehed Keiron Ellul jirrizulta illi I-Awtorita” intimata waslet
ghad-decizjoni taghha abbazi tal-posizzjoni specifika ta’ kull sit mitlub
b’koncessjoni.

Fir-rigward ta’ Sit A jirrizulta li dan jigi ezattament quddiem il-fac¢cata
principali tal-istabbiliment in kwistjoni. Mill-provi jirrizulta illi parti minn
dan is-sit huwa moghti b’encroachment lill-istabbiliment adjacenti ghal dak
in kwistjoni, filwaqt li parti minnu hija barra mill-master plan li hemm fi Triq
il-Merkanti, il-Belt Valletta.

i I-master plan ta> Triq il-Merkanti® kien gie mahsub u approvat mill-
Awtorita” tal-lIppjanar sabiex ikun hemm organizzazzjoni fil-mod kif jigu
gestiti I-imwejjed u siggijiet li diversi stabbilimenti johorgu barra mill-istess
hwienet. Fil-fatt il-pavimentar sar b’tali mod illi fih gew disinjati diversi
forom ta’ hexagons sabiex jiddelinejaw fejn jistghu jitpoggew l-imwejjed u s-
siggijiet u dan sabiex I-utenti tat-triq jibgalghhom passagg minn fejn jghaddu.

i fir-rigward ta’ Sit A jirrizulta illi parti minnu ma taqax f"'wahda minn
dawn il-hexagons. Siccome™ t-Tribunal huwa tal-fehma illi I-Awtorita’
intimata ghandha timxi mal-master plan, ma jirrizultax ghalhekk li dde¢idiet
b’xi mod irragjonevoli meta ghal dan is-sit partikolari ddecidiet li parti minnu
ma jagax fil-parti mahsuba ghat-tpoggija tal-imwejjed u siggijiet, u ghalhekk
irrifjutat il-permess. 1lli t-Tribunal ma jagbilx ma’ dak sottomess mir-
rikorrent fir-rikors tieghu, u c¢ioe illi |-Awtorita’ intimata m’ghandhiex
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kompetenza li tesprimi ruhha dwar I-istess. Illi wiehed mid-doveri kardinali
tal-Awtorita” intimata huwa li tamministra I-art bl-ahjar mod possibbli. Mezz
kif tagdi dan id-dover huwa li tara li I-art pubblika tigi uzata bl-ahjar mod
possibbli u li kemm jista’ jkun tibga’ titgawda mill-pubbliku in generali.
Kwindi ma hemm xejn illogiku jew hazin li I-Awtorita” tara li dak mitlub
lilha ikun jaqa’ fil-parametri ta’ kwalunkwe master plan li seta’ gie mfassal
ghal Zona partikolari, izjed u izjed meta wiehed jikkonsidra I-izvilupp
konsiderevoli li kien hemm f’dawn I-ahhar snin bil-ftuh ta’ diversi
stabbilimenti tal-ikel u xorb fi Triq il-Merkanti, 1-Belt Valletta. Fl-opinjoni
ta’ dan it-Tribunal, li kieku I-Awtorita’ intimata kellha taghlag ghajnejha u
ma tharisx il-master plan imfassal ghal din it-trig tkun ged tonqos bil-kbir.

Pero™ t-Tribunal josserva illi I-istess Sit A jikkomprendi bi¢ca art ohra, li
prezentement tinsab moghtija b’encroachment lil terzi, liema terzi ghandhom
iktar minn sit wiehed moghti lilhom b’encroachment. [lli kif inhu risaput,
titolu ta’ encroachment huwa wiehed i jista’ jigi terminat mill-Awtorita™ fi
kwalunkwe hin u ghalhekk, min jigi koncess favur tieghu tali titolu,
m’ghandu ebda garanzija li se jibga’ hekk jigi konc¢ess. Illi dan it-Tribunal
jaghmel referenza ghal zewg sentenzi moghtija mill-Qorti ta’ 1-Appell (Sede
Inferjuri) fl-ismijiet James Zammit vs |-Awtorita” ta’ I-Artijiet, dec¢iza fil-25
ta’ Jannar 2023 u Pamela Baldacchino vs L-Awtorita™ tal-Artijiet, dec¢iza fis-
26 ta’ April 2023 fejn gie ribadit illi I-Awtorita™ intimata ghandha tkun ekwa
mal-istabbilimenti li joperaw minn Triq il-Merkanti, I-Belt Valletta, u cioe’, li
jekk stabbiliment ghandu diga’ permess ta’ encroachment favur tieghu
m’ghandux jinghata iehor, spe¢jalment quddiem stabbiliment iehor. Jekk dan
isir tinholog konfuzjoni anke ghall-klijenti nfushom. Di fatti quddiem il-
Qorti ta’ 1-Appell (Sede Inferjuri), fil-kawza Pamela Baldacchino vs
Awtorita™ tal-Artijiet, I-Awtorita’ intimata sostnet illi “fi spirtu ta’ ekwita, u
sabiex jintlahaq l-akbar numru ta’ operaturi possibbli, inghatat id-
direzzjoni li kull stabbiliment ma jithalliex japplika ghal aktar minn
encroachment concession wahda, bl-iskop li jintlahaq l-akbar numru ta’
stabbilimenti possibbli.” Di fatti, fl-istess sentenza il-Qorti rriteniet illi
“Mhuwiex ekwu li stabbiliment ikollu aktar minn koncessjoni wahda,
filwagqt li talbiet minn stabbilimenti ohra fl-istess triq ma jkunux jistghu
Jigu pprocessati ghaliex ma jkunx ghad fadal art disponibbli.”

Illi ghaldagstant, fir-rigward ta’ Sit A, it-Tribunal iqis li I-Awtorita™ intimata
ma mxietx b’mod ekwu u ragjonevoli meta rrifjutat li ghallingas tikkoncedi
dik il-parti li taqa’ fil-master plan favur ir-rikorrent meta wiehed jikkunsidra
li t-terz li prezentement jokkupaha diga ghandu encroachment iehor favur
tieghu.
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i fir-rigward ta’ Sit B, u ¢ioe™ dak li jigi fi Trig Feli¢c, I-Awtorita™ intimata
rrifjutat it-talba tar-rikorrent peress li parti minnha tigi f'nofs it-triq u parti
ohra hija moghtija b’encroachment ghas-suq tal-Belt. Illi fir-rigward tal-parti
ta’ nofs it-trig, dan it-Tribunal jagbel mad-decizjoni tal-Awtorita™ illi din ma
tinghatax peress li ha tohlog inkonvenjent kbir ghall-access mill-istess triq,
liema trig hija ta’ wisa’ limitat. Fir-rigward tal-parti rimanenti u li hija
mmarkat bil-kulur blu fuq il-pjanta a fol. 271, Keiron Ellul stgarr li din hija
diga koncessa b’encroachment lis-Suq tal-Belt. Pero™ stgarr ukoll illi I-
Awtorita” kienet offriet lir-rikorrent sabiex iressaq it-talba tieghu ghal man-
naha tal-istabbiliment tieghu, haga li pero baqghat ma saritx. [lli t-Tribunal
igis li dak li ssuggeriet I-Awtorita” intimata lir-rikorrent jaghmel sens u anke
huwa in linea mal-Guidelines on Outdoor Catering Areas on Public Open
Space. Illi ghalhekk fir-rigward ta’ Sit B, ghalkemm kif gia inghad kull
permess ta’ encroachment jista’ jigi revokat fi kwalunkwe hin, jaghmel iktar
sens li jithalla passagg bejn encroachment u iehor sabiex I-utenti tat-triq
ikollhom access iktar facli mill-istess trig. Del resto, Kif jirrizulta mir-ritratt
mehud minn Google Maps u esebit minn Keiron Ellul a fol. 272 jirrizulta illi
mal-genb tal-hanut, fi Trig Feli¢, diga gew impoggija mwejjed, siggijiet u
planters minghajr ebda permess tal-Awtorita™ intimata.

i fir-rigward ta’ Sit C, Keiron Ellul, spjega li din gieghda kompletament
barra I-master plan. Illi t-Tribunal jaghmel referenza ghal dak li gie
sottomess hawn fuq fir-rigward ta’ dik il-parti °Sit A li gieghda barra I-
master plan u m’ghandu xejn iktar x’izid fir-rigward.

Illi ghaldagstant it-Tribunal igis li ladarba hemm master plan fi Triq il-
Merkanti, I-Belt Valletta, I-Awtorita™ intimata ghandha thares I-istess master
plan u timxi mieghu meta tkun ged titratta applikazzjonijiet bhal dawk
odjerni. Jirrizulta illi parti minn Sit A u Sit C huma barra I-master plan, u
ghalhekk it-Tribunal igis li I-Awtorita” kienet ragjonevoli u gusta meta ¢ahdet
it-talba tar-rikorrent ghall-ghoti ta’ permess ta’ encroachment fuq I-istess siti.
Pero” ma ssibx li I-Awtorita® kienet ekwa u gusta meta ¢ahdet il-permess fuq
dik il-parti ta’ Sit A 1i giet konc¢essa favur terzi li diga ghandhom permess ta’
encroachment quddiem I-istabbiliment taghhom. Fir-rigward ta’ Sit B, it-
Tribunal iqgis li anke in osservanza tal-OCA Policy, senjatament Policy 6 i
tghid is-segwenti:

P6 Allowable Outdoor Catering Area in relation to street width
Outdoor Catering Areas shall not be allowed in pedestrianised streets that

are less than 2.1 metres wide, measured as the clear distance from the front
garden or building lines as the case may apply.
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Outdoor Catering Areas shall only be allowed on one side of the
pedestrianised street (at any particular location), if the street width lies
between 2.1 metres and 2.7 metres. Beyond a street width of 2.7 metres, the
Outdoor Catering Areas shall be permitted on either side of the
pedestrianised street.

it-talba mhix konformi mal-istess u difatti I-istess Awtorita™ stiednet lir-
rikorrent sabiex japplika ghal sit ezattament mal-hanut tieghu.

Illi ghaldagstant it-Tribunal huwa tal-fehma illi I-Awtorita™ intimata mxiet
b’mod mhux gust fil-konfront tar-rikorrent fir-rigward biss ta’ parti minn Sit
A i tinsab koncessa lil terzi, izda kienet ragjonevoli, gusta u legalment
korretta fir-rigward tar-rifjut taghha ghall-kumplament tas-Siti I-ohra.

DECIDE

Ghaldagstant it-Tribunal, ghar-ragunijiet hawn fuq premessi, filwaqt li
qieghed jilqga’ I-ewwel aggravju tar-rikorrent limitatament fir-rigward ta’ dik
il-parti tad-decizjoni fejn gie rifjutat il-permess fuq Sit A li tinsab gia
koncessa lil terzi, u ghalhekk jirrevoka dik il-parti tad-decizjoni fejn it-talba
giet rifjutata ghaliex gie deciz illi I-istess sit diga’ jinsab koncess lil terzi,
jichad it-tieni u t-tielet aggravji u ghalhekk jikkonferma I-bgija tad-decizjoni.

Spejjez jibqghu bla taxxa bejn il-partijiet.

Dr. Charmaine Galea
President tat-Tribunal ta’ Revizjoni Amministrattiva

Antonella Cassar
Deputat Registratur
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