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QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF CHRISTIAN FALZON SCERRI
ONOR. IMRALLEF JOSETTE DEMICOLI

Seduta ta’ nhar il-Hamis, 27 ta’ April, 2023.

Numru 1

Rikors numru 1004/14/1 LM

Concetta u Anthony konjugi Galea
V.

GlobalCapital Financial Management Limited (C30053)

II-Qorti:

1. Dan huwa appell tal-kumpanija konvenuta GlobalCapital Financial
Management Limited minn sentenza moghtija mill-Prim’Awla tal-Qorti
Civili nhar il-5 ta’ Ottubru, 2018, li permezz taghha gew milqugha t-talbiet
tal-atturi Galea u I-kumpanija konvenuta giet ordnata trodd lura lill-atturi

s-somma ta’ hamsin elf ewro (€50,000), wara li gie dikjarat mill-Ewwel
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Qorti li [-atturi ma kinux inkarigaw lill-kumpanija konvenuta tinvestilhom
flushom fi prodott finanzjarju bhalma kien Lifemark S.A. u li I-istess
kumpanija kienet naqgset mill-obbligi taghha li tinforma lill-investituri

prospettivi dwar ir-riskji involuti f'investiment bhal dak.

Dahla

2. B’rikors mahluf tal-11 ta’ Novembru, 2014, l|-atturi Concetta u
Anthony Galea fissru li fit-12 ta’ Settembru, 2008 il-kumpanija konvenuta
investiet l-ammont ta’ hamsin elf ewro (€50,000) appartenenti lilhom fi
prodott finanzjarju bl-isem ‘Lifemark S.A. Secure Income Bond 3 EUR-
AL’. Fissru li sussegwentement irrizulta li dan |-investiment li sar mill-
kumpanija konvenuta kien fi prodott kumpless, li kien tajjeb ghal
investituri partikolari li jkunu fgaghda li jithmu u jaccettaw ir-riskji li jgib
mieghu dan ix-xorta ta’ investiment. Komplew li huma mhux biss ma kinux
jikkwalifikaw f'din il-kategorija ta’ investituri, talli langas gatt ma kienu se

jaccettaw li jogoghdu ghal riskji simili.

3. ll-konjugi Galea jfissru li permezz ta’ ittra datata 5 ta’ Marzu, 2010,
il-kumpanija konvenuta gharrfithom |i r-Regolatur Finanzjarju
fLussemburgu kien hatar amministraturi provizorji tal-kumpanija
Lifemark S.A. Imbaghad b’ittra tat-18 ta’ Mejju, 2011 gew mgharrfa mill-
kumpanija konvenuta illi s-setghat moghtija lill-amministraturi provizorji

tal-kumpanija Lifemark S.A. kienu gew estizi ‘bil-ghan Ii jsolvu I-problemi
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marbuta mal-likwidita ta’ Lifemark u li jizguraw I-iffinanzjar ta’ Lifemark’.
ll-kumpanija intimata kompliet illi ‘sfortunatament, ebda taghrif iehor dwar
din il-materja mhu disponibbli fdan il-mument’. L-atturi komplew i
eventwalment irrizulta li kien inbeda process ta’ likwidazzjoni tal-
kumpanija Lifemark S.A. li jwassal biex |-investitur langas ikun fqaghda

li jkun jista’ jiehu lura fidejh il-kapital li investa originarjament.

4. L-atturi jfissru li huma talbu lill-Awtorita ta’ Malta ghas-Servizzi
Finanzjarji sabiex tinvestiga x’kien gara meta sehh Il-investiment ta’
flushom, min-naha tal-kumpanija intimata, fil-prodott ta’ Lifemark S.A.
Fissru i huma ressqu din it-talba ghaliex I|-investiment li sar la kien
kompatibbli mal-intendiment li huma kienu esprimew dwar ix-xorta ta’
investiment |i xtaqu li jsir, u wisq angas mal-livell ta’ diligenza li |-
kumpanija intimata kienet tenuta li tezercita biex tfiehem ix-xorta ta’
prodott li kien gieghed jinbiegh lilhom. IlI-konkluzjonijiet tal-Awtorita
b’rizultat ta' investigazzjoni taghha gew espressi fir-rapport rilaxxjat fil-11

ta' Jannar, 2013.

5. L-atturi komplew ziedu li jirrizulta li huma bl-ebda mod ma taw il-
kunsens taghhom biex flushom jigu investiti fi prodott finanzjarju riskjuz

fil-livell kif kien dak tal-kumpanija Lifemark S.A.

6. Ghaldagstant, billi fil-fehma tal-atturi, il-kumpanija intimata nagset

mill-obbligu taghha li tgharrafhom b’mod xieraq dwar ir-riskji involuti bix-
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xorta ta’ prodott finanzjarju li nbiegh, huma fethu din il-kawza u talbu lill-
Ewwel Qorti sabiex:

“1. Tiddikjara u tiddeciedi li r-rikorrenti bl-ebda mod ma inkarigaw lill-
istess socjeta intimata biex tinvesti flushom fi prodott finanzjarju kif
kien dak offert mis-socjeta Lifemark S.A. ta’ Luxembourg;

2. Tiddikjara u tiddeciedi wkoll li s-soc¢jeta intimata naqgset mill-obbligi
taghha skont il-ligi li taghraf lir-rikorrenti b’mod xieraq u accettabbli
dwar ir-riskji involuti bil-prodott finanzjarju li gie ‘mibjugh’ lir-rikorrenti,
kif spjegat; u konsegwentement;

3. Tordna lis-so¢jeta intimata sabiex trodd lura lir-rikorrenti I-kapital
fdat fidejha biex jigi investit kif inghad, ¢joé l-ammont ta’ hamsin elf
Ewro (€50,000), bl-imghax legali mid-data tat-12 ta’ Settembru, 2008,
data li fiha sehh l-investiment relattiv, sad-data tal-pagament effettiv;

Bl-ispejjez kontra s-socjeta intimata, kompriza dawk tal-ittra uffi¢jali

datata |-4 ta’ Lulju, 2013, ingunta in subizzjoni.”
7. ll-kumpanija konvenuta GlobalCapital Financial Management
Limited ressqget twediba mahlufa fit-28 ta’ Jannar, 2015, fejn qabel xejn
elenkat certu fatti sabiex tolqot il-fatti kif esposti mill-atturi fir-rikors
promotur: (i) fir-rigward tal-ewwel paragrafu tghid li hija tagixxi ta’
intermedjarja ghat-twassil u trasmissjoni ta’ ordnijiet ghax-xiri u bejgh ta’
strumenti tal-investiment u gatt ma mmaniggjat |-investimenti tal-atturi.
Tfisser ukoll li I-investiment maghruf bhala Secure Income Bond Issue 3
EUR Al kien mahrug minn Lifemark S.A, kumpanija anonima mwaqqfa
fil-Lussemburgu u regolata mill-Commission de Surveillance du Secteur
Financier tal-Lussemburgu; (ii) fir-rigward tat-tieni u I-hames paragrafu
tar-rikors promutur, il-kumpanija intimata c¢ahdet [-allegazzjonijiet
maghmula mill-atturi illi huma ma tawx il-kunsens taghhom ghall-

investiment in kwistjoni u li hija nagset mill-obbligu taghha li tgharraf
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b’mod xieraq lill-atturi dwar ir-riskji involuti bix-xorta ta’ prodott finanzjarju
li gie mibjugh. Tghid illi I-atturi ghazlu li jinvestu fil-Lifemark S.A. — Secure
Income Bond Issue 3 EUR Al wara li gie spjegat lilhom kif jahdem I-
investiment in kwistjoni u wara li ew imwissija bir-riskji relattivi, kif ukoll
illi I-valur tal-investiment taghhom u I-gliegh relattiv jista’ jitla’ kif ukoll
jinzel. Kompliet li fl-isfond tal-informazzjoni li kienet tezisti dwar il-prodott
dak iz-zmien u abbazi tal-informazzjoni dwar I-atturi li kellha, kienu jezistu
I-premessi necessarji biex il-prodott jigi offrut lill-atturi; (i) fir-rigward tat-
tielet paragrafu, il-kumpanija intimata kkonfermat li kienet baghtet I-ittri
msemmija u sahqget li hija dejjem ikkomunikat in buona fede mal-atturi
dwar [-investiment taghhom; (iv) fir-rigward tar-raba’ paragrafu, il-
kumpanija intimata tghid illi hija kkoperat bis-shih mal-Consumer
Complaints Manager tal-Awtorita ghas-Servizzi Finanzjarji ta’ Malta fl-
istharrig illi ghamel, izda ma qablitx mar-rakkomandazzjoni tieghu.
Ghaldagstant, il-kumpanija konvenut e¢cepiet:
“a) Wi preliminarjament, it-talba tar-rikorrenti sabiex jigi deciz illi r-
rikorrenti bl-ebda mod ma nkarigaw lis-soéjeta intimata biex tinvesti
flushom fi prodott finanzjarju kif kien dak offert minn Lifemark S.A. ta’
Lussemburgu (I-ewwel (1) talba) hija inkompatibbli mat-talba |-ohra
tar-rikorrenti ghal dikjarazzjoni illi s-socjeta intimata naqset mill-obbligi
taghha skont il-ligi li tgharraf lir-rikorrenti b’mod xieraq u accettabbli
dwar ir-riskji involuti bil-prodott finanzjarju li gie mibjugh lir-rikorrenti

(it-tieni (2) talba) u ghalhekk il-kumulu ta’ dawn it-talbiet fdaqqa
necessarjament twassal ghan-nullita tar-rikors promutur;

(2) i fil-mertu u minghajr pregudizzju ghall-ec¢ezzjonijiet I-ohra t-
talbiet tar-rikorrenti huma infondati fil-fatt u fid-dritt, ma hemmx bazi
ghalihom, u s-soéjeta intimata ma ghandha l-ebda responsabbilita
sabiex trodd lura lir-rikorrenti s-somma pretiza minnhom skont ir-rikors
promutur u ghalhekk it-talbiet tar-rikorrenti ghandhom jigu michuda;

(3) Salv eccezzjonijiet ulterjuri.
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Bl-ispejjez kollha u tal-atti relattivi u konkomitanti |I-ohra kollha, kontra
r-rikorrenti li huma minn issa ingunti ghas-subizzjoni.”

8. B’sentenza moghtija fil-5 ta’ Ottubru, 2018, il-Prim’Awla tal-Qorti
Civili ddecidiet Ii:
“1. Tichad I-e¢cezzjonijiet tas-socjeta konvenuta;
2. Tilga’ t-talbiet tal-atturi, u filwaqt li tiddikjara li I-atturi bl-ebda mod
ma inkarigaw lis-soc¢jeta konvenuta tinvestilhom flushom fi prodott
finanzjarju bhalma kien Lifemark S.A., tiddikjara li s-socjeta konvenuta
naqset mill-obbligi taghha li tinforma lill-investituri prospettivi dwar ir-
riskji involuti finvestiment bhal dak;
3. Tordna lis-socjeta konvenuta trodd lura lill-atturi |-kapital fdat
fidejha li gie investit fLifemark S.A., u ¢joé l-ammont ta’ hamsin elf
Euro (€50,000), flimkien mal-imghax legali mid-data tat-12 ta’
Settembru, 2008 sad-data tal-pagament effettiv.

Bl-ispejjez kontra s-socjeta konvenuta, komprizi dawk tal-ittra ufficjali
tal-4 ta’ Lulju, 2013.”
9. Ir-ragunijiet li wasslu lill-Ewwel Qorti biex taqta’ I-kawza b’dan il-
mod huma dawn:

“Konsiderazzjonijiet leqali

Wagqt l-udjenza tat-30 ta’ Jannar, 2015, id-difensur tas-socjeta
konvenuta talab lill-Qorti tghaddi biex tittratta I-ewwel eccezzjoni
mressqa minnu, u dan minhabba li din |-e¢¢ezzjoni dwar in-nullita o
meno tar-rikors promutur, hija wahda ta’ natura formali kif jirrizulta
min-nota ta’ eccezzjonijiet tal-konvenuta. Madanakollu b’digriet ta’ din
il-Qorti tat-3 ta’ Frar, 2015 gie stabbilit li jkun ahjar fl-interess tal-
amministrazzjoni tal-gustizzja, Ili |-kawzi ma jigux spezzettati
b’sentenzi in parte, u li d-decizjoni dwar in-nullita tar-rikors promutur o
meno, ghandha tinghata flimkien mas-sentenza dwar il-mertu. Fil-fatt
il-Qorti ser tibda billi taghmel il-konsiderazzjonijiet taghha dwar il-
mertu tal-kawza odjerna, stante li tqis li dawn jin¢idu direttament fuq I-
eccezzjonijiet preliminari sollevati mis-socjeta konvenuta.

llli 1-Qorti analizzat bir-reqga I-provi kollha li tressqu quddiemha,
sabiex setghet tikkunsidra jekk l|-kontenzjoni tal-atturi li s-socjeta
konvenuta bighetilhom prodott finanzjarju li ma kienx jghodd ghalihom
u li kien jinvolvi riskji li huma ma kinux lesti li jiehdu li kieku kienu
fpozizzjoni li jithmu I-kumplessita tieghu, tirrizultax ippruvata mill-
assjem tal-provi migjuba fil-kawza. [l-Qorti tosserva li |-prodott
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inkwistjoni gie deskritt bhala wiehed ta’ natura ‘kumplessa’ sahansitra
mir-rapprezentanti tal-Awtorita Maltija ghas-Servizzi Finanzjarji
(MFSA)L, u ghaldaqgstant ma tistax tifhem kif prodott bhal dan jista’
Jitgies li hu addattat biex jitpogga ghall-konsum tal-pubbliku waqt it-
Trade Fair. Jirrizulta Ii I-ewwel inkontru li |-atturi kellhom ma’ Noelene
Mangion, |i minkejja Ili ma fttellghetx tixhed, jidher Ii kienet
tirrapprezenta lis-socjeta konvenuta jew kienet impjegata maghha,
kien proprju waqt it-Trade Fair li nzammet f'Lulju tal-2008 meta din |-
istess Noelene Mangion ippruvat tbiegh lill-atturi |I-prodott finanzjarju li
jifforma I-mertu ta’ dawn il-proceduri. Sussegwentement din Noelene
Mangion bdiet ta’ sikwit iccempel lill-atturi u tipprova thajjarhom jersqu
biex jinvestu fil-prodott tal-Lifemark S.A. II-Qorti kkunsidrat li meta
persuna tmur ghat-Trade Fair, certament li investiment bhal dak
deskritt fdin il-kawza jkun l-ahhar haga i individwu jkollu fmohhu i
jJixtri, u ghaldaqgstant anki I-post fejn gie promoss dan il-prodott ma
jistax jitgies li kien |-aktar wiehed idoneu fi¢-¢irkostanzi. Inoltre jirrizulta
li I-atturi ma marrux huma ghand is-socjeta konvenuta jitolbuha parir
dwar kif u fejn I-ahjar li jinvestu flushom, izda kienet ir-rapprezentanta
tas-socjeta konvenuta li avvicinathom u ppruvat tbighelhom il-prodott.
Minn dak li xehdu l-atturi jirrizulta wkoll li r-rapprezentanta tas-socjeta
kkonvenuta baqghet timmarkitia Il-istess prodott, kemm fl-ewwel
laqgha li din kellha mal-atturi waqt it-Trade Fair, kemm fit-telefonati li
ghamlet wara, u anki fiz-zewg inkontri li hija kellha mal-atturi fl-ufficcji
tas-socjeta konvenuta. Ghaldaqstant il-Qorti ssibha diffi¢li temmen li
sar fact finding kif suppost dwar liema kien l|-ahjar prodott ghac-
Cirkostanzi tal-atturi, jew li almenu kien hemm firxa ta’ prodotti li gew
offruti lilhom sabiex jistabbilixxu huma liema kien |-aktar wiehed
adattat ghac-cirkostanzi taghhom. Ghall-kuntrarju jidher i r-
rapprezentanta tas-socjeta konvenuta kienet determinata li tbiegh il-
prodott inkwistjoni sahansitra minn qabel bdiet tiddiskuti mal-atturi u
tithem il-htigijiet u ¢-Cirkostanzi taghhom. Inoltre jirrizulta li minkejja i
I-atturi wrew li huma ghandhom esperjenza ta’ investimenti pjuttost
konservattiva, tant li ripetutament quddiem il-Qorti nfuzaw minnhom
il-kelmiet ‘sigur’, ‘kapital garantit’, ‘ridna serhan il-mohh’, [-attur
sahansitra qal li ma xtaqx li jkun avventuruz bi flusu, is-socjeta
konvenuta ossia r-rapprezentanta taghha, hasset li I-prodott I-aktar
addattat ghac-Cirkostanzi tal-atturi, kien proprju Il-investiment fil-
Lifemark S.A. u dan meta l-atturi langas life policy gatt ma kellhom,
ahseb u ara kemm setghu jifhmu [|-kumplessitajiet involuti
finvestiment ffond li jrid jaghmel profitt mix-xiri tal-assigurazzjonijiet
fuq il-hajja tal-individwi. II-Qorti fehmet mill-provi li semghet fil-kawza,

1 Fl-ittra li I-MFSA baghtet lill-atturi fil-11 ta’ Jannar, 2013 (a fol. 11) jinghad illi “although the
investment might have been explained to you as being “low risk” in nature, in effect it was not.
Lifemark was a complex investment product, suitable only for particular investors who
understood its risks.” Li |-prodott ‘Lifemark’ kien wiehed kumpless jirrizulta wkoll mid-
dokumentazzjoni pprezentata mis-socjetda konvenuta nnifisha, ¢joé I-Finalised Guidance
mahruga mill-Financial Services Authority (FSA) tar-Renju Unit fApril, 2012, fejn jinghad inter
alia li Trade Life Policy Investments (TLPI), bhal ma kien il-prodott tal-‘Lifemark’: “are complex
and high risk, and generally speaking are unlikely to be suitable for retail investors (para. 4). ...
But given the risks involved, we consider it to be extremely difficult to promote TLPIs in a way
that is fair, clear and not misleading such that a retail customer could understand the risks and
crucially, the materiality of any risks crystallising (para 8).”
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li fl-eta taghhom I-atturi riedu jinvestu somma kapitali li tkun garantita
u li tirrendilhom xi haga tal-introjtu kultant zmien, u certament li ma
kinitx I-intenzjoni taghhom li jispekulaw bi flushom b’dan il-mod.

Lill-Qorti jirrizultalha bl-aktar mod Car li s-socjeta konvenuta naqgset
mill-obbligu li kellha i mhux biss taghti spjegazzjoni ¢ara dwar il-
prodott li kien qieghed jigi promoss minnha, partikolarment fdawk li
huma riskji li dan igorr mieghu, izda wkoll li tac¢erta ruhha jekk mil-
livell ta’ esperjenza li ghandhom I-atturi b’investimenti ohra li huma
setghu ghamlu tul hajjithom, humiex jifhmu dan il-prodott xjinvolvi, u
Jjekk kienx hemm prodotti ohra li setghu jigu offruti lilhom Ii setghu
kienu aktar adattati ghac-cirkostanzi taghhom.

F’dan [-ambitu, il-Qorti tikkunsidra li minkejja li l-atturi ffirmaw il-
contract note i tpogga ghad-dispozizzjoni taghhom mis-socjeta
konvenuta, b’danakollu ma ffissirx li I-atturi fehmu I-kumplikazzjonijiet
ta’ dan il-prodott, jew ir-riskji inerenti li jgorru prodotti bhal dawn. Kellu
Jkun evidenti ghas-socjeta konvenuta sa minn meta bdew I-inkontri
mal-atturi, li dak li kien adattat ghall-atturi kienu prodotti ta’ investiment
b’riskju baxx u kawt ghaliex I-atturi ma ridux jidhlu ghal riskju gholi u
spekulattiv, assocjat mal-investimenti li huma gew fil-fatt indotti
jakkwistaw mis-socjeta konvenuta. |lI-prodott finanzjarju li |-atturi gew
indotti jakkwistaw mis-socjeta konvenuta ma kienx wiehed xieraq u
idoneu ghac-c¢irkostanzi tal-atturi u dan bi ksur tal-Investment Service
Rules for Investment Service Providers? li bdew japplikaw minn wara
li dahlet fis-sehh id-Direttiva MIiFID tal-Unjoni Ewropea fNovembru
2007.

2 L-Investment Service Rules for Investment Service Providers - Part Bll: Standard Licence
Conditions applicable to Investment Services Providers mahruga ai termini tal-Kap. 370 tal-
Ligijiet ta’ Malta, jghidu: “Rule 2.27: [t]he Licence Holder shall provide appropriate information,
in a comprehensible form to its clients or potential clients such that they are reasonably able to
understand the nature and risks of the Investment Service to be provided by the Licence Holder
and of the specific type of Instrument that is being offered, and consequently to take investment
decisions on an informed basis. This information may be provided in standardized format and
should include details about: a. the Licence Holder and its services; b. Instruments and
proposed investment strategies. This should include appropriate guidance on and warnings of
the risks associated with investments in those Instruments or in respect of particular investment
strategies; c. execution venues; d. costs and associated charges.

Rule 2.13: [w]hen providing investment advice or portfolio management services, the Licence
Holder shall obtain the necessary information, in accordance with SLCs 2.16 to 2.20 and SLC
2.22 to 2.24 regarding the client's or potential client's knowledge and experience in the
investment field relevant to the specific type, of product or service, his financial situation and
his investment objectives so as to enable the Licence Holder to recommend to or, in the case
of portfolio management, to effect for the client or potential client, the Investment Services and
Instruments that are suitable for him

Rule 2.16: [t]he Licence Holder shall obtain from clients or potential clients, such information as
is necessary for the Licence Holder to understand the essential facts about the client and to
have a reasonable basis for believing, giving due consideration to the nature and extent of the
service provided, that the specific transaction to be recommended, or entered into in the course
of providing a portfolio management service,satisfies the following criteria: a. it meets the
investment objectives of the client in question; b. it is such that the client is able financially to
bear any related investment risks consistent with his investment objectives; c. it is such that the
client has the necessary experience and knowledge in order to understand the risks involved
in the transaction or in the management of his portfolio.”
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F’sentenza b’mertu prattikament identiku ghal dak odjern, moghtija
minn din il-Qorti diversament preseduta fl-ismijiet Evelyn Farrugia et
vs. GlobalCapital Financial Management Unit Limited3, il-Qorti
stabbiliet illi:

“Hu minnu illi I-atturi iffirmaw il-contract note pero I-Qorti ma tqgisx illi I-
fatt wahdu tal-firma tikkostitwixxi xi akkwiexxenza tal-konsapevolezza
tal-investiment u r-riskji inerenti u jekk dan kienx addatat ghalihom. Dan
jinghad ghax Il-istess contract note ma tiddefinix ir-riskji u kull ma tghid
hu illi I-investiment jista’ jizdied u jonqos; kondizzjoni i tinsab fkull
investiment u inoltre tali kuntratt lanqas inqara jew gie spjegat minn min
kien qed johorgu. Wara kollox is-socjeta konvenuta kellha d-dmir versu
I-klijent li talab is-servizzi taghha biex taghtih kull informazzjoni rilevanti
biex tghinu jasal ghal decizjoni informata u libera.

II-firma taghhom (l-atturi) ma tfissirx akkwiexxenza tar-riskji u I-ezoneru
tas-service provider li fuqu tinkombi r-responsabbilita u I-prova illi dan |-
investiment ma kienx dak mixtieq izda nonostante dan, l-investitur wera
ruhu kapaci u intenzjonat illi jixtri dan il-prodott bir-riskji kollha li kien fih
u li gew spjegati lilu b’mod ¢ar.”

F’din I-istess sentenza, il-Qorti ¢citat dak Ii qalet il-Qorti tal-Appell fid-
decizjoni taghha tat-12 ta’ Mejju, 2003 fl-ismijiet Muscat vs. Falzon:

“Patt ta’ ezoneru ma jezentax jekk fl-ezekuzzjoni tal-kuntratt wiehed ikun
tbieghed mill-mod kif suppost li kellu jesegwieh.

F’dan il-kaz, is-socjeta kontraentri agixxiet bi vjolazzjoni ¢ara tad-dover
li assumiet, u ma tistax tinvoka klawsola ta’ ezoneru meta tbieghdet
minn dak li suppost kellha taghmel (ara wkoll Formosa & Camilleri Ltd
vs Sea Malta Co. Ltd., deéiza mill-Prim Awla tal-Qorti Civili fit-13 ta’
Novembru, 2008, li enfasizzat fuq ‘xi forma ta’ twettiq’ tal-obbligazzjoni
gabel ma d-debitur ikun jista’ jec¢Cepixxi nuqqas tar-responsabbilita
tieghu a bazi ta’ xi klawsola ta’ ezoneru.”

Jirrizulta Ii anki jekk I-atturi kienu propensi li jinvestu flushom fi prodott
finanzjarju, madanakollu ma jfissirx li dawn riedu jinvestu fi prodott li
Jjesponihom ghar-riskju li jitilfu parti sostanzjali mill-kapital taghhom.
Anki jekk kien difficli ghas-socjeta konvenuta i tipprevedi I-falliment
tal-prodott finanzjarju inkwistjoni, il-Qorti xorta wahda jidhrilha Ii I-
prodott i nbiegh lill-atturi qatt ma messu die kkunsidrat ghac-
Cirkostanzi taghhom, specjalment meta jirrizulta b’mod car li |-
investimenti passati taghhom kienu kollha regolati mill-MFSA fMalta,
kuntrarjament ghal dan I-investiment li kien illicenzjat fil-Lussemburgu
u jirrizulta mill-brochures u |-prospetti esebiti fdin il-kawza, li dawn
kienu kollha investimenti fbonds u fishma u mhux investimenti
spekulattivi fl-assigurazzjonijiet fuq il-hajja bhalma kien il-prodott offrut
lilhom mis-socjeta konvenuta.

8 P.A. 11.07.2016
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Is-socjeta konvenuta laqghet ghat-talbiet tal-atturi billi galet li hi
agixxiet ta’ intermedjarja u mhux bhala principal fdin it-tranzazzjoni.
Madanakollu jidher Ili fdan il-kaz ma kinux [-atturi li avvi¢inaw lis-
socjeta konvenuta u talbuha parir dwar fejn I-ahjar li jinvestu flushom,
izda kienet rapprezentanta tas-socjeta konvenuta li avvi¢inathom u
pproponitiihom l-investiment inkwistjoni, liema proposta baqghet tigi
segwita minnha b’telefonati u inkontri bejn il-partijiet, sakemm
finalment l-atturi kkoncedew li jinvestu flushom bil-mod propost lilhom,
u dan minkejja Ii hu ¢ar li huma ma kinux fehmu I-kumplessita ta’ dan
il-prodott kif jahdem u x’riskji ezattament kien jimporta. Barra minn
hekk jirrizulta Ii I-purchase contract note nharget u giet iffirmata fisem
il-GlobalCapital Financial Management Ltd.

Lill-Qorti jirrizultalha i I-atturi ppruvaw sal-grad rikjest mil-ligi li huma
effettivament ma tawx il-kunsens taghhom ghax-xiri ta’ dan il-prodott,
u dan kif jirrizulta mill-mod kif xehdu, Ili huma riedu xi haga sigura, li
tirrendi imghaxijiet perjodikament, li I-kapital taghhom ikun protett, li
ma ridux avventuri bi flushom, u ghaldaqstant jirrizulta minnu i I-
investiment li sar ma kienx dak li xtaqu l-atturi, u konsegwentement
ma setghu qatt taw il-kunsens taghhom ghalih. Jirrizulta wkoll Ii I-atturi
ma gewx mgharrfa bir-riskji kollha ta’ dan il-prodott, li |-gligh
ipprospettat li jaghmel kien ibbazat fuq tbassir dwar [-aspettattiva tal-
hajja tal-individwi fl-Istati Uniti, u li hu ghalhekk li huma qatt ma setghu
taw il-kunsens taghhom ghax-xiri tieghu. Minn dan jirrizulta li m’hemm
I-ebda kontradizzjonijiet fit-talbiet attrici, u ghaldaqgstant il-Qorti ma
ssib li hemm I|-ebda nullita fit-talbiet kif postulati fir-rikors promutur.

Is-socjeta konvenuta qalet ukoll li hi dejjem ikkomunikat in buona fede
mal-atturi. II-Qorti analizzat il-komunikazzjonijiet mibghuta mis-socjeta
konvenuta, partikolarment I-ittra tal-5 ta’ Marzu, 20104, fejn gie nnutat
li kien hemm element ta’ sugar coating tas-sitwazzjoni, tant li s-socjeta
konvenuta ma Zzvelatx ir-ragunijiet li ghalihom ditta ta’ accountants
rinomata giet mahtura biex tiggestixxi u tamministra I-fond inkwistjoni,
u fil-korrispondenza taghha mal-atturi infurmathom li “din il-mizura ma
ttehditx minhabba proceduri ta’ passivita, inkluzi dawk ta’ falliment,
tregija kkontrollata, sospensjoni ta’ hlasijiet jew likwidazzjoni
gudizzjarja.” Certament li dan ma kienx I-ahjar mod kif retail investors
bhalma gie stabbilit li huma I-atturi, jigu infurmati li l-investiment
taghhom kien friskju.”

10. ll-kumpanija konvenuta GlobalCapital Financial Management
Limited appellat minn din is-sentenza b’rikors tal-24 ta’ Ottubru, 2018,

b’sitt aggraviji li se jigu kkunsidrati wiehed wiehed.

4 A fol 8 tal-process.
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1)

11. L-atturi appellati permezz tat-twegiba taghhom tal-20 ta

Novembru, 2018 tennew li I-appell kellu jigi michud.

12. Semghet is-sottomissjonijiet tal-partijiet fis-seduta tat-23 ta’ Marzu,

2023 u dakinhar il-kawza thalliet ghas-sentenza ghal-lum.

13. Rat l-atti u d-dokumenti kollha.

Konsiderazzjonijiet:

14. Fl-ewwel aggraviju, il-kumpanija konvenuta appellanti tghid li |-

Ewwel Qorti ghamlet apprezzament hazin tal-fatti u tal-provi. Tghid li s-
sentenza appellata fiha diversi konsiderazzjonijiet li huma fattwalment
zbaljati, liema konsiderazzjonijiet wasslu biex |-Ewwel Qorti ghamlet

konkluzjonijiet hziena.

15. L-atturi appellati wiegbu ghal dan l-aggravju billi tennew li hlief
ghall-fatt evidenti li I-fehma tal-kumpanija appellanti hija differenti minn
dik li esprimiet I-Ewwel Qorti b’rizultat tal-analizi maghmula fis-sentenza,
l-istess kumpanija ma ressqget |-ebda raguni kwalsiasi ta’ natura serja u
impellenti li tista’ twassal biex jigi disturbat I-apprezzament li sar skont is-
sentenza appellata. Komplew ukoll li mhux il-kaz li wiehed jista’

jirriskontra konsiderazzjoni jew ohra fattwalment Zbaljata fis-sentenza,
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ghaliex effettivament il-lanjanza tal-kumpanija ghandha x'tagsam mal-

fehma differenti minn dik li waslet ghaliha I-Ewwel Qorti.

16. Hekk kif inhu mizmum, l-apprezzament tal-fatti maghmul mill-
Ewwel Qorti m’ghandux normalment jigi disturbat, sakemm mhux ghal xi
raguni gravi, madankollu, huwa minnu wkoll li: “/-Qorti tal-Appell ghandha
awtonomija shiha fl-apprezzament tal-fatti u ghandha kull setgha
tinterpreta I-fatti mod iehor minn kif tkun fehmithom qorti tal-ewwel grad.
Huwa minnu illi fejn tidhol kredibilita ta’ xhieda li I-ewwel qorti tkun
semghet viva voce qorti ta’ revizjoni ma hijiex sejra facilment tiddisturba
l-apprezzament |i tkun ghamlet l-ewwel gorti, u langas ma tagleb il-
konkluzjoni tal-ewwel qorti meta din tkun ghazlet bejn zewg possibiltajiet
ta’ interpretazzjoni ta’ fatt i t-tnejn ikunu plawsibbli. Madankollu, il-Qorti
tal-Appell ghandha s-setgha tikkorregi kull apprezzament ta’ fatt li
jidhrilha li jkun Zbaljat irrispettivament mill-gravita tal-izball. 1zzid tghid,
anzi, li, aktar u aktar f'sistema bhal taghna fejn jezisti grad wiehed biss
ta’ appell, il-Qorti tal- Appell tkun qieghda tonqos mid-dmir taghha jekk
tabdika mir-responsabilita taghha li taghmel apprezzament awtonomu
tal-fatti.” (Ara f'dan is-sens is-sentenza ta’ din il-Qorti tal-14 ta’ Di¢embru,
2018, fil-kawza fl-ismijiet Dott. Antoinette Cutajar v. L-Onor. Dr.

Joseph Muscat — Prim Ministru et).

17.  Kif inhuwa fid-dmir taghha illi taghmel, din il-Qorti fliet bir-reqqa I-

atti kollha tal-kawza.
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18. Il-kumpanija konvenuta appellanti tghid li fis-sentenza taghha I-
Ewwel Qorti tirreferi ghal dak li I-atturi allegaw li riedu mill-investiment
taghhom — ‘i I-kapital investit minnhom kien garantit’ u ‘lanqas xtaqu
Jiehdu riskju bl-investiment li ghamlu’. Tkompli li ghalkemm fix-xhieda
taghhom I-atturi appellati qalu li ma kinux imdorrijin jiehdu riskju fl-
investiment, li I-investimenti taghhom precedenti kienu kollha garantiti u
li kKien minghalihom li anke I-investiment inkwistjoni kien garantit, mill-
provi processwali jirrizulta mod iehor. Issostni li fil-fatt I-investimenti ta’
gabel kellhom riskji abbinati maghhom u dawn I-investimenti ma kinux
garantiti kuntrarjament ghal dak li ppruvaw jaghtu Xjifthmu I[-atturi
appellati. Tghid li I-Ewwel Qorti bbazat il-konkluzjonijiet taghha fuq din
ix-xhieda ghal kollox inveritjiera tal-atturi appellati. Tkompli li rrizulta mill-
provi li I-atturi appellati kellhom diversi investimenti inkluz investimenti ta’
riskju medju u/jew gholi li ma kinux “bonds fi skemi kollettivi tal-banek
lokali”, u li r-referenza ghall-banek lokali kienet intiza biex taghti I-
impressjoni falza li dawn Il-investimenti kienu garantiti mill-banek lokali u
li I-investiment kien gieghed Malta. B’dana li dan mhux siewi ghaliex il-
fatt illi skema tal-investiment kollettiv tkun gieghda tigi promossa jew
amministrata minn kumpanija tal-‘asset management’ fl-istess grupp ta’
kumpaniji ta’ bank lokali bl-ebda mod ma jfisser li dak il-bank kien gieghed
jiggarantixxi dak I-investiment u dan I-atturi bilfors kienu jafuh. Saret
referenza ghall-prospectuses relattivi ghall-investimenti prec¢edenti tal-

atturi.
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19. Dinil-Qorti gharblet il-prospectuses li gew ezebiti u nnutat li fhafna
minnhom kien hemm id-disclaimer li ma kienx hemm il-garanzija li |-
kapital kien wiehed garantit. Madankollu dan wahdu ma jfisser xejn.
Referenza ssir ghall-ispjegazzjoni ta’ Geoffrey Bezzinas li fisser li I-atturi
kellhom HSBC income funds, umbrella funds li minnhom imbaghad
johorgu sottofondi differenti, bonds tal-Gvern lokali, Maltese Assets Fund.
Imbilli kellhom investiment f'Japanese Bonus Fund, dawn I-investimenti
kif deskritti fid-dokumentazzjoni kienu retail funds. Ma kinux ikkumplikati
biex persuna tifhimhom, mill-banda I-ohra I-prodott Lifemark Secure
Income Bond kellu l-istruttura legali tieghu differenti u kien jinvesti fpoloz

tal-assikurazzjoni fuq il-hajja. Kien prodott kumpless.

20. Minn din l-ispjegazzjoni huwa ¢ar li ghalkemm fl-investimenti ta’
gabel tal-atturi appellati, seta’ kien hemm riskji, kif ukoll kien hemm id-
disclaimer tas-soltu li I-kapital ma kienx garantit, madankollu xorta wahda
dawk l-investimenti ma kinux investimenti kumplessi u r-riskju taghhom

ma kienx wiehed daqgstant gholi.

21. Din il-Qorti ma tqisx li x-xhieda tal-konugi Galea kienet wahda
garriega u inveritjiera kif sejhitilha I-kumpanija appellanti. Concetta Galea

fl-affidavit taghha xehdet li Noelene Mangion qgaltilhom li dan kien ‘tip ta’

522 ta’ Marzu, 2017.
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Bonds fis-sigur’ u b’sigur fissritilhom li dan kien tip ta’ investiment bhala
garantit.  In kontroezami [-attri¢i baqgghet twiegeb bl-istess mod.
Mistogsija x’tithem bil-kelma ‘garantit’, tghid li tifhem li hija se tiehu I-
prodott lura meta jaghlag. Anthony Galea wkoll xehed li Noelene
Mangion galtilhom Ii kien investiment garantit. In kontro-ezami wiegeb li
I-investimenti |-ohra li kellu mal-HSBC u BOV kienu kollha siguri u qal li
b’din il-kelma huwa jifhem Ii jekk jinqala’ xi haga, jiehu lura I-kapital
investit. Ma tressqet I-ebda prova ohra li tiskossa I-verzjoni tal-appellati.
Jekk mhu xejn, ix-xhieda taghhom tkompli tikkonferma li, bir-rispett kollu
dovut, il-konjugi Galea mhux dejjem fehmu |-portata tal-investimenti

maghmula minnhom.

22. Ghaldagstant, I-Ewwel Qorti la kienet zgwidata u wisq angas
ghamlet konsiderazzjonijiet li kienu fattwalment Zzbaljati. Konferma tal-
veracita tal-verzjoni moghtija mill-atturi appellati huwa wkoll dak |i tnizzel
minn Noelene Mangion fil-Kknow Your Client Form (KYC) fejn fuq il-
formola hemm, “The client’s aptitude to risk”, il-konjugi Galea wiegbu: “/

am fairly conservative but will accept a reasonable level of risk”.

23. ll-kumpanija konvenuta appellanti tilmenta li ma tistax tithem kif I-
Ewwel Qorti waslet ghall-konkluzjoni li, “-atturi ma gewx mgharrfa bir-
riskji kollha ta’ dan il-prodott”. Tkompli tghid li ghall-kuntrarju rrizulta li I-
brochure dwar l-investiment SIB inghata lill-atturi, kif ukoll il-File Note

ffirmata mill-atturi stess huma kkonfermaw ta’ dak li gie diskuss mal-
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appellati mir-rapprezentant taghha meta sar il-bejgh tal-investiment u juru
¢ar u tond dwar ir-riskju li kien abbinat mal-investiment. Tkompli li mkien
fil-brochure u fil-File Note ma jinghad li I-kapital fl-investiment kien

garantit.

24. Din il-Qorti tosserva li fil-File Note hemm imnizzel® is-segwenti:
“Clients confirmed that he/they have read the brochure and confirmed
that they know the structures and charges and risks connected with and
associated to the product. Client was provided with all the necessary
information, brochures and other documentation on the Secure Income
Bond Issue 3. After considering all these factors, the client/s agreed to
proceed with the Investment in the Fund”. Hemm ukoll id-disclaimer i
“Value of these investments and the income derived, can go down as well
as up and you may get back less than the amount invested”. ll-konjugi
Galea ffirmaw din il-File Note, izda ma jistax ma jigix innutat li din kienet
evidentement lesta u hija standard u fil-parti fejn hemm id-disclaimer

intuzat tipa rqiqa hafna.

25. Barra minn dan, m’hemm |-ebda prova fl-atti processwali li I-atturi
appellati kienu graw il-brochure gabel il-laqgha tal-1 ta’ Settembru, 2008,
meta giet iffirmata I-File Note. Fl-affidavit taghhom ma jirreferux ghal

brochure u meta gew kontro-ezaminati ma rrizultax li kienu grawh. Huma

6 Ara fol 112 tal-process.
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dejjem irreferew ghal-lagghat. F’dawn il-lagghat kienu prezenti biss il-
konjugi Galea u Noelene Mangion, biss pero ghar-ragunijiet taghha, il-
kumpanija appellanti ma ressqitx bhala xhud lil din ir-rapprezentanta jew
impjegata taghha - li ma bagghetx tahdem mal-kumpanija - u dan sabiex
tkun tista’ tfisser dak kollu li sehh inkluz li hija a¢¢ertat ruhha li I-atturi

kienu graw il-brochure u fehmu I-prodott sew.

26. ll-kumpanija appellanti tikkritika wkoll lill-Ewwel Qorti meta
kkonkludiet: “Jirrizulta Ii anki jekk l-atturi kienu propensi li jinvestu flushom
fi prodotti finanzjarji, madankollu ma jfissirx li dawn riedu jinvestu fi
prodott li jesponihom ghar-riskju li jitilfu parti sostanzjali mill-kapital
taghhom”. Dan ghaliex skontha din il-konkluzjoni mhix sostnuta mill-provi
pro¢esswali. Din il-Qorti ma tagbel xejn mal-kumpanija appellanti u dan
billi, kif diga nghad aktar ‘il fuq, |-atturi appellati fil-fatt ma ridux jinvestu fi

prodott li kellu r-riskju li jitilfu parti sostanzjali mill-kapital taghhom.

27. L-Ewwel Qorti ma galitx li I-investiment mar hazin tort tal-kumpanija
appellanti, izda dan ma jfissirx li I-istess kumpanija ma nagsitx mill-obbligi

taghha.

28. ll-kumpanija appellanti tirreferi wkoll ghas-silta fejn I-Ewwel Qorti
galet: “I-Qorti xorta wahda jidhrilha li I-prodoftt li nbiegh lill-atturi gatt ma
messu gie kkunsidrat ghac-cirkostanzi taghhom, specjalment meta

jJirrizulta b’mod car i I-investimenti passati taghhom kienu kollha regolati
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mill-MFSA fMalta, kuntrarjament ghal dan I-investiment Ii kien illicenzjat
fil-Lussemburgu u jirrizulta mill-brochures u |-prospetti esebiti fdin il-
kawza, li dawn kienu kollha investimenti fbonds u fishma u mhux
investimenti spekulattivi fl-assigurazzjonijiet fuq il-hajja bhalma kien il-
prodott offrut lilhom mis-soc¢jeta konvenuta”. Tghid li I-Ewwel Qorti kienet
gieghda taghmel supposizzjoni fattwalment u legalment Zbaljata li tmur
kontra I-prinCipju Ewropew tas-Suq Wahdieni u I-hsieb tad-Direttiva
MIFID meta tirreferi ghall-fatt li |-prodott inkwistjoni kien regolat mir-

Regolatur fil-Lussemburgu, b’differenza ghall-prodott mill-MFSA fMalta.

29. Din il-Qorti tqis li I-kumpanija appellanti gieghda tipprova tiggranfa
ma’ kliem uzat mill-Ewwel Qorti u ttih tifsira li ma tirriflettix dak li verament
inkiteb. L-Ewwel Qorti ma qalitx dak li gieghda tallega I-kumpanija fl-
appell taghha, b'dana li hija kienet gieghda tiddeskrivi fattwalment I-

investimenti li I-konjugi Galea kellhom gabel.

30. ll-kumpanija konvenuta appellanti fir-rikors tal-appell baqgghet
tichad li l-investiment fl-SIB kien investiment spekulattiv jew li kellu riskju
akbar mill-portafoll tal-investiment tal-appellati. Tirreferi ghalhekk ghar-
relazzjoni tal-espert ex parte Dr Fitzgerald li kkonkluda li: “t would seem
logical for the Bond [i.e. I-SIB] to be classified as ‘low to medium’ risk and

at worst as being only ‘'medium’ risk, and suitable for retail investors”.

31. Madankollu apparti r-rizultanzi pro¢esswali fdawn il-proceduri, il-
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Qrati nostrani diga kellhom I-opportunita li jidde¢iedu dwar dan |-
investiment.  Fis-sentenza recenti ta’ din il-Qorti fl-ismijiet Evelyn
Farrugia et v. GlobalCapital Financial Management Unit Limited,
deciza fis-17 ta’ Frar, 2022 intqal:

“21. Dwar |-ewwel kriterju, I-appellati xehdu li riedu investiment ta’ ‘ftit
riskju’. Verament li dan ma jfissirx li ma jistax ifalli xorta. Izda llum
ghandna gurisprudenza? li tikkonferma dak deciz mill-ewwel Qorti,
ossia, li I-prodott in kwistjoni (Lifemark SA Secure Income Bond) kien
ferm aktar riskjuz u kumpless minn dak allegat mill-appellanti.

22. Hekk fil-kaz Kaz 448/2016 deciz fit-12 ta’ Gunju 2018 mill-Arbitru
ghas-Servizzi Finanzjarji:

“Dan il-prodott, il-Keydata Secure Income Bond (SIB), jew kif indikat fuq
il-Purchase Contract Note bhala Lifemark S.A. Secure Income Bond 3
EUR, u Lifemark S.A. Secure Income Bond 4 GBP, kien prodott ibbazat
fug negozju fil-pensjonijiet dwar il-hajja fis-suq Amerikan. Filwaqt |i |-
provditur tas-servizz ipprezenta diversi brochures ta’ prodotti ohra li
mhux mertu tal-kaz, naqgas milli jipprezenta I-brochure tal-prodotti mertu
tal-kaz. L-istess brochures ma gew lanqas ipprezentati mill-ilmentaturi.
Ghalhekk I-Arbitru ghamel I-analizi tieghu fuq brochures fil-pussess tal-
Uffi¢¢ju tal-Arbitru ghas-Servizzi Finanzjarji.

Kif jidher mill-brochure tipiku tal-SIB, dan il-prodott ippronunzja ruhu bl-
aktar mod enfatiku i jaghti qligh ta’ 7.5% kull sena fl-iSterlina u 7% fis-
sena fid-Dollaru u I-Ewro ghall-perjodu ta’ hames snin.

Is-Secure Income Bond Fund (SIB) kien investiment tal-kategorija
asset-backed securities. Minghajr ma wiehed joqghod jidhol fid-dettall
tal-istruttura legali (u kumplikata tieghu), I-SIB kien jinvesti fbonds
(security bonds) li l|-assi underlying taghhom kienu poloz tal-
assikurazzjoni fuq il-hajja ta’ individwi Amerikani.

Dan il-prodott, fost affarijiet ohra, falla ghaliex I-analizi tal-aspettattiva
tal-hajja/mewt tal-life-assured ma kinitx korretta. Aktar ma wiehed idum
haj, aktar irid idum ihallas premium biex il-polza tibqa’ hajja inkella titlef
fil-valur. Dan johloq problema ta’ likwidita biex tkompli ssostni
finanzjarjament il-mudell kompost minn diversi poloz ta’ assikurazzjoni
fuq il-hajja.

Dan kien riskju li hafna analisti ma tawx kazu. Imma kien, fil-fatt, aspett
importanti hafna. Minhabba l-avvanzi fil-medicina, hafna nies jibqghu
Jghixu ghal zmien itwal u, b’hekk, il-premium irid idum jithallas ghal

7 Ara inter alia s-sentenzi fl-ismijiet Angelo Zahra et v. GlobalCapital Financial Management
Ltd; Joseph Said v. GlobalCapital Financial Management Ltd; Saviour u Maria Concetta
Zahra v. GlobalCapital Financial Management Ltd; Conrad Micallef v. GlobalCapital
Financial Management Ltd; u Louis P. Naudi et vs GlobalCapital Financial Management
Ltd - ilkoll decizi fil-21 ta’ Ottubru, 2019 u Godfrey Calleja vs GlobalCapital Financial
Management Ltd deciza fil-15 ta’ Lulju, 2020.
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numru ta’ snin aktar.

Jekk l-analisti u nies professjonali li kellhom esperjenza biex janalizzaw
dawn il-prodotti ma waslux ghal dan, allura, lanqas wiehed jistenna li
retail investors, bhalma huma I-ilmentaturi, kellhom ikunu fqaghda i
Jaghmlu dan.

Apparti |-fatt ukoll, li I-isem SECURE INCOME BOND, jaghti lill-
investitur bla esperjenza x’jithem li I-investiment huwa wiehed sikur u
bla riskiji, jew riskji baxxi u limitati.

Jekk wiehed ihares lejn il-brochure tipiku tal-SIB jara li mal-ewwel
faccata, bi prominenza kbira, hemm rati tajba ta’ dhul (Annual Income
Over 5 Years), ritratt kbir ta’ lighthouse (simbolu tas-sigurta) u
b’indikazzjoni ta’ x’inhuma I-benefi¢¢ji u I-kwalita tal-prodott:

Omissis
Hemm ukoll dan b’tipa kbira:

‘A lower risk profile and a higher level of income allows you to receive
the income you need without the worry of stock market falls.’

Fil-qiegh tal-pagna hemm dan il-kliem b’tipa izghar:

‘Capital is not guaranteed. Like all investments there are certain risks
involved which are highlighted within the section ‘Key Features” on
page 13.°

[l-prodott kellu riskji — il-kapital ma kienx garantit, u kif kien se jmur kien
pjuttost ibbazat fuq il-performance ta’ prodotti ohra simili ta’ dak iz-
Zmien, apparti I-mudelli matemati¢i u I-assumptions i jigu ma’ dawn il-
mudelli.

Ir-riskji kif deskritti forsi kienu jaghtu I-impressjoni li ma kienux ivarjaw
wisq minn uhud mill-prodotti |-ohra ta’ investiment li forsi kienu qed jigu
offruti lil investituri ohra. ll-prodott fl-ebda mument ma kien iwieghed
protezzjoni assoluta ghall-kapital.

Perd, ma jistax jitgies li dak iz-zmien li nbiegh I-SIB, kien investiment
b’riskju baxx. Anzi, kien investiment fkategorija ta’ riskju medju ghal
riskju gholi.

Dan mhux qed jinghad with the benefit of hindsight, imma ghaliex in-
natura tal-prodott — /i jinvesti fbonds li jinvestu fpoloz tal-assikurazzjoni
fuq il-hajja — u l-istruttura innifisha tal-investiment kienu jaghmiu I-SIB
investiment riskjuz li ma kienx addattat ghal retail investors kif kien I-
ilmentatur. Dawn it-tip ta’ investimenti huma Asset-Backed Securities li
huma prodotti kumplessi u ta’ riskju gholi.”8

Omissis

24. Ghalkemm l-appellanti targumenta li I-appellati flirmaw file notes li

8 Kaz 448/2016 deciz fit-12 ta’ Gunju 2018.
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jattestaw |li kienu fil-fatt qraw I|-informazzjoni moghtija lilhom
konsistenti fbrochure dwar il-prodott u fehmu r-riskji li kien igorr
mieghu, l-imsemmija file notes huma dokumenti standard form i
juzaw kliem li mhux necessarjament jinftiehem minn persuna li mhux
teknika u huma miktuba b’tipa verament zghira u difficilment leggibbli.
Inoltre, id-disclaimer kontenuta fl-istess dokument dwar ir-riskju fl-
investiment taqra biss illi:

“1. Value of these investments and the income derived, can go down as
well as up and you may get back less than the amount invested. Also if
the investment in the Fund is sold before maturity you may get back
less than the amount originally invested.

2. Currency fluctuations may have an adverse effect on the value of
your investment.

3. Past performance is not a guide to the future ...”

25. Din hija disclaimer generika |i ma tammonta ghal ebda
informazzjoni specifika dwar ir-riskju reali tal-investiment in kwistjoni.
Hekk kif deciz minn din il-Qorti, sede inferjuri, fil-kaz Louis P. Naudi

et v. GlobalCapital Financial Management Ltd fil-271 ta’ Ottubru,
2019:

“Kull investiment jaf jitla’ u jinzel izda mhux kull investiment igorr mieghu
listess livell ta’ riskju. Imkien ma jirrizulta x’kienu r-riskji partikolari marbuta
mal-investiment fLifemark SA — Secure Income Bond Issue 3 u 4 mibjughin
lill-appellati.”

(Ara wkoll is-sentenza tat-23 ta’ April, 2021 moghtija mill-Qorti tal-

Appell (Inferjuri) fl-ismijiet Gaetano Borg et v. Crystal Finance

Investments Ltd).”
32. i I-kkumpanija appellanti tkompli tikkritika lill-Ewwel Qorti meta
tghid li I-istess Qorti ma fehmitx li I-KYC sar sabiex jitwettaq is-suitability
test. Din il-Qorti ma taqgbilx. Bla dubju, ir-rapprezentant tal-kumpanija
appellanti ghamlet il-mistogsijiet lill-atturi ghaliex kieku d-dettalji imnizzla
fil-formola dwar dhul, assi u investimenti taghhom ma kinux jitnizzlu. 1l-
konjugi Galea kienu onesti fid-dikjarazzjonijiet taghhom hekk kif
ikkonferma Geoffrey Bezzina mill-verifiki li wettaq mal-istituzzjonijiet

koncernati. Hekk kif tghid il-kumpanija appellanti, |-atturi appellati jidher

li kellhom ‘savings plan’, li kienet polza tal-assikurazzjoni fuq il-hajja.
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Anke jekk l-atturi xehdu mod iehor, bhala fatt qaluha fil-KYC u xorta
wahda ma jistax jinghad li I-investiment inkwistjoni huwa l-istess bhal

polza ta’ assikurazzjoni fuq il-hajja.

33. ll-kumpanija konvenuta appellanti tiimenta wkoll dwar il-kumment
tal-Ewwel Qorti li I-ittra li baghtet fil-5 ta’ Ottubru, 2010 lill-atturi appellati
kien fiha element ta’ sugar coating u li I-kumpanija ma zvelatx ir-ragunijiet
ghalfejn inhatret ditta ta’ accountants biex tamministra I-fond inkwistjoni.
Din il-Qorti tagbel bis-shih mal-kummenti tal-Ewwel Qorti u m’hemmx

x’izzid aktar.

34. Inkwantu ghall-kritika lejn I-Ewwel Qorti ghaliex ikkummentat Ii I-
prodott gie promoss fit-Trade Fair u nbiegh f'dan I-ambitu, din il-Qorti ma
tistax tithem x’kien hemm li mhux sew. Bhala fatt irrizulta li Noelene
Mangion avvic¢inat lill-konjugi Galea meta marru t-Trade Fair. Dakinhar
huma galulha li ma kinux interessati, b’danakollu hija talbithom in-numru
tat-telefown. Baqghet tippersisti warajhom b’diversi telefonati u Itaqghu
darbtejn fl-uffic¢ju tal-kumpanija, fejn fit-tieni laggha giet iffirmata I-File

Note.

35. Ghalhekk I-Ewwel aggravju huwa michud.

36. Nghaddu issa ghat-tieni aggravju. ll-kumpanija appellanti tghid li I-

Ewwel Qorti ma kellhiex tiskarta |-opinjoni teknika tal-espert ex parte Dr
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Fitzgerald li kienet |-uniku opinjoni esperta li tressget bhala prova f'din il-

kawza.

37. L-atturi jilgghu ghal dan l-aggravju billi jtennu li I-Ewwel Qorti ma
skartatx |-opinjoni tal-espert imsemmi, izda gieset dik I-opinjoni fil-kuntest

kollu tal-provi li tressqu.

38. Gie mizmum fis-sentenza fl-ismijiet Clorinda Caruana v. Anne

Agius, deciza mill-Prim’Awla tal-Qorti Civili fit-12 ta’ Jannar, 2001:
“lli fid-dawl tad-dispozizzjonijiet tal-artikolu 563A(1) tal-Kap 12, il-
prova mressqa b’opinjoni ta’ espert ex parte hija llum il-gurnata
ammissibbli bhala prova. Biex dan isehh, il-ligi tishaq li I-persuna li
tittella’ bhala xhud ikollha I-kwalifiki mehtiega dwar il-kwistjoni li tixhed
dwarha. Minbarra dan, il-ligi thalli xorta wahda fid-diskrezzjoni tal-
Qorti d-dritt li ma tagbilx mal-konkluzjonijiet tal-istess perit (ara artikolu

563A(3) u 681 tal-Kap 12) jew li tahtar perit hija stress skont id-
disposizzjonijiet tal-artikolu 646.”

(Ara wkoll is-sentenza ta’ din il-Qorti fl-ismijiet Valle Del Miele Limited v.

Raphael Aloisio et, deciza fit-30 ta’ Ottubru, 2009)

39. Filwagqt li I-kkumpanija appellanti ghandha ragun issostni li |-perizja
ezebita minnha hija ammissibbli bhala prova, huwa ovvju li I-Ewwel Qorti
ma skartatx |-istess perizja bhala prova inammissibbli. L-Ewwel Qorti
gieset dik il-prova flimkien mal-provi u x-xhieda mressga. Tant huwa
hekk li I-Ewwel Qorti rreferiet ghad-dokumenti u r-rapport ta’ Dr
Fitzgerald, b’dana li galet hekk:

J

“1-Qorti gieset li dawn id-dokumenti huma riflessjoni tal-opinjoni ta
min kitibhom, pero ta’ min isemmi li r-rapport ta’ Dr Fitzgerald jghid li
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kemm il-Financial Services Authority tar-Renju Unit, kif ukoll I-Awtorita
ghas-Servizzi Finanzjarji fMalta, iddeskrivew il-prodott inkwistjoni
bhala wiehed ‘kumpless’, anki jekk I-awtur ta’ dan ir-rapport ma jagbilx
ma’ din il-konkluzjonio.”
40. L-Ewwel Qorti kellha kull dritt, wara li gharblet il-provi u x-xhieda
kollha, taghzel li taghti piz lill-verzjoni tal-appellati. Il-kumpanija
konvenuta sostniet kemm fir-rikors tal-appell, kif ukoll fis-sottomissjonijiet
taghha, li ladarba ma sarx il-kontroezami ta’ dan ix-xhud ifisser li I-perizja
tieghu giet accettata. Biss pero jirrizulta li l-atturi appellati ressqu provi u
xhieda, li diga saret referenza ghalihom, biex imeru I-konkluzjonijiet
milhuga minn Dr Fitzgerald. Din il-Qorti tqgis li I-Ewwel Qorti setghet

ragonevolment tasal ghall-konkuzjoni li waslet, u m’hemm ebda raguni li

l-istess ghandha tigi ¢ensurata.

41. Ghalhekk dan I-aggravju mhux misthoqq.

42. Fit-tielet aggravju, il-kumpanija konvenuta appellanti ssostni li I-

Ewwel Qorti ma kellhiex tistrieh fuq il-konkluzjonijiet tal-uffic¢ju tal-
Manager tal-ilmenti tal-konsumaturi fi hdan I-MFSA u taghmilhom taghha
minghajr ma taghmel il-valutazzjoni indipendenti taghha biex tasal ghal
decizjoni fil-mertu. Tghid li I-Ewwel Qorti m’gharfitx x’inhi I-funzjoni ta’

dan I-ufficéju'® u li kien dan I-ufficéju li investiga I-ilmenti tal-atturi appellati

9 A fol. 480 tal-process — “Overall | think it is misleading for the UK FSA and the Maltese
Financial Services Authority to characterise the Keydata Lifemark plans as complex products,
even though the process of mortality modelling and the implementation of the required
insurance contract portfolio can be regarded as inherently complex.” (enfasi tal-Qorti).

10 Tirreferi ghal pagni 7 u 11 tas-sentenza appellata.
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u mhux il-Kunsill Supervizorju tal-MFSA. IlI-konkluzjoni milhug minn dan
[-ufficcju m’ghandha piz ta’ xejn u I-ligi ma taghtiha ebda affidament.
Tirreferi ghal dak li kien |-Artikolu 20 tal-Kap. 330 tal-Ligijiet ta’ Malta
li kien jipprovdi li r-rakkomandazzjoni tal-Manager ma torbot la lill-

provditur tas-servizz u langas lill-konsumatur.

43. Mhux kontestat li r-rakkomandazzjoni ta’ dan I-uffi¢¢ju ma torbotx
lill-provditur tas-servizz u dan kien anke rifless fl-ittra mibghuta mill-istess
uffic¢ju fl-ittra tal-11 ta’ Jannar, 2013 mibghuta lill-konjugi Galea bil-
konkluzjonijiet milhuga. L-irwol principali ta’ dan I-uffic¢ju kien li jkun

medijatur bejn il-partijiet.

44. Dan l-aggravju wkoll huwa dwar |-apprezzament tal-provi. Din il-
Qorti jidhrilha li I-Ewwel Qorti gharblet il-provi kollha li kellha quddiemha
u ghamlet l-analizi taghha dwar l-istess. Ma jirrizultax li I-Ewwel Qorti
gieset lil Geoffrey Bezzina u lil Jonathan Debono bhala esperti a tenur
tal-Artikolu 563A tal-Kap. 12 tal-Ligijiet ta’ Malta. Biss pero din il-Qorti
tqis li kien siewi li I-Ewwel Qorti ma tiskartax ix-xhieda ta’ dawn iz-zewg
persuni li fl-ahhar mill-ahhar jahdmu fil-qasam tas-servizzi finanzjarji u
kienu huma i tkellmu mal-atturi appellati u fil-funzjoni taghhom
ikkomunikaw permezz ta’ ittri mal-kumpanija appellanti. Il-fatt li |-
konkluzjoni li waslu ghaliha li I-prodott kien wiehed kumpless u nghatat |-
ispjegazzjoni ghalfejn, liema konkluzjoni ma toghgobx lill-istess

kumpanija appellanti, ma jfissirx li x-xhieda taghhom ma kellhiex tinghata
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piz bhal kull prova ohra.

45. Ghaldagstant anke dan I-aggravju huwa mi¢hud.

46. Fir-raba’ aggravju taghha, il-kumpanija konvenuta appellanti ttenni

li I-Ewwel Qorti ghamlet apprezzament tad-dritt Zbaljat meta waslet ghall-
konkluzjoni li I-prodott finanzjarju li nbiegh lill-atturi minnha ma kienx
wiehed xieraq u idoneju ghac-cirkostanzi tal-atturi bi ksur tal-Investment
Services Rules for Investment Services Providers. Tirreferi ghas-silta
fejn [-Ewwel Qorti qgalet li: “ll-prodott finanzjarju li |-atturi gew indotti
jakkwistaw mis-soc¢jeta konvenuta ma kienx wiehed xieraq u idoneu
ghac-cCirkostanzi tal-atturi u dan bi ksur tal-Investment Service Rules for

Investment Service Providers!! /i bdew japplikaw minn wara li dahlet fis-

11 ] -Investment Service Rules for Investment Service Providers - Part Bll: Standard Licence
Conditions applicable to Investment Services Providers mahruga ai termini tal-Kap. 370 tal-
Ligijiet ta’ Malta, jghidu: “Rule 2.27: [t]he Licence Holder shall provide appropriate information,
in a comprehensible form to its clients or potential clients such that they are reasonably able to
understand the nature and risks of the Investment Service to be provided by the Licence Holder
and of the specific type of Instrument that is being offered, and consequently to take investment
decisions on an informed basis. This information may be provided in standardized format and
should include details about: a. the Licence Holder and its services; b. Instruments and
proposed investment strategies. This should include appropriate guidance on and warnings of
the risks associated with investments in those Instruments or in respect of particular investment
strategies; c. execution venues; d. costs and associated charges.

Rule 2.13: [w]lhen providing investment advice or portfolio management services, the Licence
Holder shall obtain the necessary information, in accordance with SLCs 2.16 to 2.20 and SLC
2.22 to 2.24 regarding the client's or potential client's knowledge and experience in the
investment field relevant to the specific type, of product or service, his financial situation and
his investment objectives so as to enable the Licence Holder to recommend to or, in the case
of portfolio management, to effect for the client or potential client, the Investment Services and
Instruments that are suitable for him Rule 2.16: [t]he Licence Holder shall obtain from clients or
potential clients, such information as is necessary for the Licence Holder to understand the
essential facts about the client and to have a reasonable basis for believing, giving due
consideration to the nature and extent of the service provided, that the specific transaction to
be recommended, or entered into in the course of providing a portfolio management
service,satisfies the following criteria: a. it meets the investment objectives of the client in
question; b. it is such that the client is able financially to bear any related investment risks
consistent with his investment objectives; c. it is such that the client has the necessary
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sehh id-Direttiva MIFID tal-Unjoni Ewropea fNovembru 2007. Tghid Ii I-
Ewwel Qorti ma specifikatx liema regola u/jew regoli allegatament

inkissru u ttenni li s-suitability test gie sodisfatt.

47. Hekk kif wiegbu I-atturi appellati dan I-aggravju, aktar minn kollox,

jitratta dwar |-apprezzament tal-provi li wettget I-Ewwel Qorti.

48. i jirrizulta anke mill-kontroezami ta’ Geoffrey Bezzina'?, i
legalment ma kien hemm xejn X’jipprekludi lil entita finanzjarja Ii toffri li I-
prodott SIB jinbiegh lil retail investors. Ma kien hemm ebda ksur ta’ ligi.
L-istess xhud fisser li, meta jkun gieghed jinbiegh prodott kumpless lil
retail investor, |-obbligi fug min gieghed jaghti s-servizz ikun li gabel ma
joffri I-prodott irid ikun ¢ert li I-persuna li ghandu quddiemu gieghda tifhem

fiex gieghda tinvesti.

49. Billi I-kumpanija appellanti, barra li bieghet il-prodott, tat ukoll parir
lill-konsumaturi, kien mehtieg minnha li taghmel evalwazzjoni ta’ kemm il-
prodott kien siewi ghall-atturi appellati. Relevanti huma I-paragrafi 2.13,
2.14 u 2.16 taht is-Sezzjoni “Client Profile Requirements” — “Assessment
of Suitability and Appropriateness” fl-Standard License Conditions under
the Investment Services Rules for Investment Providers mahruga mill-

Malta Financial Services Authority.

experience and knowledge in order to understand the risks involved in the transaction or in the
management of his portfolio.
1222 ta’ Marzu, 2017.
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50. Dan l-aggravju, hlief ghal xi punti godda, huwa ripetizzjoni tal-
aggravji precedenti. Din il-Qorti mhux se terga’ tirrepeti dak li diga
kkonkludiet, b’dana li ma tistax ma tikkummentax li ghalkemm huwa
minnu li saru |-mistogsijiet lill-konjugi Galea mir-rapprezentant tal-
kumpanija appellanti u mtliet il-formola KYC u giet iffirmata I|-File Note,
b’danakollu ma ffissirx li I-istess konjugi fehmu ghal xiex kienu dehlin. II-
mistogsijiet huma standard u t-twegibiet imnizzla kienu dettalji tad-dhul,
spejjez, assi u investimenti li kellhom. Ir-rapprezentant tal-kumpanija
appellanti messha ndunat li I-prodott ma kienx tajjeb ghall-atturi meta hija
stess kitbet li qalulha li huma konservattivi fejn jidhol riskju, ghalkemm
kienu lesti jaccettaw a reasonable level of risk. Ifisser dan li kienu lesti
jitilfu I-kapital jew parti minnu? Kull tip ta’ investiment jista’ jkun fih riskju,
izda hemm uhud li r-riskju jkun ferm akbar minn ohrajn minhabba I-

kumplessita tal-investiment.

51. ll-kumpanija appellanti tilmenta wkoll li I-Ewwel Qorti waslet ghall-
konkluzjoni li waslet ghaliha ghaliex gaghdet fuq il-konkluzjoni tar-
rakkomandazzjoni tal-manager tal-Consumer Complaints Unit u dan
meta galet i |-atturi gatt ma kellhom prodotti simili sabiex seta’ kellhom
apprezzament tan-natura tas-sogru marbuta ma’ prodotti bhal dawn.
Tilmenta li dan il-kuncett ta’ similarity la johrog mill-Kap. 370 tal-Ligijiet
ta’ Malta, la mill-Iinvestment Services Rules for Investment Providers u

langas mid-direttiva MiFID. Ghalhekk tinsisti li ma kien hemm |-ebda ksur
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tar-regoli applikabbli ghaliha fil-bejgh tal-investiment de quo agitur.

52. Fil-fehma tal-Qorti, il-konvenuta appellanti gieghda letteralment
tiggranfa ma’ kelma. Minn dak li fehmet din il-Qorti mix-xhieda u mid-
dokumentazzjoni ezebita, partikolarment il-korrispondenza li kien hemm
bejn il-Consumer Affairs Unit u I-kumpanija appellanti, din il-kwistjoni
kienet diga qieghda tigi dibattuta bejniethom. Il-kuntest li fiha ntuzat il-
kelma similar kien il-kuntest li I-konjugi Galea ma kellhomx esperjenza fl-
investiment mibjugh. Din il-Qorti ssib li huwa siewi l-argument tal-
kumpanija konvenuta li |-fatt li investitur gatt ma kien investa fi prodott
partikolari ma jfissirx li m’ghandux jinvesti fih jew li jekk jixtri prodott
differenti awtomatikament ifisser li I-provditur tas-servizz ikun kiser il-ligi.
B’danakollu jekk il-provditur tas-servizz ikun jaf li se jbiegh prodott
kumpless lil retail investor u dak I-investitur gatt ma kien investa fi prodott
bhalu, allura I-obbligu ta' min ikun gieghed iwettaq is-suitability test huwa
li mhux sempli¢ciment jimmarka I-kaxxi fuq il-formola li gieghda timtela
imma li ja¢certa ruhu li l-individwu jkun gieghed jifhem sew gialadarba
gatt ma jkun iltaga’ ma’ dak il-prodott (ara f'dan is-sens Carmel Mallia v.
Crystal Finance Investments Ltd u Rita Dimech et v. Crystal Finance
Investments Ltd, it-tnejn decizi mill-Qorti tal-Appell (Kompetenza

Inferjuri) fid-19 ta’ Mejju, 2021).

53. Din il-Qorti ttenni mill-gdid li m’hemmx x’tic¢ensura fil-konkluzjoni

milhuga mill-Ewwel Qorti.
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54. Ghaldagstant oggettivament I-investitur f'dan il-prodott kellu jkollu

I-gharfien u I-esperjenza biex jithem il-prodott kif jahdem. F’dan il-kaz ma

rrizultax li I-atturi appellati kellhom I-gharfien u I-esperjenza mehtiega.

55. Dan l-aggravju wkoll mhux misthoqq.

56. Fil-hames aggravju, il-kumpanija konvenuta appellanti tiimenta Ii I-

Ewwel Qorti ma kellhiex tordna li I-imghax jittag minn meta nghata s-
servizz, izda skont I-Artikolu 1141(2) tal-Kap. 16 tal-Ligijiet ta’ Malta
¢joe mid-data tal-prezentata tal-ittra uffic¢jali tal-appellati, li permezz

taghha intimaw lill-appellanti li kien fl-4 ta’ Lulju, 2013.

57. L-atturi appellati jwiegbu li huma gew zvestiti abbuzivament mill-

kapital taghhom fis-sena 2008 u mhux fid-data tal-ittra ufficjali.

58. Jirrizulta li I-investiment kien ghal hames snin.

59. Jirrizulta mill-atti Ii fl-ewwel sena tal-investiment I-atturi appellati
kienu rcevew interessi fuq il-kapital taghhom. Minn dokument ezebit mill-
kumpanija appellanti, Dok MS9%3, jirrizulta li I-konjugi Galea réevew |-

ammont ta’ tlett elef u hames mitt ewro (€3,500) fit-30 ta’ Settembru,

13 Ara fol.457 tal-process.
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2009. Dan l-ammont ma giex kontestat mill-istess atturi appellati.

60. Stabbilit dan, din il-Qorti tqis li dan I-aggravju huwa wiehed siewi.

L-Artikolu 1141(2) tal-Kodi¢i Civili huwa l-artikolu tal-ligi li huwa

rilevanti. Hekk kif gie mfisser fis-sentenza tal-31 ta’ Jannar, 2019 ta’ din

il-Qorti fl-ismijiet Carmela Cassar et vs Tarcisio Azzopardi:
“-art. 1141(2) huwa applikazzjoni tal-principju lite contestata usuree
currunt. L-imghax mela kellu jibda jghaddi minn dakinhar li saret talba
ghall-hlas b’att gudizjarju. Ir-raguni hija illi d-debitur, ghalkemm
imsejjah biex ihallas, baqa’ jgawdi flus li suppost kellu jgawdihom il-
kreditur. Dak il-benefic¢ju ghalhekk ghandu jghaddih lill-kreditur fil-
forma ta’ mghaxijiet; ma ghandux jiehdu d-debitur il-benefi¢cju talli
dewwem il-hlas.”

61. Ghalhekk dan I-aggravju huwa misthoqq u I-imghax ghandu jibda

jiddekorri mid-data tal-ittra uffi¢jali datata 4 ta’ Lulju, 2013 u mhux mit-12

ta’ Settembru, 2008 kif dec¢iz mill-Ewwel Qorti.

62. Nghaddu issa ghas-sitt aggravju li huwa l-ahhar wiehed. II-

kumpanija konvenuta appellanti ssostni li, anki kieku ghall-grazzja tal-
argument, din il-Qorti kellha tikkonferma s-sentenza tal-Ewwel Qorti fil-
mertu, l-ammont ta’ tlett elef u hames mitt ewro (€3,500) li thallas u li gie

inkassat mill-atturi appellati ghandu jithaggas mis-sorte.

63. L-atturi appellati jwiegbu li I-kumpanija appellanti gieghda tipprova
tizvija minn fatt ippruvat. Ix-xhud Michael Schembri, imressaq mill-istess

kumpanija, ikkonferma li I-ebda wiehed mic-cekkijiet li ntbaghtu lill-atturi
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ma ssarraf, u dan minkejja li huwa kien xehed fis-seduta ta’ gabel, li kienu

saru hlasijiet lilhom ta’ parti mill-investiment li kienu ghamlu.

64. Dan l-aggravju huwa frivolu ghall-ahhar u dan billi l-ammont
imsemmi ta’ tlett elef u hames mitt ewro (€3,500) kien imghax imhallas
minn LifeMark S.A. Maghdud ma’ dan, irrizulta li l-atturi appellati ma
rcevew ebda hlasijiet ghaliex i¢-cekkijiet mibghuta lilhom (li ma kinux

ekwivalenti ghall-ammont mitlub minnhom) ma ssarrfux.

65. Ghaldagstant anki dan |-aggravju huwa mic¢hud.

66. llli inkwantu ghal kap tal-ispejjez din il-Qorti tqis li meta jittiendu in

konsiderazzjoni ¢-Cirkostanzi kollha tal-kaz, filwaqt li din il-Qorti lagghet

aggravju wiehed tal-kumpanija appellanti ma tqisx li ghandha takkolla xi

spejjez lill-atturi appellati.

Decizjoni

Ghaldagstant ghar-radunijiet fuq imsemmija, din il-Qorti gieghda tichad

l-ewwel, it-tieni, it-tielet, ir-raba’ u_s-sitt _aggravji mressqga mill-

kumpanija GlobalCapital Financial Management Limited fir-rikors tal-

appell, filwaqt li tilga’ biss il-hames aggravju mressaq mill-kumpanija

konvenuta appellanti, u ghalhekk tvarja s-sentenza appellata b’dan i |-

imghax fuq il-kapital ghandu jitlaq mill-4 ta’ Lulju, 2013 u mhux mit-12 ta’
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App. Civ. 1004/14/1

Settembru, 2008. Mill-bgija s-sentenza tal-Ewwel Qorti hija konfermata.

Bl-ispejjez kollha kontra |-kumpanija appellanti GlobalCapital Financial

Management Limited.

Mark Chetcuti Christian Falzon Scerri Josette Demicoli
Prim Imhallef Imhallef Imhallef

Deputat Registratur
ar
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