Appell Inferjuri Numru 58/2022 LM

MALTA

QORTI TAL-APPELL
(Sede Inferjuri)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tal-21 ta’ April, 2023

Appell Inferjuri Numru 58/2022 LM

Leticia Yasmin Da Silva Pacifico
(‘l-appellata’)

vs.
Identity Malta Agency
(1-appellanta’)
II-Qorti,
Preliminari
1. Dan huwa appell maghmul mill-intimata Identity Malta Agency

[hawnhekk ‘l-appellanta’], minn decizjoni tal-Bord tal-Appelli dwar |-
Immigrazzjoni [minn issa ’| quddiem ‘il-Bord’] tat-13 ta’ Mejju, 2022 [minn issa
'l quddiem ‘id-decizjoni appellata’], li permezz taghha |-Bord laga’ l-appell tar-
rikorrenti Leticia Yasmin Da Silva Pacifico [hawnhekk ‘lI-appellata’], li fit-3 ta’
Dicembru, 2021 kienet applikat mal-intimata ghal permess ta’ residenza abbazi
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tal-studji taghha. Jirrizulta li fit-23 ta’ Dicembru, 2021 |-intimata iddecidiet li r-
rikorrenti ma kellhiex l|-awtorizzazzjoni li tirrisjedi f'Malta fil-mument tal-
applikazzjoni, ghaliex hiija kienet dahlet fiz-Zona Schengen fI-10 ta’ Settembru,
2020 u ma harget gatt minn din iz-zona, sad-data meta applikat mal-intimata

biex tirregolarizza |-pozizzjoni taghha.

Fatti

2. Mill-atti jirrizulta li r-rikorrenti, ¢ittadina Braziljana, kienet giet accettata
bhala studenta fuqg bazi full-time fil-Gateway School of English, Malta, sabiex
issegwi kors fil-lingwa Ingliza bejn il-25 ta’ Ottubru, 2021 u I-24 ta’ Gunju, 2022.
Qabel waslet Malta, ir-rikorrenti kienet tghix u tahdem fil-Lussemburgu, u ghal
dan il-ghan kellha permess ta’ residenza validu bejn il-11 ta’ Settembru, 2020 u

[-25 ta’ Lulju, 2021 mahrug mill-awtoritajiet tal-Gvern tal-Lussemburgu.

3. Permezz ta’ ittra datata t-23 ta’ Dicembru, 2021 mibghuta lir-rikorrenti
mill-intimata [minn issa ‘id-decizjoni tal-intimata’], hija giet infurmata li t-talba
taghha sabiex jinhargilha permess ta’ residenza hawn Malta ma gietx milqugha,
u dan ghaliex gie stabbilit li kienet geghda tghix u tivvjagga minn u lejn iz-Zona
Schengen fl-ahhar xhur gabel intavolat l-applikazzjoni taghha, u dan minghajr
ma kellha awtorizzazzjoni legali ghal dan il-ghan. Fl-istess ittra, ir-rikorrenti

ntalbet taghmel arrangamenti sabiex thalli Malta immedjatament.

Mertu

4. Permezz tar-rikors taghha quddiem il-Bord li jgib id-data tal-31 ta’ Jannar,

2022, ir-rikorrenti spjegat li hija ssottomettiet id-dokumenti kollha marbuta
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mal-applikazzjoni taghha lill-intimata, liema applikazzjoni giet rifjutata ghaliex
“... you have been travelling and living in the Schengen area for the past year
without legal authorisation”. Fir-rikors tal-appell taghha, ir-rikorrenti spjegat li
hija cittadina tal-Brazil u a tenur tal-Artikolu 4 u tal-Annex Il tar-Regolament
2018/1806, ¢ittadini Braziljani ghandhom dritt jidhlu u jghixu fiz-Zona Schengen
minghajr il-htiega ta’ visa ghal perijodu ta’ 90 gurnata. Spjegat li hija dahlet fiz-
Zona Schengen minn Lisbona, il-Portugall fl-10 ta’ Settembru, 2020, u fis-16 ta’
Novembru, 2020, il-Gvern tal-Lussemburgu hargilha permess ta’ residenza
sabiex tahdem bhala au pair, liema permess kien validu ghall-perijodu bejn il-
11 ta’ Settembru, 2020 u I-25 ta’ Lulju, 2021. Spjegat li |-permess ta’ residenza
taghha gie mgedded fit-22 ta’ Marzu, 2021, u ghalhekk il-validita tieghu giet
estiza sas-7 ta’ Settembru, 2021. Ir-rikorrenti spjegat li ghalhekk hija kellha
permess validu sabiex tirrisjedi fiz-Zona Schengen ai termini tal-permess ta’
residenza mahrug mil-Lussemburgu, u ghalhekk I-allegazzjoni li saret mill-
Agenzija Identity Malta fl-ittra ta’ rifjut taghha hija minghajr bazi. Ir-rikorrenti
galet ukoll li hija ma tistax tifhem f’liema parti tal-ahhar sena (“past year”) hija
ma kinitx koperta b’awtorizzazzjoni legali, u liema awtorizzazzjoni legali kienet

nieqsa.

5. Ir-rikorrenti galet li I-intimata qeghda tikser |-obbligi legali taghha li taghti
raguni ghad-decizjonijiet taghha, u dan sabiex ir-rikorrenti tkun tista’ tifhem ir-
ragunament wara d-decizjoni moghtija fil-konfront taghha, u tkun tista’
tikkontestaha, u dan kif stabbilit f'diversi sentenzi tal-Qrati taghna. Ir-rikorrenti
spjegat ukoll li wara li skada |-permess ta’ residenza taghha fis-7 ta’ Settembru,
2021, bhala ¢ittadina Braziljana hija kienet intitolata ghal perijodu ta’ disghin
(90) gurnata fiz-Zona Schengen minghajr il-htiega ta’ visa, matul liema perijodu
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hija applikat ghal permess ta’ residenza abbazi tal-istudji taghha f’"Malta. Qalet
li ai termini tal-Artikolu 6(2) tar-Regolament 2016/399%, perijodi koperti
b’permess ta’ residenza m’ghandhomx jitgiesu meta jsir kalkolu dwar id-durata
ta’ soggorn fit-territorju ta’ Stat Membru. Ir-rikorrenti ghamlet riferiment ukoll
ghall-Artikolu 1(9) tar-Regolament 2017/2225, li jistipula li ¢-¢ittadini ta’ pajjiz
terz ghandhom jigu infurmati bl-ghadd massimu ta’ jiem ta’ soggorn awtorizzat
li ghandu jiehu kont tal-ghadd ta’ dahliet u t-tul ta’ soggorn awtorizzat bil-viza.
Ir-rikorrenti ghamlet riferiment ukoll ghall-Artikolu 14(8) tar-Regolament
2017/2226 li jitkellem dwar meta s-soggorn gasir ta’ ¢ittadin ta’ pajjiz terz li jkun
prezenti fit-territorju ta’ Stat Membru jibda direttament wara soggorn ibbazat
fug permess ta’ residenza jew viza ghal soggorn twil.2 Ir-rikorrenti qalet li dan
kollu gie kkonfermat lilha fil-korrispondenza li kellha mal-awtoritajiet tal-Gvern
tal-Lussemburgu, li kkonfermawlha li ¢ittadini ta’ pajjizi terzi huma ezentati
mill-obbligu li jkollhom viza, u ghandhom permess jibqghu jghixu fit-territorju
Schengen ghal perijodu ta’ disghin gurnata wara li I-permess ta’ residenza
taghhom ikun skada. Ir-rikorrenti galet li minn dan kollu hija fehmet li kellha d-
dritt li tibga’ fiz-Zona Schengen bhala turista u I-perijodu ta’ disghin gurnata
kellu jibda mill-gdid, fil-kaz taghha b’effett mit-8 ta’ Settembru, 2021. Ir-

rikorrenti spjegat li hija vvjaggat mil-Lussemburgu lejn Malta fl-20 ta’ Ottubru,

1 “Ghall-finijiet tal-implimentazzjoni tal-paragrafu 1, id-data tad-dhul ghandha tkun ikkunsidrata bhala I-ewwel jum ta’ soggorn
fit-territorju tal-Istati Membri u d-data tal-hrug ghandha tkun ikkunsidrata bhala I-ahhar jum tas-soggorn fit-territorju tal-Istati
Membri. Il-perijodi ta’ soggorn awtorizzati taht permess ta’ residenza jew viza ta’soggorn fit-tul m’ghandhomx jitgiesu fil-
kalkolu tad-dewmien tas-soggorn fit-territorju tal-Istati Membri.”

2 “Minghajr pregudizzju ghall-Artikolu 20 ta’ dan ir-Regolament u I-Artikolu 12(3) tar-Regolament (UE) 2016/399, meta s-
soggorn gasir ta’ ¢ittadin ta’ pajjiz terz li jkun prezenti fit-territorju ta’ Stat Membru jibda direttament wara soggorn ibbazat
fug permess ta’ residenza jew viza ghal soggorn twil u ma jkun inholog I-ebda fajl individwali precedenti, dak i¢-¢ittadin ta’
pajjiz terz jista’ jitlob lill-awtoritajiet kompetenti msemmija fl-artikolu 9(2) ta’ dan ir-Regolament sabiex joholqu fajl individwali
u rekord tad-dhul/hrug billi jdahhlu d-data msemmija fl-artikoli 16(1), (2) u (6) u 17(1) ta’ dan ir-Regolament. Minflok id-data
msemmija fil-punt (a) tal-Artikolu 16(2) ta’ dan ir-Regolament, dawk l-awtoritajiet kompetenti ghandhom idahhlu d-data tal-
bidu tas-soggorn gasir, u minflok id-data msemmija fil-punt (b) tal-Artikolu 16(2) ta’ dan ir-Regolament, ghandhom idahhlu I-
isem tal-awtorita li dahhlet dik id-data.”
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2021, u applikat ghal permess ta’ residenza bbazat fuq Il-istudji taghha fit-3 ta’
Dicembru, 2021. Qalet li meta wiehed jikkonsidra d-dati bejn it-8 ta’ Settembru,
2021 ut-3ta’ Dicembru, 2021, id-data tal-applikazzjoni taghha, hija tista’ titgies

li kienet qeghda Malta bhala turista minghajr il-htiega li tkun koperta b’viza.

6. L-intimata fir-risposta taghha tas-7 ta’ Frar, 2022, wiegbet li fl-10 ta’
Jannar, 2022, hija kienet talbet lill-Bord jibghatilha s-sottomissjonijiet u d-
dokumentazzjoni kollha li kellha tipprezenta r-rikorrenti, u dan wara li madwar
gimaghtejn qabel ir-rikorrenti kienet infurmat lill-Bord li kien behsiebha
tappella mid-decizjoni tal-intimata. L-intimata qalet |i d-dokumenti disponibbli
ghaliha bl-ebda mod ma jispjegaw ir-ragunijiet li abbazi taghhom ir-rikorrenti
geghda tappella mid-decizjoni tal-intimata, u fl-ittra taghha r-rapprezentant
legali tar-rikorrenti semplicement qalet li I-klijenta taghha kien behsiebha
tappella mid-decizjoni tal-intimata. L-intimata galet li ghalhekk hija ma tistax
tithem fuqg liema bazi hija mistennija li tirrispondi ghall-appell tar-rikorrenti, u
ghal danil-ghan talbet lill-Bord jiddikjara li r-rikors tal-appell tar-rikorrenti huwa
wiehed null, u jirrifjuta li jiehu konjizzjoni ulterjuri tieghu. L-intimata spjegat li
r-rikorrenti kienet ikkuntattjatha sabiex tikseb informazzjoni dwar applikazzjoni
ghal permess ta’ residenza temporanju abbazi tal-istudji taghha. Qalet li flI-20
ta’ Dicembru, 2021 ir-rikorrenti ntalbet tipprezenta kopja tal-ahhar biljett li bih
taret lejn Malta, u kopja tal-visa taghha f'kaz li ghandha wahda. Qalet li wara li
saret din it-talba, irrizulta li r-rikorrenti ma kellha I-ebda awtorizzazzjoni biex
tirrisjedi f'Malta, u l-intimata waslet ghal din il-konkluzjoni wara li rat id-
dokumentazzjoni kollha pprezentata mir-rikorrenti u stabbiliet li din kienet
dahlet fiz-Zona Schengen fl-10 ta’ Settembru, 2020, u ma kinitx harget minn din

iz-Zona minn dakinhar. L-intimata spjegat li filwaqt li r-rikorrenti fil-fatt kellha
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permess ta’ residenza validu mahrug mil-Lussemburgu abbazi tal-fatt li hija
kienet tahdem hemm bhala au pair, dan il-permess ta’ residenza kien validu
sas-7 ta’ Settembru, 2021. Kompliet tghid |i wara li skada |-permess ta’
residenza mahrug mil-Lussemburgu, sakemm ir-rikorrenti ssottomettiet
applikazzjoni gdida abbazi tal-istudji taghha f'Malta, ir-rikorrenti ma hargitx
miz-Zona Schengen. Qalet ukoll li I-Att dwar I-immigrazzjoni ma jaghtix lill-
Agenzija Identity Malta s-setgha li tirregolarizza I-pozizzjoni tal-immigrazzjoni
ta’ persuni bhar-rikorrenti, u din is-setgha hija moghtija biss lill-Uffi¢jal
Principali tal-Immigrazzjoni. L-Awtorita intimata galet |i f'kaz |i [|-Uffi¢jal
Principali tal-lmmigrazzjoni jithalla jixhed f'dawn il-proc¢eduri, dan ikun jista’
jikkonferma li I-Agenzija Identity Malta mhijiex f'qaghda li tapprova
applikazzjoni ghal permess ta’ residenza ta’ persuna li kellha permess ta’
residenza mahrug minn Stat Membru iehor, jekk dik il-persuna ma thallix iz-
Zona Schengen. Qalet ukoll li fil-fatt ir-rikorrenti ma hargitx miz-Zona Schengen
wara l-iskadenza tal-permess ta’ residenza mahrug mil-Lussemburgu, u hija ma
kellha |-ebda awtorizzazzjoni li tghix f'Malta. Kompliet tghid illi li kieku r-
rikorrenti harget miz-Zona Schengen wara l-iskadenza tal-permess ta’ residenza
taghha, hija kienet tkun tista’ tidhol f'Malta u tissottometti applikazzjoni ghal
permess ta’ residenza ghaliex hija cittadina ta’ pajjiz terz li hija ezenti mir-
rekwizit li jkollha viza meta tagsam il-fruntieri esterni tal-Istati Membri ghal
soggorni ta’ mhux aktar minn disghin gurnata f'perijodu ta’ mija u tmenin
gurnata, u ghalhekk kien ikollha jedd tibga’ f’Malta ghal perijodu ta’ disghin
gurnata. Qalet ukoll li ladarba r-rikorrenti ma hargitx miz-Zona Schengen, din
ma setghetx taghmel uzu mill-ezenzjoni tal-viza, u ghalhekk I-Agenzija Identity
Malta ma kellha ebda ghazla ohra ghajr li tirrifjuta lI-applikazzjoni tar-rikorrenti,
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ghaliex hija mhijiex l-awtorita kompetenti biex tirregolarizza |-pozizzjoni

taghha.

Id-Decizjoni Appellata

7.

Permezz tad-decizjoni moghtija fit-13 ta’ Mejju, 2022, il-Bord laga’ I-

appell tar-rikorrenti, u dan wara li ghamel is-segwenti konsiderazzjonijiet:

Preliminary
The Board:

Saw the decision issued by Identity Malta Agency on 23rd December, 2021 which
decision stated:

“Reference is made to your application for a residence permit to authorise your stay
in Malta.

Please be informed that your request to stay in Malta on the grounds of the
abovementioned purpose has not been acceded to.

The reason given is: We cannot accept your application as you have been travelling
and living in the Schengen Area for the past year without legal authorisation.

You are, therefore requested to arrange for immediate departure from Malta, unless
you are legally authorised to reside in Malta under different conditions.”

Saw the appeal registered on 27th December, 2021;
Saw the reply filed by Identity Malta Agency on 7th February, 2022.

Submissions filed, evidence produced and considerations

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs. Gilbert Spiteri et (decided on 6th February, 2015) in which it was
held that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
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evidence they wish to present. It is ultimately up to the court (or in this case, the
Board) to decide what should be done in the interest of justice.

a. Nullity or otherwise of the appellant’s appeal

With reference to the first, second, third and fourth paragraphs of the Agency’s reply,
the Board observes that the Agency stated that on 10th January, 2022, Dr Kristina
Busuttil, legal counsel to the said Agency, asked Mr Dorian Zammit (who works with
the Board’s secretariat) to forward all the appellant’s submissions regarding the
appellant’s appeal. Then, on 11th January, 2022, Mr Zammit informed Dr Busuttil that
“... no submissions have been presented to date apart from the initial documents
sent prior to today.”

The Board saw the relative e-mail exchange which was attached to the Agency’s reply.

The Board observed that whereas the appellant registered an appeal on 27th
December, 2021, her detailed submissions were actually filed by virtue of a document
dated 31st January, 2022. This was before Identity Malta Agency submitted its reply
(on 7th February, 2022). It seemed that the Agency was under the impression that the
appellant had submitted no proper appeal.

On the basis of the secretariat’s alleged failure to send a copy of all the appellant’s
submissions, the Agency stated that it could not be expected to file a proper reply
without having seen the appeal. Consequently, it assumed that the appellant had in
fact filed no proper appeal and asked this Board to declare the said appeal null.

The Board notes, however, that in any case, the Agency did manage to explain the
iter of the appellant’s situation rather well. Furthermore, whatever may have
happened between the Board'’s secretariat and the Agency, the Agency’s legal counsel
always had the option to visit the Board’s secretariat in person and ask to see the case
file. This would have proved rather easy, as whenever either division of this Board
holds sittings, the Agency’s legal counsel would be on the Board’s premises at least
once a week.

The Board emphasises that it is not ideal practice for advocates assisting clients to
rely solely on electronic communication and on asking clerical staff to scan things for
them. Rather, when dealing with courts, tribunals and boards, files must be checked
physically. This is well known to those who practice reqularly in litigation.

The Board refers to the judgment of the Court of Appeal (Nang Sam Zammit vs. The

Director of the Department for Citizenship and Expatriate Affairs) (decided on 18th

June, 2021) wherein it was stated:
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“1I-Qorti tgis ukoll li fi proceduri ta’ din ix-xorta, gajla tista’ titwemmen il-pozizzjoni
ta’ awtoritajiet pubblici bhad-Direttur appellant, meta jghidu li ma gewx notifikati
fil-hin dwar xi seduta, jew meta jongsu milli jdahhlu r-risposta taghhom fil-hin,
tenut kont li I-awtoritajiet pubbli¢i ghandhom bizzejjed rizorsi sabiex jassiguraw li
nuqqasijiet bhal dawn ma jithallewx isiru.”

Consequently, the appellant’s appeal is not null.

b. The Agency’s decision of 23rd December, 2021

The Board refers to the second paragraph of the Agency’s decision and notes that this
paragraph uses the words “abovementioned purpose”. However, the preceding
paragraph contains no description of purpose. It simply claims that the appellant
applied for a residence permit without stating what kind of residence permit was at
stake.

With regard to the reason given, the Board saw that this Agency was remarkably
unspecific. From which date did it start to calculate the “year” which it mentioned?
Which countries did the appellant visit? What documentation did the Agency see
which led it to conclude that the appellant lacked the necessary authorisation?

These are all questions which the Agency’s decision left unanswered.

The Agency’s decision seems to imply that the appellant was merrily roaming the
Schengen Area and that no Schengen country into which the appellant entered ever
checked the appellant’s documentation. The Board finds this hard to believe.

The Board simply wishes to state that the Agency’s decisions must be worded in a
better manner and must offer considerably more detail.

c. The merits
The Agency filed a detailed reply in which it stated as follows:

- On 3rd December, 2021, the appellant lodged a residence permit application on
the basis of studies through the online portal;

- On 20th December, 2021, the Agency asked the appellant to submit her last flight
ticket into Malta, her entry stamp and her visa, should she have one;

- Following that request, it transpired that the appellant had no authorisation to
reside in Malta. The appellant’s passport revealed that the appellant entered the
Schengen Area on 10th September, 2020 and had not left the Schengen Area since
then;

- Whilst the appellant had a valid residence permit issued by Luxembourg, such
permit was only valid until 7th September, 2021;
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- Therefore, between 7th September, 2021 and 3rd December, 2021, the appellant
had no permit to reside in Malta;

- Had the appellant left the Schengen Area before the expiry of the Luxembourgish
residence permit, she could have entered Malta afresh and lodged an application
for a residence permit given that she is a national of a country whose nationals do
not need a visa when crossing into the Schengen Area from a non-Schengen state.

The merits of this appeal are inextricably linked to the wording of the Agency’s
decision. Whilst the Agency’s reply provides a clear picture, the Agency’s decision is
extremely vague in the sense that it refers to “... travelling and living in the Schengen
Area for the past year without legal authorisation”. In her appeal the appellant was
correct to state that she was unable to understand during which part of the past year
she had lacked authorisation to stay in the Schengen Area and precisely what kind of
authorisation she needed.

As the Agency filed a detailed reply to the appellant’s appeal, it is clear that the
Agency knew the facts well. Given that it knew, why did it not issue a properly detailed
decision?

In fact had it not been for the Agency’s detailed reply the Board would not have
managed to understand what this case was about.

The Board observes that just as in ordinary civil cases before the courts of civil
jurisdiction, the competent court must stay within the parameters of the case as set
by the sworn application and the sworn reply, this Board cannot possibly allow itself
to be unduly swayed by the Agency’s clarifications of its decisions through its replies
when an appeal is filed.

The appellant saw the Agency’s decision and filed an appeal. In filing the appeal, his
sole guide was the appealed decision. Now, if this Board were to derive the facts of
the case from the Agency’s reply instead of from the appealed decision, it would
undoubtedy be placing the Agency at an advantage vis a vis the appellant. As it is
legally anomalous for the appellant to file a “reply” to the Agency’s reply following
the revelations contained therein, this Board would end up drawing on the Agency’s
reply and in effect, almost ignoring the appellant’s appeal.

However, in this particular case, it seemed that the appellant was particularly well-
informed and hence, incurred no disadvantage.

Delving further into the merits of the case, the Board observed that whereas the
appellant quoted Regulations 2016/399/EC, 2017/2225/EC and 2017/2226/EC in
support of his appeal, the Agency made no such reference to legislation in its reply. In
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paragraph 15 of its reply, it stated that the Principal Immigration Officer (PIO) could
confirm that had the appellant left the Schengen Area and re-entered, she would then
have been able to lodge the relevant application. However, the Board does not know
why the Agency seems to believe that the PIO knows the relevant legislation more
than it does.

The Board saw that the appellant referred to Article 14(8) of Regulation
2017/2226/EC. It is true that that article contemplates the possibility of a short stay
starting directly after a permit would have expired. Furthermore, the Board also noted
the correspondence between appellant’s legal counsel and the Ministry for Foreign
and European Affairs of the Grand Duchy of Luxembourg in which it was stated that
third-country nationals who were exempt from holding a visa were allowed to stay
for ninety days in the Schengen Area after their residence permit would have expired.

The Board refers to Article 6(2) of Regulation 2016/399 and observed that this states
(emphasis of the Board):

“For the purposes of implementing paragraph 1, the date of entry shall be considered
as the first day of stay on the territory of the Member States and the date of exit shall
be considered as the last day of stay on the territory of the Member States. Periods
of stay authorised under a residence permit or a long-stay visa shall not be taken
into account in the calculation of the duration of stay on the territory of the
Member States.”

In the Board’s view, this means that the applicable legislation does, in fact,
contemplate the possibility that the ninety-day visa-free stay starts after the expiry of
a person’s residence permit.

Consequently the appellant’s appeal shall be upheld.
Decision

Therefore, after having read the relative submissions as well as after having seen the
provisions of Chapter 217 of the Laws of Malta and the relative European Union
legislation, the Board revokes the Agency’s decision and accepts the appellant’s
appeal.

Consequently, the Agency is to issue the appellant with the permit for which she
applied.

The Board orders that this decision be served on the parties without delay.”
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L-Appell
8. L-Awtorita intimata appellat mid-decizjoni appellata permezz ta’ rikors

tal-appell intavolat fl-20 ta’ Mejju, 2022, fejn talbet lil din il-Qorti thassar u
tirrevoka d-decizjoni tal-Bord tat-13 ta’ Mejju, 2022, u minflok tikkonferma d-
decizjoni tal-appellanta tat-23 ta’ Dicembru, 2021, jew altrimenti tibghat |-atti

lura quddiem il-Bord ghal decizjoni mill-gdid.

9. L-intimata spjegat |li meta ezaminat l-applikazzjoni tar-rikorrenti, kienet
sabet li hija ma kellhiex |-awtorizzazzjoni necessarja sabiex tirrisjedi f'Malta fil-
mument tal-applikazzjoni taghha, ghaliex |-applikanta kienet dahlet fiz-Zona
Schengen fl-10 ta’ Settembru, 2020, u minn dik id-data bagghet ma harget qatt
miz-Zona. Qalet i r-rikorrenti kellha permess validu ta’ residenza fil-
Lussemburgu bejn il-11 ta’ Settembru, 2020 sas-7 ta’ Settembru, 2021, izda mill-
iskadenza ta’ dan il-permess hija ma hargitx u regghet irritornat fiz-Zona
Schengen. Qalet li hija rrifjutat l|-applikazzjoni tar-rikorrenti ghaliex hija
m’ghandha |-ebda setgha tirregolarizza |-pozizzjoni irregolari tal-appellata.
Qalet ukoll li r-rikorrenti pprezentat formula quddiem il-Bord fis-27 ta’
Dicembru, 2021, |i permezz taghha indikat |i kienet ser tappella, u fl-istess
gurnata |-Bord baghat ittra lir-rikorrenti li permezz taghha indika li I-appell gie
rregistrat u li hija ghandha hmistax-il jum sabiex tipprovdi kwalunkwe evidenza
u tressaq is-sottomissjonijiet taghha. L-intimata spjegat li fl-10 ta’ Jannar, 2022,
hija kienet ghadha ma rceviet |-ebda sottomissjoni minghand ir-rikorrenti, u
ghalhekk ma kinitx konsapevoli tar-ragunijiet ghall-appell taghha, u ghalhekk
baghtet ittra lis-Segretarju tal-Bord fejn stagsiet jekk kinux saru xi
sottomissjonijiet. Qalet li fil-11 ta’ Jannar, 2022, is-Segretarju tal-Bord kien
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wiegeb li sa dakinhar ma kienu saru I-ebda sottomissjonijiet mir-rikorrenti, u din

il-korrispondenza kienet ingabet bhala prova quddiem il-Bord.

10. L-intimata qalet li wara din id-data, kien irrizulta li r-rikorrenti ghamlet
sottomissjonijiet u pprezentat diversi dokumenti, izda l-intimata la giet
notifikata bihom, la ghaddew ghandha, u langas ma giet mgharrfa dwarhom.
Qalet li hija rat kif ghamlet u dahhlet risposta sas-7 ta’ Frar, 2022. Kompliet tghid
li I-Bord fil-fatt laga’ I-appell tar-rikorrenti, wara li gies li r-rikors tal-appell

taghha ma kienx null.

11. L-intimata, hawnhekk I-appellanta, qalet li din il-Qorti ghandha
gurisdizzjoni tisma’ dan I-appell ai termini tas-subartikolu 25A (8) tal-Att dwar I-
Immigrazzjoni. Fl-ewwel aggravju taghha, I-appellanta qalet li I-Bord tal-Appelli
dwar |-Immigrazzjoni ma messu gatt accetta |-appell intavolat mir-rikorrenti,
hawnhekk I-appellata, quddiem il-Bord. Spjegat li biex intavolat |-appell taghha,
[-appellata semplicement ipprezentat formula fejn infurmat lis-Segretarju tal-
Bord li kienet behsiebha tappella mid-decizjoni tal-intimata. Qalet li I-formula li
ghandha I-forma ta’ rikors tal-appell, la fiha aggravji u lanqgas fiha r-ragunijiet li
fughom geghda tibbaza l-appell taghha. Qalet |i l-appellata ipprezentat
dokumenti u sottomissjonijiet fid-dettall wara li kien skatta t-terminu ta’
hmistax-il jum moghti mill-Bord fl-ittra mibghuta lilha fis-27 ta’ Dicembru, 2021.
B’riferiment ghad-decizjoni tal-Bord, I-appellanta galet li I-Bord m’ghandux biss
ikun prattiku, izda ghandu wkoll jassigura li kull parti jkollha I-istess
opportunitajiet skont il-ligi. Qalet li minkejja |i r-rapprezentanti legali taghha
jistghu jaraw il-case file meta jmorru quddiem il-Bord, dan ma jfissirx li I-Bord
m’ghandux jaghti kopja tas-sottomissjonijiet meta mitlub, sabiex hija tkun tista’
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twiegeb ghall-appell li jkun sar fil-konfront taghha. Qalet li fil-kaz odjern hija
sabet ruhha fi zvantagg evidenti ghaliex ma kellhiex quddiemha r-ragunijiet li
fughom gie bbazat |-appell quddiem il-Bord. Qalet ukoll li I-appell kien monk
proceduralment u ghalhekk ma kellux jitgies bhala validu mill-Bord. L-
appellanta qalet li filwaqt li huwa minnu li fi proceduri gudizzjarji m’ghandu jsir
I-ebda riferiment ghal dak li jigi kkomunikat b’mezzi elettronici, ghaliex li jghodd
huwa dak li jkun gie pprezentat fizikament, madanakollu fil-kaz odjern il-Bord
kellu tal-angas jinforma lill-appellanti li gew prezentati s-sottomissjonijiet,
sabiex hija tkun tista’ ticcekkja I-atti. Qalet illi jekk isir paragun bejn il-proceduri
tal-Bord u I-proéeduri litigjuzi quddiem il-Qrati u t-Tribunali Civili, ghandu
jinghad li fi proceduri civili n-notifiki jsiru ai termini tal-Kap. 12 tal-Ligijiet ta’
Malta. L-appellanta galet li filwaqt li -Bord ¢ahad din |-eccezzjoni taghha abbazi
tal-fatt li hija spjegat |-iter tas-sitwazzjoni tal-appellata tajjeb hafna, izjed tard
fid-decizjoni jghid li filwaqt li I-appellata ghamlet riferiment ghal-legislazzjoni u
ghal diversi artikoli mir-Regolamenti tal-UE, |-appellanta m’ghamlet I|-ebda
riferiment simili ghal-legislazzjoni fir-risposta taghha, u dan bhallikieku hija
setghet tipprevedi l-aggravji u twiegeb ghas-sottomissjonijiet li saru mill-
appellata minghajr ma tkun grathom. L-appellanta galet li ghalhekk huwa car i
hija giet zvantaggata ghaliex il-formula tal-appell tal-appellata ma fiha ebda
aggravji jew spjegazzjoni dwar fughiex gieghed isir I-appell. L-appellanta sahqet
li ghalhekk il-formula li I-appellata pprezentat lis-Segretarju tal-Bord ma kellhiex
titgies bhala appell validu ghaliex din ma kinitx tipprovdi I-bazi u I-aggraviji tal-
appell, tant hu hekk li hija sabet ruhha f'diffikulta biex twiegeb, bir-rizultat li |-
Bord imissu jiddikjara I-appell li kellu quddiemu bhala null u bla effett. Qalet |i |-

Bord seta’ li kieku ried isalva dan I-appell akkost ta’ kollox, billi jaghtiha kopja
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tas-sottomissjonijiet tardivi li dahhlet [-appellata sabiex hija tkun tista’ taghmel
id-difiza taghha. L-appellanta ziedet tghid li f’kaz li din il-Qorti ma tqisx li I-appell
tal-apppellata quddiem il-Bord kien null, hija geghda titlob li |-atti jintbaghtu
lura quddiem il-Bord sabiex hija tkun tista’ tressaq id-difiza taghha ghall-aggraviji
tardivi mressqa mill-appellata. Qalet li dan huwa importanti li jsir ghaliex
quddiem il-Bord jitgajmu punti ta’ natura legali kif ukoll punti ta’ natura fattwali,
li ma tistax issir revizjoni taghhom permezz ta’ appell quddiem din il-Qorti ta’

revizjoni.

12. Permezz tat-tieni aggravju taghha, |-appellanta galet li I-Bord nagas milli
jiehu konjizzjoni tar-risposta taghha fid-decizjoni tieghu. L-appellanta ghamlet
riferiment ghall-konsiderazzjonijiet tal-Bord, u ziedet tghid li hija ma tagbel xejn
ma’ tali konsiderazzjonijiet, partikolarment fejn wara li I-Bord qal li I-Qrati
jistriehu fuq I-atti li jigu pprezentati quddiemhom, inter alia r-rikors u r-risposta,
gal li I-konsiderazzjoni tar-risposta tal-appellanta tkun ta’ zvantagg ghall-
applikanta ghaliex hija ma tkunx tista’ taghmel kontro-replika. L-appellanta
staqgsiet jekk dan ifissirx li I-Bord jikkonsidra biss l-appell, u I-appellata ghamlet
ir-risposta taghha inutilment. Qalet li hija tghid dan kollu minghajr pregudizzju
ghall-ewwel aggravju taghha, u dan ghaliex hija kienet limitata u ppregudikata
ferm fir-risposta taghha, u ma setghetx twiegeb f'dettall ghall-aggravji u r-
referenzi li saru mill-appellata. Qalet li fir-risposta taghha hija spjegat kif il-fatti
tal-kaz jistghu jigu spjegati mill-Ufficjal Principali tal-lmmigrazzjoni, li ghandu s-

setgha li jirregola |-pozizzjoni regolari jew irregolari tal-immigranti.

13.  Fit-tielet aggravju taghha, Il-appellanta tghid Ili [|-Bord ghamel

apprezzament zbaljat tal-ligi, senjatament tar-Regolamenti tal-Unjoni Ewropea
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li jirregolaw id-dhul u I-hrug miz-Zona Schengen. Qalet li I-Bord gies li ladarba I-
appellata kellha permess ta’ residenza mahrug mil-Lussemburgu, dan il-
perijodu ta’ zmien ma kellux jitgies bhala parti mid-disghin jum li ¢ittadin ta’
pajjiz terz ikun intitolat ghalih mid-dahla sal-hrug tieghu miz-Zona Schengen
minghajr il-bzonn ta’ awtorizzazzjoni. Kompliet tghid li ghalkemm huwa minnu
li I-perijodu ta’ residenza ma jitgiesx bhala parti minn dan il-perijodu ta’ mhux
izjed minn disghin jum fi kwalunkwe zmien ta’ mija u tmenin jum, l-appellata
xorta wahda kellha tohrog miz-Zona Schengen u terga’ tidhol sabiex ir-residenza
taghha tkun legali, u dan kif jista’ jikkonferma wkoll I-Uffi¢jal Principali tal-
Immigrazzjoni. Qalet li din hija |I-pozizzjoni ta’ diversi Stati Membri ohra, kif jista’
jigi kkonfermat ukoll mill-Uffi¢jal Principali tal-lmmigrazzjoni, u I-Bord langas
biss ikkonsidra li |-Istati Membri ghandhom diskrezzjoni dwar is-suggett in
materja. Qalet li ghalhekk, peress li r-residenza tal-appellata f’Malta ma kinitx
legali, u peress li hija ma tistax tirregolarizza |-pozizzjoni ta’ persuni li jinsabu
f’"Malta illegalment, hija ma kellha ebda ghazla hlief li tirrifjuta |-applikazzjoni

tal-appellata.

Ir-Risposta tal-Appell

14. Fir-risposta taghha, l-appellata galet li d-decizjoni tal-Bord kienet gusta u
timmerita konferma. Qalet li I-ewwel aggravju tal-appellanta ghandu jigi michud
ghaliex |-appell taghha quddiem il-Bord gie intavolat ai termini tal-ligi u skont il-
prassi tal-Bord tal-Appelli dwar I-immigrazzjoni. L-appellata spjegat li l-appell
taghha gie intavolat ai termini tal-artikolu 25A(7) tal-Kap. 217 tal-Ligijiet ta’
Malta, li jipprovdi li kull appell ghandu jigi pprezentat fir-Registru tal-Bord fi
zmien tliet ijiem ta’ xoghol mid-decizjoni li tkun suggetta ghall-appell. Qalet li |-
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appell taghha gie pprezentat fis-27 ta’ Dicembru, 2021, jumejn ta’ xoghol wara
d-decizjoni tal-appellanta, u dak I-appell sar skont il-prassi tal-Bord, u fil-fatt il-
Bord ha konjizzjoni tieghu. L-appellata qalet li hija imxiet mal-prassi adottata
mill-Bord, fejn l-ewwel innotifikat lill-Bord bl-intenzjoni taghha |i tappella, u
wara ghamlet is-sottomissjonijiet taghha. Qalet ukoll |i filwaqt li I-appellanta
tallega li ma setghetx taghmel id-difiza taghha ghaliex ma kelliex kopja tas-
sottomissjonijiet tal-appellata, fl-istess waqt tghid li kienet ser tipprovdi lill-Bord
bir-ragunijiet ghalfejn it-talba tal-appellata giet rifjutata. L-appellata galet li
filwagt li l-appellanta tinsisti li hija ma nghatatx il-fakolta |i taghti r-risposti
taghha fil-process quddiem il-Bord, is-sottomissjonijiet taghha kienu diga saru
u ghalhekk il-Bord kellu quddiemu z-zewg verzjonijiet tal-fatti u tal-
konsiderazzjonijiet, in omagg ghall-principju audi alteram partem. Kompliet
tghid li filwaqt li I-Bord jindika li gieghed jaghti terminu ta’ hmistax-il gurnata,
dan mhuwiex terminu perentorju, u fil-fatt il-Bord laga’ t-talba taghha sabiex
tinghata aktar zmien biex iddahhal is-sottomissjonijiet taghha, u fil-fatt is-
Segretarju tal-Bord ikkonferma li sakemm il-file ikun fl-ufficcju amministrattiv,
hija tista’ ddahhal is-sottomissjonijiet taghha. Qalet ukoll li appell gatt ma jista’
jkun null meta l-appellant ikun mexa mal-ligi u mal-prassi tal-Bord. Kompliet
tghid li lI-appellanta, minflok taghmel minn kollox sabiex hija ma tinghatax il-
permess ta’ residenza kif kien dovut lilha skont il-ligi, setghet tispjega b’mod ¢ar
u konkret ir-ragunijiet ghalfejn kienet geghda tichad l-applikazzjoni taghha.
Qalet ukoll li ladarba l-appellanta kienet taf bir-ragunijiet ghalfejn irrifjutat I-
applikazzjoni li kellha quddiemha, il-fatt li ma pprovdietx ir-ragunijiet ab initio
wassal ghad-decizjoni negattiva fil-konfront taghha mill-Bord. L-appellata galet

ukoll li jekk xejn, kienet id-decizjoni tal-appellanta li kienet nulla fl-ewwel stadju
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taghha, stante li ma specifikatx ir-ragunijiet fug xiex kienet qeghda tirrifjuta |-
applikazzjoni ghal permess ta’ residenza tal-appellata. Qalet ukoll li din il-Qorti
geghda tikkonsidra appell bhal dan fuq l-agir procedurali ta’ tribunal
amministrattiv, u ghalhekk ghandha ssegwi d-disposizzjonijiet tal-artikolu 4(¢)
tal-Kap. 490 tal-Ligijiet ta’ Malta. L-appellata kompliet tghid li huwa ironiku li |-
appellanta geghda tilmenta li [-appellata ma dahhlitx is-sottomissjonijiet taghha
fi zmien xieraq, meta l-appellanta kellha aktar zmien mill-appellata sabiex

iddahhal is-sottomissjonijiet taghha.

15. B’riferiment ghat-tieni aggravju, |-appellata qgalet li I-Bord ghandu jichad
ukoll dan l-aggravju ghaliex l-appellanta jidher li ccitat d-decizjoni appellata
b’mod zbaljat, u galet li konsegwenza t’hekk I-appellanta fil-punt 26 tal-appell
taghha, geghda tinterpreta I-kliem tal-Bord b’mod skorrett, u din il-Qorti
ghandha taghraf li I-Bord qed jaghmel riferiment ghall-fatti tal-kaz li kieku jiehu
konjizzjoni taghhom biss mir-risposta ta’ Identity Malta, f'liema kaz jigi kkagunat
zvantagg lill-appellata. Kompliet tghid li I-appellanta, f'diversi stadji rreferiet
ghall-fatt li I-Ufficjal Principali tal-lmmigrazzjoni seta’ jikkonferma I-
korrispondenza jew komunikazzjoni mal-Uffi¢jal Principali tal-lImmigrazzjoni fid-
deliberazzjonijiet li wasslu ghad-decizjoni amministrattiva taghha. Qalet ukoll li
l-appellanta ghandha tkun taf il-ligi li trid tapplika, minghajr il-htiega |li xi hadd
jikkwotalha I-ligi li ghandha tapplika. Qalet li dan I-aggravju ma jistax jigi milqugh
meta wiehed iqis li d-decizjoni appellata geghda tindika |-konsiderazzjonijiet li
ghamel il-Bord dwar il-mertu tal-kaz u r-risposta tal-appellanta. L-appellata

galet li minn qari tad-decizjoni tal-Bord ghandu jirrizulta li I-Bord mhux biss qara
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s-sottomissjonijiet tal-appellanta, izda ikkunsidrahom ukoll, u ghalhekk dan |-

aggravju ghandu jigi michud.

16. B’riferiment ghat-tielet aggravju sollevat mill-appellanta, l|-appellata
galet li dan ukoll ghandu jigi michud. Spjegat li fil-punt 32 tal-appell taghha, |-
appellanta ammettiet li huwa minnu li I-perijodu ta’ residenza ma jitgiesx bhala
parti mill-perijodu ta’ mhux izjed minn disghin jum fi kwalunkwe zmien ta’ mija
u tmenin jum. Qalet li I-appellanta kienet zbaljata meta insistiet li hija kellha
tohrog miz-Zona Schengen u terga’ tidhol, sabiex ir-residenza taghha tkun legali.
L-appellata kompliet tghid li I-ligi fil-fatt tipprovdi I-kuntrarju, u li mhux
necessarju li persuna tohrog miz-Zona Schengen u terga’ tidhol, biex
tirregolarizza |-pozizzjoni taghha fit-territorju. L-appellata qalet li kemm I-
artikolu 14(8) tar-Regolament 2017/2226/EC kif ukoll I-artikolu 6(2) tar-
Regolament 2016/399 ma jaghtu lok ghal ebda diskrezzjoni, u ziedet tghid li I-
appellanta qeghda tibbaza |-pozizzjoni taghha fuq disclaimer espressa mill-
membri tan-European Migration Network, u dan id-dokument huwa biss
indikattiv ta’ dak li jahsbu |-membri tan-network, u ma jirriflettix il-pozizzjoni
ufficjali tal-Istati Membri tal-Unjoni Ewropea. L-appellata kompliet tghid li anke
li kieku jirrizulta li hemm Stati Membri li geghdin jimplimentaw il-ligi Ewropea
b’mod differenti, ma hemm |-ebda prova li din hija pozizzjoni korretta u skont
il-ligi Ewropea. Qalet ukoll li I-appellanta tirreferi |-bazi interpretattiva tal-agir
amministrattiv taghha ghall-konferma tal-Uffi¢jal Principali tal-lmmigrazzjoni, u
[-Bord diga kkummenta dwar dan fil-konsiderazzjonijiet tieghu. L-appellata
galet li I-punt ta’ ligi hawnhekk mhuwiex jekk hija setghetx titlag u tirritorna lejn
iz-Zona Schengen u tapplika, kif hija setghet, izda jekk |-agir taghha kienx skont
il-ligi, kif m’hemmx dubju li kien. Qalet li huwa kontradittorju min-naha tal-
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appellanta li jinghad |i ladarba hija ma tistax tirregolarizza |-pozizzjoni ta’
persuni li jinsabu Malta illegalment, hija ma kellha I-ebda ghazla ghajr li tirrifjuta
l-applikazzjoni tal-appellata. L-appellata qalet li l|-appellanta la tista’
tirregolarizza |-istatus illegali ta’ persuni barranin gewwa Malta, u langas ma
tista’ tiddikjara tali persuni bhala li geghdin fi stat illegali, u dan ghaliex il-ligi
Maltija fl-ebda stadju ma taghti din is-setgha lill-Agenzija Identity Malta. Qalet
li minkejja li l-appellanta f'diversi stadji qalet li [-Uffi¢cjal Principali tal-
Immigrazzjoni seta’ jikkonferma |-interpretazzjoni tal-ligi, hija fl-ebda mument
ma wriet li kien hemm xi tip ta’ korrispondenza jew komunikazzjoni f’dan is-sens
mal-Uffi¢jal Principali tal-Immigrazzjoni, gabel ma Identity Malta waslet ghad-

decizjoni amministrattiva taghha.

Konsiderazzjonijiet ta’ din il-Qorti

17. Din il-Qorti ser tghaddi sabiex tikkunsidra |-aggravji mressga mill-
appellanta, u dan fid-dawl tal-konsiderazzjonijiet maghmulin mill-Bord fid-

decizjoni appellata, u tas-sottomissjonijiet ipprezentati mill-appellata.

L-ewwel aggravju: in-nullita tar-rikors tal-appell tar-rikorrenti

18. L-appellanta tibda billi tghid li -Bord ma messux accetta r-rikors tal-appell
ipprezentat mir-rikorrenti quddiemu, ghaliex hija I-ewwel uriet |-intenzjoni li
tappella mid-decizjoni tal-intimata fi zmien tliet ijiem ta’ xoghol mid-decizjoni
ta’ rifjut, izda imbaghad ma pprezentatx is-sottomissjonijiet taghha fi zmien
hmistax-il jum kif intalbet taghmel mill-Bord. L-appellanta tilmenta ghaliex hija

bagghet ma gietx notifikata bis-sottomissjonijiet li saru mir-rikorrenti appellata,
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u ghalhekk hija kellha ddahhal ir-risposta taghha quddiem il-Bord fl-ghama,
minghajr ma kienet taf abbazi ta’ liema ragunijiet ir-rikorrenti kienet ressqget |-

appell taghha mid-decizjoni tal-intimata.

19. llI-Qorti tibda billi tirrileva li jekk kien hemm xi nuqqgas fir-rigward tan-
notifika tal-intimata bir-rikors tal-appell tar-rikorrenti jew bis-sottomissjonijiet
li saru minnha in segwitu ghall-prezentata tar-rikors tal-appell taghha, ir-
rikorrenti m’ghandhiex twiegeb hi ghal dan I-allegat nuqqas, ghaliex semmai
dan huwa nugqas li ghandu jwiegeb ghalih il-Bord. II-Qorti tirrileva wkoll li r-
rikorrenti resget bl-appell taghha quddiem il-Bord wara li giet notifikata bid-
decizjoni ta’ rifjut tal-applikazzjoni taghha, liema decizjoni ma kienx fiha
ragunijiet sufficjenti li jispjegaw ghalfejn l-applikazzjoni tar-rikorrenti giet
rifjutata. Din il-Qorti tqis li minkejja li [-appellanta tinsisti, sahansitra anki f'dan
l-appell, fuq il-pozizzjoni taghha li I-appellata kellha tohrog miz-Zona Schengen
gabel tapplika ghal permess ta’ residenza, l-appellanta imkien ma spjegat dan
ir-rekwizit minn liema ligi, regolament jew prassi jirrizulta, u abbazi ta’ xiex hija
hadet din id-decizjoni taghha. Ghall-Qorti mhuwiex bizzejjed li Identity Malta
tibga’ tinsisti li l-appellata kienet f'Malta illegalment meta ressqet |-
applikazzjoni taghha sabiex tirregolarizza s-soggorn taghha f'Malta,
partikolarment meta l-appellanta donnha ressget I-argument li ladarba huwa I-
Ufficjal Principali tal-Immigrazzjoni li huwa fdat bir-responsabbilita i
jirregolarizza soggorni bhal dawn, hija m’ghandhiex ghalfejn taghti r-ragunijiet
ghad-decizjoni taghha, izda tghid biss li I-appellata kienet fMalta u fiz-Zona
Schengen illegalment meta dahhlet I-applikazzjoni taghha. Fil-fatt I-appellanta

ressget din is-sottomissjoni taghha anki quddiem il-Bord, imma madanakollu
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deciz li I-appellata kienet geghda f'Malta illegalment.

20. ll-Qorti tqis li mill-attijirrizulta li I-appellata waslet fiz-Zona Schengen mill-
Brazil fl-10 ta’ Settembru, 2020, u hija nghatat permess ta’ residenza mill-
awtoritajiet tal-Lussemburgu sabiex tkun tista’ tahdem f’'dak il-pajjiz bhala au
pair. Fil-fatt il-permess ta’ residenza tal-appellata kien ikoprieha ghall-perijodu
kollu bejnil-11 ta’ Settembru, 2020, I-ghada tal-wasla taghha fiz-Zona Schengen,
sas-7 ta’ Settembru, 2021, u sussegwentement hija waslet f'Malta fl-20 ta’
Ottubru, 2021. L-appellata applikat ghall-permess ta’ residenza minn Malta fit-
3 ta’ Dicembru, 2021, hekk kif dak iz-zmien hija kienet geghda ssegwi kors ta’
studju fil-lingwa Ingliza fMalta, liema kors kellu jibda fil-25 ta’ Ottubru, 2021 u
jispicca fl-24 ta’ Gunju, 2022. Ghal xi raguni, l-appellanta baqgghet tinsisti li
sabiex I-applikazzjoni tal-appellata setghet titgies li hija valida, din kellha tohrog
miz-Zona Schengen u terga’ tidhol lura, u mhux tibga’ fiz-Zona Schengen u
tivvjagga minn pajjiz ghal iehor. II-Qorti tqis li I-akbar nugqas f'dan ir-rigward
huwa proprju tal-appellanta, li kemm tul il-pro¢eduri quddiem il-Bord, kif ukoll
tul il-proceduri quddiem din il-Qorti, nagset milli tghid abbazi ta’ liema ligi hija
hadet din il-pozizzjoni u ma tatx ir-ragunijiet li wassluha ghad-decizjoni taghha.
Fil-fatt ir-rikorrenti appellat mid-decizjoni tal-intimata ghaliex fil-fehma taghha
ma kienx hemm bazi fugiex hija titqies li kienet geghda Malta illegalment, u fil-
fatt fir-rikors taghha spjegat ghal liema raguni u abbazi ta’ liema regolamenti
hija ma kellhiex ghalfejn tohrog miz-Zona Schengen qgabel tapplika biex
tirregolarizza s-soggorn taghha f'Malta. In vista ta’ dawn il-konsiderazzjonijiet,
il-Qorti ma tistax tqis li I-appell intavolat mir-rikorrenti appellata quddiem il-

Bord huwa null, ghaliex I-atti processwali juru li I-Bord kien edott mill-pozizzjoni
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taz-zewg partijiet. Barra minn hekk, ghandu jirrizulta li I-appellanta kienet taf
ghal liema raguni l-applikazzjoni tal-appellata giet mi¢huda, izda minkejja dan,
xorta wahda ma spjegatx b’mod suffi¢jenti fug liema bazi I-applikazzjoni tal-
appellata ma gietx milqughha, u minflok inhbiet wara I-Uffi¢jal Principali tal-
Immigrazzjoni u |-poteri |li dan ghandu sabiex jirregolarizza soggorni fit-tul
f'pajjizna. In vista ta’ dawn il-konsiderazzjonijiet, tqis illi dan l-ewwel aggravju

mhuwiex gustifikat, u tichdu.

It-tieni aggravju: II-Bord ma hax konjizzjoni tar-risposta tal-appellanta
fid-decizjoni tieghu

21. L-appellantailmentat li I-Bord ma hax konjizzjoni tar-risposta taghha, jew
inkella iddecida biss abbazi tas-sottomissjonijiet li saru mill-appellata, u galet li
hija bagghet disposta li tipproduci lill-Ufficjal Principali tal-Immigrazzjoni sabiex
jispjega ahjar ghal liema raguni l-applikazzjoni tal-appellata ma setghetx tigi

accettata.

22. 1l-Qorti, filwaqgt li tirrileva li fejn l-appellanta ccitat id-decizjoni tal-Bord,
hija m’ghamlitx dan fedelment, tigbed I-attenzjoni tal-partijiet li minn gari tad-
decizjoni appellata ghandu jirrizulta bl-aktar mod car li I-Bord ikkunsidra I-
pozizzjoni taz-zewg partijiet qabel wasal ghad-decizjoni finali tieghu. Fil-fatt id-
decizjoni appellata hija wahda pjuttost dettaljata, izda |-Bord ma nghatax
spjegazzjoni mill-appellanta ghalfejn I-appellata kienet mistennija li l-ewwel
thalli z-Zona Schengen, terga’ tidhol, imbaghad tapplika ghall-permess ta’
residenza taghha. Langas din il-Qorti m’ghandha risposta ghal dan il-kwezit,

minkejja s-sottomissjonijiet kollha li saru mill-appellanta. 1l-Qorti tirrileva li |-
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Agenzija appellanta hija mistennija li tkun taf il-ligijiet li abbazi taghhom hija
tiehu d-decizjonijiet taghha, u tizgura li dawn jithaddmu skont I|-ghanijiet
mahsuba mil-legislatur. Assolutament mhuwiex gustifikat li quddiem
sitwazzjonijiet bhal dawn l-appellanta tibga’ tistahba wara s-setghat li ghandu
[-Ufficjal Principali tal-Immigrazzjoni sabiex tiggustifika |-pozizzjoni taghha, u
meta |-Bord ma gabilx mal-pozizzjoni li hija hadet, ilmentat li r-risposta taghha
giet injorata. Fil-fatt ma jirrizultax li sar hekk, imma evidentement il-Bord sab |-
istess diffikulta li sabet din il-Qorti, biex jifhem ghal liema raguni u abbazi ta’
liema ligi I-appellata kienet mistennija li I-ewwel tohrog miz-Zona Schengen,
tidhol lura, u dan sabiex |-applikazzjoni taghha ghal permess ta’ residenza titqgies
li saret b’mod validu. In vista ta’ dawn il-konsiderazzjonijiet, tqgis li anki dan I-

aggravju mhuwiex misthoqq, u tichdu wkoll.

It-tielet aggravju: apprezzament zbaljat tal-ligi

23. L-Agenzija appellanta qalet li I-Bord ghamel apprezzament zbaljat tal-ligi,
senjatament tar-Regolamenti tal-Unjoni Ewropea li jirregolaw id-dhul u I-hrug
miz-Zona Schengen. Qalet li l-appellata kellha tohrog u tidhol lura fiz-Zona
Schengen qabel setghet tapplika ghall-permess ta’ residenza taghha, u dan

kuntrarjament ghad-decizjoni li wasal ghaliha I-Bord.

24. ll-Qorti tqis li minkejja li I-pozizzjoni tal-Agenzija appellanta bagghet
wahda kostanti, kemm quddiem il-Bord kif ukoll f'dan I-istadju tal-appell, fl-
insistenza taghha li l-appellata kellha tohrog miz-Zona Schengen, tidhol lura,
imbaghad tapplika ghall-permess ta’ residenza, l-appellanta naqgset milli

taghmel riferiment ghal-ligi, direttiva jew regolament tal-Unjoni Ewropea li
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jistipula dan. Il-Qorti tqgis li minn ezami tar-Regolamenti ¢citati mill-appellata
dwar din il-kwistjoni, u senjatament minn gari dettaljat tar-Regolament
2016/399, jirrizulta li I-appellata kellha perijodu ta’ disghin gurnata li matulhom
setghet tibga’ fiz-Zona Schengen minghajr il-htiega ta’ viza, u dan il-perijodu
beda japplika minn wara l-iskadenza tal-permess ta’ residenza li kien inhareg
mill-awtoritajiet tal-Lussemburgu u li kien ikopri lill-appellata proprju sa mill-
ewwel gurnata taghha f'dak il-pajjiz. Wara |i temmet ix-xoghol taghha fil-
Lussemburgu, |-appellata giet Malta fejn kien behsiebha ssegwi kors fil-lingwa
Ingliza. Kien proprju matul dawk id-disghin gurnata li matulhom l-appellata ma
kellha |-htiega tal-ebda viza sabiex tibga’ fiz-Zona Schengen, li hija applikat ghall-
permess ta’ residenza abbazi tal-kors ta’ studju li xtaget issegwi f'Malta, u
ghalhekk mhijiex korretta I-appellanta li tinsisti li gabel tintavola |-applikazzjoni
taghha l-appellata kellha tohrog miz-Zona Schengen u terga’ tidhol lura.
Barraminnhekk, ladarba dan Il-appell jittratta decizjoni ta’ entita
amministrattiva, il-Qorti ssostni li d-decizjonijiet ta’ awtoritajiet amministrattivi
ghandhom jittiehdu b’mod li huwa ragonevoli, imma certament li m"hemm xejn
ragonevoli li l-appellanta tippretendi li persuna bhall-appellata liilha diga diversi
xhur jekk mhux snin tghix minghajr problemi fiz-Zona Schengen, ghandha taqta’
biljett tal-ajru sabiex thalli z-Zona, u xi zmien wara, li mhuwiex specifikat, hija
tidhol lura sabiex tkun tista’ ddahhal |-applikazzjoni taghha sabiex tinghata
permess ta’ residenza. M’hemm xejn li huwa dettat mir-raguni f'dan kollu. In
vista ta’ dawn il-konsiderazzjonijiet, il-Qorti tgis li anki dan l-aggravju mhuwiex

gustifikat, u tichdu.
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Decide

Ghar-ragunijiet premessi, din il-Qorti tiddeciedi dan l-appell billi tichdu,

filwaqt li tikkonferma d-decizjoni appellata fl-intier taghha.

L-ispejjez tal-proceduri fiz-zewg istanzi huma a karigu tal-appellanta.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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