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QORTI CIVILI - PRIM’AWLA
ONOR. IMHALLEF DR. MIRIAM HAYMAN LL.D.

Rikors Guramentat Nru.: 1150/2018 MH
IHHlum, 27 ta’ Marzu, 2023

Madiha M.A. Abunada (K.I. 82608A u Refcom no. 23465/18)
VS

Direttur tad-Dipartiment ta¢-Cittadinanza u ta’ 1-Expatriates, u ldentity

Malta, u I-Avukat Generali

I-Qorti:

Rat ir-Rikors tad-Direttur tad-Dipartiment ta¢-Cittadinanza u ta’ 1-
Expatriates, tal-ldentity Malta u tal-Avukat Generali tal-15 ta’ Novembru
2021! permezz ta’ liema talbu lil din il-Qorti sabiex tirrevoka contrario imperio
I-ordni taghha tat-30 (recte: 20) t’ Awwissu 2021 limitatament ghall-parti fejn il-
Qorti dderigiet lill-attri¢i tharrek lill-Kap tas-Servizzi tas-Sigurta’ ta’ Malta jew

rapprezentant tieghu permezz ta’ Mandat ghat-Tahrika ta’ xhieda u dan sabiex
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dan tal-ahhar jixhed fis-seduta tad-19 ta’ Novembru 2021 quddiem il-Qorti taht

kull provvediment li jidhrilha xieraq;

Rat ir-Rikors tal-Kap tas-Servizz tas-Sigurta’ tas-17 ta’ Novembru 20212
permezz ta’ liema huwa wkoll talab lill-Qorti sabiex tirrevoka contrario imperio
d-digriet taghha tal-20 t’Awwissu 2021 li bih gie spedit il-mandat ta’ tahrik ta’
xhud prezentat fil-11 t’ Awwissu 2021 u konsegwentement tezentah milli jixhed

taht kull provvediment li jidhrilha xieraq;

Rat ir-Risposta ta’ Madiha M.A. Abunada tal-10 ta’ Di¢embru 20213 permezz

ta’ liema oppona ghat-talbiet maghmula f’dawn iz-zewg rikorsi;

Rat ir-Risposta tad-Direttur tad-Dipartiment ta¢-Cittadinanza u ta’ 1-
Expatriates, tal-ldentity Malta u tal-Avukat Generali tat-2 ta’ Frar 2022
permezz ta’ liema ddikjaraw li jagblu ma’ dak sottomess mill-Kap tas-Servizz
tas-Sigurta’ tas-17 ta” Novembru 2021 in kwantu r-ragunijiet imressqa f*dak ir-
rikors kienu jirriflettu dak sottomess minnhom fir-rikors taghhom tal-15 ta’
Novembru 2021.

Rat li I-kawza thalliet ghall-lum ghall-provvediment dwar ir-rikorsi tal-15 u tas-
17 ta> Novembru 2021.

Rat I-atti kollha tal-kawza.

Ikkunsidrat:
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Bhala sfond, fil-proceduri odjerni r-rikorrenti Madiha M.A. Abunada tippremetti
li hija giet 1-ewwel darba f"Malta b’mod legali fI-1983 u damet hawn sal-1996
biex imbaghad regghet irritornat b’mod legali fl-2011. Hija tghid li minn dak iz-
zmien il-permess ta’ residenza taghha dejjem gie mgedded kull sena b’mod
regolari. Madankollu, wara 1i applikat ghal tigdid tal-permess ta’ residenza fit-28
ta’ Lulju 2017, hija réeviet ittra minghand Identity Malta datata 28 ta’ Dicembru
2017 li permezz taghha giet infurmata li t-talba taghha giet rifjutata “on grounds

of public policy and public security”® minghajr ma nghatat spjegazzjoni ohra .

Ghalkemm hija appellat minn din id-dec¢izjoni quddiem il-Bord tal-Appelli dwar
I-Immigrazzjoni, l-appell taghha gie michud. Sussegwentement hija applikat

ghall-azil hawn Malta.

Ir-rikorrenti tilmenta li l-entitajiet amministrattivi tal-Istat u |-Bord hadu d-
decizjoni msemmija minghajr ma taw ebda raguni ghal tali decizjoni b’dana li
hija giet im¢ahhda milli tiddefendi ruhha tajjeb. Dan bi ksur tal-prin¢ipji ta’

gustizzja naturali.

Permezz tal-proc¢eduri odjerni hija qeghda tattakka d-dec¢izjoni tal-ldentity Malta
tat-28 ta’ Dicembru 2017 u qged titlob li tigi dikjarata li tmur kontra ai termini tal-
artikolu 469A tal-Kap 12 tal-Ligijiet ta’ Malta u/jew kontra I-prin¢ipji ta’
gustizzja naturali. Per konsegwenza tali de¢izjoni ghandha tigi annullata. Fuq 1-
Istess binarju r-rikorrenti ged titlob li d-decizjoni tal-Bord tat-18 ta’ Mejju 2018
ghandha wkoll tigi annullata ghax allegatament tikser il-principji ta’ gustizzja
naturali u/jew kien hemm enuncjazzjoni hazina jew inkompleta tal-ligi. B rizultat
ta’ dan l-allegat agir, ir-rikorrenti gqeghda titlob il-likwidazzjoni u I-hlas tad-

danni.
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Mill-atti jirrizulta li permezz ta’ digriet tal-20 t’Awwissu 2021 din il-Qorti
lagghet it-talba tar-rikorrent Madiha M.A. Abunada tal-11 t’ Awwissu 2021 ghall-
hrug ta’ Mandat ta’ Tahrik ta’ Xhieda fil-konfront tal-Kap tas-Servizz ta’ Sigurta’
ta’ Malta (MSS) jew rapprezentant tieghu sabiex jixhed —

“...dwar l-applikazzjoni ghall-permess ta’ residenza tar-rikorrent Madiha M.A.
Abunada (KI 826084) wara talba taghha datata 28 ta’ Lulju 2017 liema talba
giet irrifjutata nhar it-28 ta’ Dicembru 2017, ir-ragunijiet ghalfejn Il-istess tigdid
tal-permess ta’ residenza qieghed jigi oppost mill-MSS, kif ukoll korrispondenza
jew komunikazzjoni li sar bejn I-MSS u Identity Malta, I-Immigration Appeals
Board, jew Awtoritajiet ohira dwar il-kaz tar-rikorrenti u biex iggib mieghek id-

dokumenti kollha relattivi.”

Fir-rikorsi rispettivi taghhom in ezami, il-Kap tas-Servizz tas-Sigurta’ u |-
konvenuti fil-kawza odjerna bbazaw l-oggezzjoni taghhom ghall-ghoti tax-
xhieda tal-istess Kap tas-Servizz tas-Sigurta’ jew rapprezentant tieghu fuq I-
artikolu 3(2) u l-artikolu 4 (2) (a), (3) u (4) tal-Att dwar is-Servizz tas-Sigurta’
(Kap 391 tal-Ligijiet ta’ Malta) li jipprovdu hekk —

Artikolu 3(2)

“lI-funzjoni tas-Servizz thun i dan jipprotegi s-sigurta nazzjonali u, b’mod
partikolari, kontra theddid mill-kriminalita organizzata, spjunagg, terrorizmu u
sabutagg, l-attivitajiet ta’agenti ta’ potenzi barranin u kontra [-azzjonijiet
mahisuba biex iwaqqghu jew jissovvertu d-demokrazija parlamentari b’mezzi

»

politici, industrijali jew vjolenti.

L-Artikolu 4 (2) (a), (3) u (4) —
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(2) ll-kap tas-Servizz ikun responsabbli ghall-efficjenza tas-Servizz u jkollu d-

dmir li jizgura —

(a) li jkun hemm arrangamenti sabiex jigi Zgurat li ma jinkiseb ebda taghrif
mis-Servizz hlief dagstant dagskemm ikun mehtieg ghat-twettiq sew tal-
funzjonijiet tieghu u li ma tigi zZvelata ebda informazzjoni mis-Servizz hlief
meta din tkun mehtiega ghal dak [-ghan jew bil-ghan [i jsiru procedimenti

kriminali;

(..r)

(3) L-arrangamenti msemmija fil-paragrafu (a) tas-subartikolu (2) ghandhom
ikunu tali i jizguraw i informazzjoni [i tkun il-pussess tas-Servizz ma tigix
zvelata ghall-uzu sabiex jigi stabbilit jekk persuna ghandhiex tigi impjegata, jew
tkompli tigi impjegata, minn Xi persuna, jew f'xi kariga jew kapacita hlief skont

provvedimenti ’dak ir-rigward li jigu approvati mill-Ministru.

(4) Minghajr ebda pregudizzju ghall-generalita tal-paragrafu(a) tas-
subartikolu (2), il-kxif ta’ informazzjoni ghandu jitgies bhala mehtieg ghat-

twettig sew tal-funzjonijiet tas-Servizz meta dan ikun jikkonsisti —

(@) fil-kxif ta’ kull dokumentazzjoni bl-approvazzjoni tal-Ministru u skont |-Att

dwar I-Arkivji Nazzjonali; jew

(b) fil-kxif, kif suggett ghal u skont [-arrangamenti approvati mill-Ministru,
ta’ informazzjoni li tinghata lill-Awditur Generali persunalment ghall-ghanijiet

tal-funzjonijiet tieghu li jkollhom x ’jagsmu mas-Servizz.”
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Huma jsostnu li bis-sahha ta” dawn id-dispozizzjonijiet I-intenzjoni tal-legislatur
hija ¢ara u ¢ioe’ li ebda nformazzjoni li tkun fil-pussess tal-Kap tas-Servizz tas-
Sigurta’ m’ghandha tigi zvelata hlief fi¢-¢irkustanzi msemmija fl-istess
dispozizzjonijiet. Inoltre, huwa awtorizzat l-izvelar ta’ nformazzjoni bl-iskop li

Jsiru proceduri kriminali izda ma hemm ebda referenza ghal kawzi ¢ivili.

B’zieda ma’ dan, saret referenza wkoll ghall-artikolu 637 (3) (b) tal-Kap 12 tal-
Ligijiet ta’ Malta li jipprovdi hekk -

“Ma tistax tintalab il-produzzjoni ta’ xi dokument li hu mizmum minn

awtorita pubblika u —

(b) li I-izvelar tieghu hu pprojbit minn xi ligi ohra.”

Minn naha taghha r-rikorrenti Abunada tirribatti li I-Qrati Maltin ghandhom
gurisdizzjoni inerenti li jirrevedu I-legalita’ o meno ta’ kwalunkwe att
amminstrattiv u li I-ebda ligi m’ghandha tigi nterpretata b’mod 1i ¢¢ahhad lill-
Qrati milli jwettqu din I-indagini. Hija ssostni li r-rikorsi tal-Kap tas-Servizz tas-
Sigurta’ u I-konvenuti jammontaw ghal attakk ghall-prin¢ipju tal-equality of arms
li ghandu jigi protett mill-Qrati spe¢jalment f’¢irkustanzi bhal dawk odjerni fejn
evidentement il-partijet mhumhiex fuq I-istess livell u li l-individwu qieghed
jithalla fid-dlam mill-awtoritajiet governattivi tal-pajjiz minghajr ma jithalla
jiddefendi ruhu.

Ikkunsidrat:
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Fil-kaz Mark Formosa v. Segretarju Permanenti fi hdan il-Ministeru ghal
Ghawdex u I-Kummissjoni dwar is-Servizz Pubbliku de¢iz f1-20 ta’ Lulju
2020 il-Qorti Kostituzzjonali affermat hekk -

“Il. Dritt gAall-ugwaljanza tal-armi

26. L-ugwaljanza tal-armi hija element fundamentali fil-kuncett ta’ smigh xieraq
u tirrikjedi li jkun hemm bilanc gust (“‘fair balance”) bejn il-partijiet, u cioe illi
I-partijiet jingsataw opportunita ragonevoli u sostanzjalment komparabbli illi
jipprezentaw il-pozizzjoni taghhom quddiem il-gorti taht kundizzjonijiet li ma

jpogguhomx fi Zvtanagg sostanzjali vis-a-vis il-parti |-ozra.

27. Il huwa rikonoxxut li d-drittijiet derivanti minn dan il-kuncett m’humiex
assoluti u minn studju tal-gurisprudenza fuq il-materja jirrizulta illi I-Istat
ghandu certu margini ta’ apprezzazzjoni sabiex jillimita dan id-dritt fejn dan ikun
necessarju sabiex tingzata precedenza lil xi interess nazzjonali superjuri. Dak li
huwa essenzjali huwa li ¢-cittadin ma jitpoggiex fpozizzjoni manifestament

zvantaggjata fil-konfront tal-parti Statali. ”

Issir referenza wkoll ghall-kaz Regner v The Czech Republic de¢iz fid-19 ta’
Settembru 2017 esebit ukoll in atti, fejn il-Qorti Ewropea ghad-Drittijiet tal-
Bniedem qalet hekk -

“146. The Court reiterates that the adversarial principle and the principle of
equality of arms, which are closely linked, are fundamental components of the
concept of a ‘fair hearing” within the meaning of Article 6 § 1 of the

Convention. They require a “‘fair balance” between the parties: each party must
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be afforded a reasonable opportunity to present his case under conditions that do
not place him at a substantial disadvantage vis-a-vis his opponent or
opponents (see Avotins v. Latvia [GC], no.17502/07,8 119 and other
references, ECHR 2016).

147. However, the rights deriving from these principles are not absolute. The
Court has already ruled, in a number of judgments, on the particular case in
which precedence is given to superior national interests when denying a party
fully adversarial proceedings (Miryana Petrova, cited above, 88 39-
40, and Ternovskis, cited above, 88 65-68) The Contracting States enjoy a
certain margin of appreciation in this area. However, it is for the Court to
determine in the last instance whether the requirements of the Convention have
been complied with (see, for example, Tinnelly & Sons Ltd and Others and
McElduff and Others v. the United Kingdom, 10 July 1998, § 72, Reports of
Judgments and Decisions 1998-1V; Prince Hans-Adam Il of Liechtenstein v.
Germany [GC], no. 42527/98, § 44, ECHR 2001-VIII; and Devenney v. the
United Kingdom, no. 24265/94, § 23, 19 March 2002).

148. The Court reiterates, moreover, that the entitlement to disclosure of
relevant evidence is not an absolute right either. In criminal cases it has found
that there may be competing interests, such as national security or the need to
protect witnesses at risk of reprisals or keep secret police methods of
investigation of crime, which must be weighed against the rights of the party to
the proceedings. However, only measures restricting the rights of a party to the
proceedings which do not affect the very essence of those rights are permissible
under Article 6 8 1. For that to be the case, any difficulties caused to the applicant
party by a limitation of his or her rights must be sufficiently counterbalanced by
the procedures followed by the judicial authorities (see, mutatis mutandis, Fittv.
the United Kingdom [GC], no. 29777/96, 8§ 45 with other references, ECHR
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2000-11, and Schatschaschwili v. Germany [GC], no. 9154/10, § 107, ECHR
2015).

149. In cases where evidence has been withheld from the applicant party on
public interest grounds, the Court must scrutinise the decision-making procedure
to ensure that, as far as possible, it complied with the requirements to provide
adversarial proceedings and equality of arms and incorporated adequate
safeguards to protect the interests of the person concerned (see Fitt, cited above,
§ 46).

Fl-isfond ta’ din il-gurisprudenza 1-Qorti tosserva li l-attri¢i qeghda tiddefendi I-
hrug tat-tahrika ta’ xhieda lill-Kap tas-Servizz tas-Sigurta’ u lI-informazzjoni u d-
dokumentazzjoni li talbitu jgib abbazi tal-prin¢ipju tal-equality of arms.
Madankollu, kif jirrizulta mis-suespost, dan mhuwhiex dritt bla limitu stante Ii I-
Istat ghandu d-diskrezzjoni li jillimita dan id-dritt fejn hu mehtieg sabiex
jipprotegi I-ordni pubbliku u s-sigurta’ pubblika . Huwa I-kompitu tal-Qorti li
tiskrutinja I-pro¢edura adoperata fit-tehid tad-dec¢izjonijiet mill-awtoritajiet tal-

Istat sabiex tassikura li jintlahaq bilan¢ bejn dawn id-drittijiet.

M’hemmx dubju li I-artikolu 3(2) u l-artikolu 4 (2) (a), (3) u (4) tal-Att dwar is-
Servizz tas-Sigurta’ (Kap 391 tal-Ligijiet ta’ Malta) jipprovdu limitazzjonijiet
¢ari dwar I-informazzjoni u d-dokumentazzjoni li tista’ tigi prodotta mill-Kap tas-
Servizz ta’ Sigurta’. Tali limitazzjonijiet huma konfermati wkoll mill-Kodic¢i

t’Organizzazzjoni u Procedura Civili kif fuq inghad u ghandhom jigu rispettati.

Ferm il-premess, ma jfissirx li |-Kap tas-Servizz ta’ Sigurta’ ghandu jigi
kompletament ezentat milli jittella’ jixhed. Hemm aspetti ohra ta’ proc¢edura u
skrutinju mhaddma minnu fil-process li eventwalment iwassal ghal tehid ta’

decizjonijiet rigward applikazzjonijiet li jkunu gew sottomessi lill-Identity Malta
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U li hujista’ jixhed dwarhom Kif del resto ghamel fi pro¢eduri ohra quddiem din
il-Qorti diversament preseduta u li huma wkoll esibiti in atti®. U hekk se jsir fil-

proceduri odjerni.

Ghal dawn il-motivi I-Qorti taqta’ u tiddeciedi billi —

1. Ti¢had ir-rikorsi tal-Kap tas-Servizz tas-Sigurta’ tas-17 ta’ Novembru
2021 u tal-konvenuti tal-15 ta’ Novembru 2021 hlief safejn kompatibbli ma’
dak appena deciz;

2. Tikkonferma d-digriet taghha tal-20 t’ Awwissu 2021 li bih akkordat it-
talba tal-attri¢i sabiex jitla’ jixhed il-Kap tas-Servizz tas-Sigurta’ dwar |-
applikazzjoni ghall-permess ta’ residenza tal-attri¢ci Madiha M.A. Abunada
wara t-talba taghha tat-28 ta’ Lulju 2017 li kienet giet irrifjutata nhar it-28
ta’ Dicembru 2017 limitatament pero’ sal-parametri permissibbli mill-
artikolu 3(2) u l-artikolu 4 (2) (a), (3) u (4) tal-Att dwar is-Servizz tas-
Sigurta’ (Kap 391 tal-Ligijiet ta’ Malta). Ghal kull bon fini gieghed jigi ukoll
ordnat lix-xhieda li tinghata kif ordnat u kwalunkwe dokument li jista’ jkun
hemm esebit, ghandha tigi ssigillata u ma tinfetahx hlief b’ordni tal-Qorti,
ukoll lix-xhud konc¢ernat jiddeponi bil-maghluq.

Onor. Dr. Miriam Hayman LL.D.
Imhallef

Victor Deguara
Dep. Reg.

5 Almarghani Aboubakr Alzarouq Salem vs Identity Malta deciz fil-5 ta’ Mejju 2022
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