QORTI TAL-APPELL

IMRALLFIN

S.T.0O. PRIM IMHBALLEF MARK CHETCUT!I
ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 20 ta’ Marzu, 2023.

Numru 2

Appell numru 515/2022/1

J & J Gauci Granite Limited (C-21612)
V.

Grand Harbour Regeneration Corporation
plc (C-42094)

1. Dan huwa appell ta’ Grand Harbour Regeneration Corporation Limited [“l-

awtorita kontraenti” jew “l-appellanti”’] minn decizjoni tal-25 ta’ Ottubru

2022 tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni],

imwaqqaf taht ir-Regolamenti tal-2016 dwar [|-Akkwist Pubbiku [‘L.S.

601.037], li laga’ oggezzjoni ta’ J&J Gauci Granite Limited [‘Gauci

Granite”] kontra decizjoni tal-appellanti li twarrab l-offerta taghha wara

sejha ghal offerti ghal-kuntratt pubbliku maghmula mill-appellanti. Il-fatti

relevanti huma dawn:
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2. L-appellanti ghamlet sejha ghal offerti “for the upgrading of pavements
and parking areas at Triq il-Lanca, Valletta”. Fost il-kondizzjonijiet tas-
sejha taht special conditions, period of execution of tasks kien hemm dik li

tghid hekk:

»32.1 All works specified in this document shall be completed within
forty (40) weeks from the date of order to start works as specified in
Article 31.1 of the Special Conditions and as per submitted Gantt
chart.

»Furthermore, the Contractor shall ensure that the following mile-
stones are attained:

»12 weeks from order to start works: 400 sgm of paving sub-base
(including services) and 300 sgm of exposed aggregate parking base;

»20 weeks from order to start works: cumulatively 1,200 sgm of paving
sub-base (including services) and 900 sgm of exposed aggregate
parking base;

»28 weeks from order to start works: cumulatively 2,000 sgm of paving
sub-base (including services) and 1,500 sgm of exposed aggregate
parking base.

»The contractor will be expected to commit sufficient resources to
carry out works on more than one area at the same time in order to
guarantee that all works as specified in this tender document are
completed on time. The Contractor may be requested to work on
Sundays and Public Holidays, at his own expense, in order to meet
the deadlines.«

3. Gauci Granite tefghet offerta izda I-appellanti b’ittra tas-7 ta’ Settembru
2022 (“notice of intent”) gharrfitha illi I-offerta taghha twarrbet ghax tgieset
“technically non-compliant” u illi I-kuntratt kien sejjer jinghata lil Schembri
Barbros Limited. Fost ir-ragunijiet ghala twarrbet |-offerta hemm dik i

tghid hekk:

»Gannt chart.

»As per article 32.1 of the tender document, by the first milestone of
12 weeks “400 smqg of paving sub-base and 300 sgm of exposed
aggregate parking bays had to be completed”. In the Gantt chart
submitted with the offer, bidder indicated that the “supply and laying of
concrete slabs inclusive of exposed aggregate slabs and ancillary
works such as the formation of manholes” is to commence on week
13. The Gantt chart is thus considered as non-compliant. Since this
is a note 3 requirement offer is considered as technically non-
compliant.«
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L-appellanti fl-ittra taghha tas-7 ta’ Settembru 2022 kompliet gharrfet lil
Gauci Granite illi kien hemm nuqqasijiet ohra li setghet talbet kjarifika jew
korrezzjoni taghhom billi jagghu taht note 2! izda ma ratx il-htiega li
taghmel hekk ladarba I-offerta xorta kellha titwarrab ghar-raguni

msemmija fil-parafrafu ta’ qabel dan.

Gauci Granite ressqget oggezzjoni quddiem il-Bord ta’ Revizjoni u I-bord
bid-decizjoni tal-25 ta’ Ottubru 2022 li minnha sar dan |-appell laga’ |-
oggezzjoni u ordna illi I-evalwazzjoni ssir mill-gdid. Ir-ragunijiet ghal din id-
decizjoni gew imfissra hekk:

»This board, having noted this objection filed by JJ Gauci Granite Ltd
(herein after referred to as appellant) on 16/09/2022, refers to the
claims made by the same appellant whereby the appellants mainly
contend that:

»A) according to the contracting authority, appellant did not
reach a certain milestone by 12 weeks; conflictingly
however the technical offer did not require this 12-week
milestone;

»B) the contracting authority did not correctly assess the
Gantt chart submitted by appellant.

»The contracting authority in their letter of reply dated 23" September
2022 together with their verbal submissions contended:

»A) appellant seems to have either misunderstood or ignored
the tender requests with regards to milestones;

»B) the technical offer required a programme of works in the
form of a Gantt chart and if this was unclear appellant
had the option of seeking clarification.

»The board, having considered the arguments and documentation
from all parties namely the appellant, the contracting authority and
preferred bidder including the testimony of the witnesses duly
summoned noted that:

»During the hearing it was established that the letter of rejection sent
by the contracting authority to Messrs JJ Gauci Granite Ltd
erroneously made reference to ‘bays’ instead of ‘base’ when quoting
article 32.1 of the published special conditions.

Note 2 tghid hekk: “Tenderers will be requested to either clarify/rectify any incorrect
and/or incomplete documentation, and/or submit any missing documents within five (5)
working days from notification.”
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»Through documentation submitted, the board notes that a number of
clarifications relating to the eligibility criteria and other criteria falling
under 6 ‘Note 2’ should have been sought but were skipped on the
pretext that bids were technically not complaint.

»Also, the board notes that it remains unclear on whether the first
milestone requested through article 32.1 of the special conditions
would be reached by the appellant company and again this could have
been a matter of clarification.

»The board opines that the evaluation process should be reinitiated
and to follow fully the three (3) sequential stages of evaluation:
administrative avaluation, technical evaluation and financial evalu-
ation, and clarifications sought where necessary.

»A new evaluation committee is to be appointed to be composed of
members not previously involved in this evaluation.

»The board concludes and directs that:
»a) upholds the appellant’s objection;
»b) evaluation process is to be reinitiated as detailed above;

»C) a new evaluation committee is to be appointed composed of
different members;

»d) directs that the deposit paid by the appellant be reimbursed.«

6. L-awtorita kontraenti appellat b’'rikors tal-14 ta’ Novembru 2022, li Gauci

Granite wiegbet ghalih fis-6 ta’ Dicembru 2022.

7. L-aggraviji tal-appell gew imfissra hekk:

»L-Ewwel Aggravju — In-notice of intent, mibghut mis-soc¢jeta espo-
nenti lis-soc¢jeta appellanta [recte, appellata, i.e. Gauci Granite] fost
nuqgassijiet ohra jghid illi n-nuqgas li wassal ghal-iskwalifikazzjoni tal-
offerta tas-socjeta appellata kien jitratta primarjament il-fatt illi I-pro-
gramme of works illi kellu jkun parti essenzjali tall-offerta, li gie sotto-
mess permezz tall-Gannt chart provduta mis-soc¢jeta appellata, kien
juri illi hija ma kinitx ser izzomm mat-termini stipulati fl-artikolu 32.1
(Section 2 — Special Conditions) tat-tender document. ... ... ...

» Dan ir-rekwizit kien rekwizit li jaga taht ‘note 3’ ta’ klawzola 5 tal-
istruzzjonijiet ghall-offerenti li ma tippermettiex li ssir retifika u titstipula
illi:
»“Only clarifications on the submitted information in respect of the
latter may be requested. No clarifications shall be allowed where

there is no doubt that the submitted technical offer does not
comply to the requested specifications.”

»Dan jirrikjedi illi s-socjeta esponenti setghat biss titlob kjarifika
rigward l-informazzjoni provduta mill-offerent, f'dan il-kaz is-soc¢jeta
appellata, minghajr ma ssir ebda rettifikazzjoni, u, fkaz illi ma jkunx
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hemm dubju illi I-offerta teknika hekk kif sottomessa ma tissodisfax ir-
rekwiziti teknici specifikati, ma ghandhomx jintalbu kjarifiki.

»Stante li mill-programme of works ossia [-Gannt chart sottomessa
mis-socjeta appellata kien johrog bic-car li dak rikjest fiz-zmien
stipulat, ossia fl-ewwel milestone ta’ tnax-il (12) gimgha mill-order to
start works ... ma kienx ser ikun sar fiz-zmien stipulat skond din I-
ewwel milestone i kella tintlahaq, allura ma kienx hemm lok ta’
kjarifika u I-unika mod kif |-offerta tas-socjeta offerenti setghat tkompli
tigi evalwata kienet billi tigi retifikata |-Gannt chart (programme of
works) li hija ssottomettiet mal-offerta taghha sabiex turi illi x-xoghlijiet
li kellhom jitwettqu fl-ewwel tnax-il (12) gimgha mill-order to start works
kienu verament ser ikunu ged isiru skond dak rikjest fl-istess tender
document. Ghaldagstant, il-Bord ta’ Revizjoni ma kellux ragun meta
jghid fid-decizjoni tieghu li “this could have been a matter of clari-
fication”.

»It-Tieni Aggravju — Fid-decizjoni tieghu il-bord stess, wara li sema’ x-
xhieda u evalwa l-evidenza u d-dokumentazzjoni kollha prodotta mill-
partijiet jghid:

»“Also, the board notes that it remains unclear on whether the first

milestone requested through article 32.1 of the special conditions
would be reached by the appellant company.”

»Ghaldagstant il-bord jikkonferma fid-decizjoni tieghu illi kien baga’ ma
harigx b’'mod c¢ar jekk is-socjeta appellata kinitx ser tilhaq l-ewwel
milestone stipulat fl-artikolu 32.1 ta’ l-ispecial conditions, u li din
setghet kienet semplicement kwistjoni ta’ kjarifika. Madankollu, anke
wara li s-socjeta appellata kellha kull opportunita taghmel il-kjarifiki
taghha, u tipprezenta l-evidenza u x-xiehda kolla necessarja sabiex
turi lill-Bord ta’ Revizjoni illi s-sottomissjoni taghha kienet tissodisfa
dak rikjest fit-tender document, il-Bord ta’ Revizjoni jerga’ jikkonferma
I-konkluzjoni tall-bord ta’ evalwazzjoni originali, billi jikkonstata i
langas ghalih ma kienet sorvolata |-kwistjoni ta’ jekk is-soc¢jeta appell-
ata kinitx ser tkun fposizzjoni li tissodisfa r-rekwiziti tat-tender docu-
ment li kieku kellha timxi mal-programme of works (Gannt chart)
sottomessa mal-offerta taghha. Ghaldagstant huwa inkoncepibbli kif,
jekk il-Bord ta’ Revizjoni wkoll, wara li sema’ x-xhieda u analizza I-
provi kolla prezentati mis-soc¢jeta appellanta, baga’ b’dubju gravi dwar
jekk l-offerta sottomessa mis-socjeta appellanta Kkinitx tikwalifika
teknikament u setghatx tissodisfa I-kriterji kollha tat-talba ghal offerti,
wiehed logikament jistagsi kif ser ikun fposizzjoni li jasal fkonkluzjoni
favorevoli ghas-socjeta appellanta, u/jew diversa minn dik tal-bord ta’
evalwazzjoni ta’ qablu, bord ta’ evalwazzjoni gdid, liema bord ta’
evalwazzjoni gdid mhux ser ikollu tali provi u xiehda ghad-dispos-
izzjoni tieghu sabiex ikun jista’ jaghsal ghal-konkluzjonijiet tieghu.
Ghaldagstant, ... ir-rimedju moghti fid-decizjoni jista’ biss iwassal ghal
aktar telf ta’ Zzmien u rizorsi li ma jista’ jwassal ghal ebda benefic¢ju
komuni.

»Kif diga premess, |-ebda kjarifika moghtija mis-socjeta appellata ma
setghat qatt tissana I-offerta teknika taghha. Di piu, il-programme of
works, ossia |-Gannt chart prezentata mis-soc¢jeta appellata, li kienet
taghmel parti obbligatorja mill-offerta teknika (tenderers’ technical
offer), kienet ¢ara u ma kienet thalli ebda dubju illi I-milestone li kella
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tintlahaq fl-ewwel tnax-il (12) xahar mill-order to start works, hekk kif
kien jirrikjedi t-tender document, ma kinitx ser tintlahaq u ghaldagstant
l-ebda kjarifika ma setghat tkun bizzejjed sabiex tissana dak sotto-
mess mis-socjeta appellata, sakemm ma ssirx ratifikazzjoni tal-istess
programme of works, ossia |-Gantt chart sottomessa, xi hada illi qatt
ma setghet jew tista’ ssir. Madankollu, fid-decizjoini tieghu il-Bord ta’
Revizjoni hass li I-bord ta’ evalwazzjoni messu ikkomunika mas-
socjeta appellata u talab kjarifika, dan nonostante li |-kwistjoni kienet
wahda li taga’ taht note 3 u ma setghet issir ebda ratifikazzjoni ta’ dak
sottomess mis-socjeta appellata.

»Meta wiehed jifli bir-reqga dak sottomess fil-programme of works
(Gannt chart) sottomess mis-socjeta appellata rigwardanti x-xoghlijiet
li kellhom isiru fl-ewwel tnax-il (12) gimgha mill-order to start works,
wiehed jara li I-kliem tekniku uzatt fl-istess Gannt chart ma kien
jirrifletti bl-ebda mod dak rikjest fl-artikolu 32.1 tal-ispecial conditions,
liema fatt jindika illi I- programme of works (Gannt chart) prezentata
mal-offerta teknika tal-oblatur ma kinitx intiza sabiex tissodisfa r-rekwi-
ziti stipulati fl-istess dokument ghall-offerti — nugqas li bl-ebda mod ma
seta’ jigi sanat mill-bord ta’ evalwazzjoni u wisq anqas mis-socjeta
appellata. Kif diga gie stabbilit ripettutament minn din il-qorti:

“L-eccess fil-manjanimita u fit-tfittix sabiex jigu salvati offerti ak-
kost ta’ kollox mhux espressjoni ta’ proporzjonalitd imma huwa
sproporzjon kontra min kien compliant mill-bidu nett. Din il-qorti
mhux l-ewwel darba li tirribadixxi li kull oblatur irid, sa mill-bidu
nett mal-offerta tieghu, isegwi rigorozament dak li trid is-sejha
ghal offerti u m’ghandux jippretendi li jigi mitlub “jirranga” I-offerta
biex ikun kompatibbli ma’ dak mitlub.”

»Di piu, fdan il-kaz is-soc¢jeta appellata kellha kull ¢ans tissottometti
talba ghal kjarifika fi stadju ta’ kjarifiki, izda dan bagghet ma ghamlitux
u pprocediet billi tissottometti programme of works (Gannt chart) li ma
kienx jissodisfa ir-rekwiziti teknici stipulati fit-tender document.

»|t-Tielet Aggravju — Minghajr ebda predudizzju ghas-suespost, f'kaz li
s-soc¢jeta appellanti kellha tippro¢edi skond id-decizjoni tal-Bord ta’
Revizjoni dan ser iwassal sabiex bord ta’ evalwazzjoni gdid jerga’
jevalwa I-istess dokumentazzjoni hekk kif sottomessa mis-socjeta
appellanti, inkluz il-programme of works (Gannt chart) hekk kif pre-
zentata mis-socjeta appellanti, u bl-istess mod bhall-bord ta’ eval-
wazzjoni ta’ gablu mhu ser ikun jista’ jitlob ebda ratifikazzjoni [recte,
rektifikazzjoni] tal-programme of works stante li dan jaga’ taht note 3 u
ghaldagstant ma tista’ ssir ebda korrezzjoni jew ratifikazzjoni [recte,
rektifikazzjoni] mis-socjeta appellata sabiex tissana I-offerta taghha.

»Ir-Raba’ Aggravju — Il-milestones li kellhom jigu rispettati skond dak
mitlub fit-tender document, specifikament dawk taht |-artikolu 32.1 tal-
ispecial conditions, kienu l-istess ghal kulhadd u li kieku I-offerta tas-
socjeta appellanti kella tigi ammessa sabiex tkompli tigi evalwata mill-
bord ta’ evalwazzjoni, nonostante I-fatt illi kien johrod b’'mod ¢ar illi din
kienet technically non-compliant stante li ma kinitx ser tkun konformi
mar-rekwiziti tekni¢i tas-sejha ghall-offerti ghaliex ma kinitx ser tkun

2 App. 35/2022, 22 ta’ Gunju 2022
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fposizzjoni li taghmel ix-xoghol rikjest fit-tender document fl-ewwel
tnax-il (12) gimgha mill-order to start works u dan skond il-programme
of works (Gannt chart) sottomess minnha stess, kien ser iwassal
sabiex, oltre mill-fatt illi kienu ser jintilfu |-ghanijiet tal-progett innifsu,
din kienet ser tikseb vantagg ingust fuq l-offerenti I-ohra u ghaldags-
tant l-iskwalifika taghha kienet ne¢essarja sabiex tithares il-kompetizz-
joni gusta.

[l-Hames Aggravju — ... il kwistjoni dwar l-izball tipografiku msemmi
fid-decizjoni moghtija mill-bord ma kienx zball gravi jew sostantiv tant li
b’xi mod seta’ jwassal ghad-decizjoni tal-bord li jilga’ l-appell tas-
socjeta appellata. Jigi rilevat li dan I-izball sar biss fin-notice of intent
mibghut lis-so¢jeta appellata fejn saret referenza ghall-kelma ‘bays’
minflok ma saret referenza ghall-kelma ‘base’ sabiex tirrifletti dak i
kien miktub fartikolu 32.1 tal-ispecial conditions tat-tender document
de quo. Madankollu, dan ma jnaqgas xejn mill-fatt illi |-offerta tas-
so¢jeta appellata kienet wahda teknikament non-compliant ghar-
ragunijiet surreferiti u dan l-izball ma seta’ gatt ikun bazi suffi¢jenti
sabiex jintlaga’ I-appell tas-soc¢jeta appellata ghaliex dan I-izball kien
sar fi stadju ta’ notifika u mhux fi stadju ta’ evalwazzjoni tat-tender u
tal-offerta sottomessa mis-socjeta appellata.

Is-Sitt Aggravju — Minghajr predgudizzju ghas-suespost, il-progett
ravvizat fit-tender huwa wiehed parzjalment finanzjat minn fondi ewro-
pej liema fondi iridu jkunu zborsati sal-ahhar ta’ Dicembru 2023 u fkaz
illi kellha terga’ ssir evalwazzjoni mill-gdid tal-offerti wara li jinhatar
bord ta’ evalwazzjoni gdid, skond id-decizjoni tal-Bord ta’ Revizjoni,
dan ser iwassal sabiex it-termini ta’ zmien stipulati fl-istess tender ma
jkunux jistghu jintlahqu u |-progett “for the upgrading of pavements
and parking areas at Triq il-Lanc¢a, Valletta” ma jkunx jista’ jsir.

»Ghaldagstant, ghar-ragunijiet premessi is-so¢jeta esponenti ... titlob
lil din il-gorti sabiex ... joghgobha:

»e thassar u tirrevoka id-decizjoni appellata moghtija mill-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i datata 25 t'Ottubru 2022 (Kaz
numru 1801);

»e tikkonferma d-decizjoni tal-bord ta’ evalwazzjoni appuntat mis-
so¢jeta kontraenti appellanti u tordna li Il-offerta tas-socjeta
appellata ... ghall-finijiet tat-tender de quo tigi skwalifikata; u

»e sussidjarjament, jekk dak mitlub fl-ewwel u fit-tieni talba mhuwiex
possibli, tordna I-kancellazzjoni ta’ s-sejha ghal offerti de quo
b’'referenza GHRC/011/2022-MXT — tender for the upgrading of
pavements and parking areas at Triq il-Lanca, Valletta.

»Bl-ispejjez ... ... ... «

8. Gauci Granite wiegbet hekk:

ot en e dak li gieghda titlob il-korporazzjoni appelanti ma hija xejn
ghajr apprezzament mill-gdid tal-provi u fatti imressqa u ga kkun-
siderati mill-Bord ta’ Rivizjoni.

Pagna 7 minn 13



Appell numru 515/2022/1 20/03/2023

P . hija prassi stabbilita li I-Qrati tal-Appell bhala grati ta’ reviz-
joni ma jiddisturbawx I-apprezzament u d-diskrezzjoni tal-Qorti tal-Prim
Istanza, fil-kaz odjern Bord ta’ Revizjoni, sakemm ma jkunx hemm
ragunijiet gravi li jimportaw ingustizzja manifesta, motivazzjoni li tkun
inkongruwa, inadequata, illogika jew apprezzament manifestament
zbaljat.

»Mis-smigh quddiem il-bord tal-appell hareg bl-aktar mod ¢ar li I-bord
ta’ aggudikazzjoni interpreta I-klawsoli tas-sejha ghall-offerti zbaljata-
ment, hawwad l-istadji rikjesti mat-termini ta’ zmien imposti.

»ll-bord ta’ aggudikazzjoni ghamel interpretazzjoni zbaljata wkoll tal-
ispjegazzjoni ta’ dak riferut bhala note 3, kif baga’ jaghmel fdan I-
appell. Din in-nota spejgattiva tistipola li filwaqt li rettifikazzjonijiet tal-
kundizzjonijiet dikjarati taht note 3 ma jistghux jsiru, kjarifi¢i huma
permessibbli. Huwa dan li tghid n-note 3, huwa dan Ii kien affermat
mill-bord tal-appell, kjarifka u mhux retifikazzjoni u huwa dan i |-
awtorita kontraenti ged taghmilha ta’ bir-runha li ma tifihmx.

»Minghajr pregudizzju ghal dan il-fatt, it-terminu rikjest fis-sejha ghall-
offerta hija dik stipulata [recte, it-terminu ... huwa dak stipulat] fis-
sejha ghal offerti. Is-sejha kienet tistipola li mal-offerta kellu jigi ezebit
il-construction management plan, health and safety risk assessment,
programme of works, it-technical offer questionaire u d-dettalji tal-
esperti. L-appellat kien konformi ma’ dawn ir-rekwiziti, li stipulaw
terminu ghall-konkluzjoni tax-xoghlijiet ta’ erbghin (40) gimgha, kon-
ferma li taw l-appellati fl-istess sejha. Is-sejha ma kienet tirrikjedi I-
ebda terminu iehor. ll-milestone li fuqu, erronjament, gieghda tibbaza
l-appell taghha I-korporazzjoni appellanti, tifforma parti mill-kundizz-
jonijiet specifi¢i u mhux mill-offerta teknika.

»Minkejja dak spjegat precedentement, jigi spjegat ukoll li hija ghal
darb’orhra Zbaljata I-korporazzjoni appellata meta interpretat il-kun-
dizzjonijiet specifici. Dawn jaghmlu riferenza ghall exposed aggregate
concrete base u mhux il-parking bays kif ged ti¢¢ita n-notice of intent.
L-artikolu 32.1 ghandu sinifikat kompletament differenti fil-qasam tal-
kostruzzjoni. Filwaqgt li l-aggregate exposed concrete base tirreferi
ghas-saff (layer) ta’ taht il-finish (il-bazi) il-parking bays jirreferu ghall-
finish. Dan johrog ukoll fid-deskrizzjoni tas-sub base li jigi saff taht il-
bazi tal-pavimentar, li huwa tip ta’ finish iehor.

»L-offerta teknika ma kienet tirrikjedi I-ebda data ghall-konkluzjoni tal-
parking bays apparti t-terminu generali ta’ erbghin (40) gimgha.
Jinghad ukoll li dan, kuntrarjament ghal dak sottomess mill-korpor-
azzjoni appellanti, huwa fazi li tigi wara li tkun tlestiet il-bazi (base).

»Specifikament dwar l-aggravju numru wiehed, li jitratta dwar il-pro-
gramme of works “li kellu jkun parti essenzjali tal-offerta, li gie sotto-
mess permezz tal-Gannt chart ... juri illi hija ma kinitx ser izzomm mat-
termini stipulati fl-artikolu 32.1 (Section 2 — Special Conditions).

»Jibda sabiex jinghad li I-ispecial conditions ma jirregolawx |-offerta,
izda hija I-offerta teknika li tirregola I|-offerta u jerga’ jigi enfasizzat Ii I-
offerta teknika ma kienet taghmel riferenza ghal ebda special con-
ditions. L-offerta teknika kienet tistipola li I-progett kellu jkun lest fi
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zmien erbghin gimgha u riedu Gannt chart; il-konferma tal-erbghin
gimgha nghatat kif ukoll inghata I-Gannt chart.

»Ingabet ukoll il-prova li I-klawsola fil-parti tal-offerta teknika kienet
miktuba differenti minn kif din kienet solitament tinkiteb meta jkun
hemm milestones importanti. F’dak il-kaz, fl-offerta teknika jkun hemm
riferenza ghall-ispecial conditions. Quddiem il-Bord ta’ Revizjoni dan il-
punt gie ppruvat billi gew ezebiti numru ta’ sejhiet ghal offerti li fil-fatt
jaghmlu riferenza ghall-ispecial conditions.

»Lil hinn mill-fatt li s-sejha kienet tirrikjedi biss terminu wiehed — tkom-
plija tal-progett fi zmien erbghin gimgha — il-progett kif ipprezentat mis-
so¢jeta appellata tramite [-Gannt chart xorta wahda kien jindika li
kienu ser jilhqu I-miri rikjesti fl-ispecial conditions. Biss il-bord ta’ aggu-
dikazzjoni ma fehmitx dak lilha spjegat [recte, il-bord ... ma fehemx
dak lilu spjegat] fil-Gannt chart u, minflok ma [talab] kjarifika, kif illum
gie determinat li [kellu jaghmel, baga’ jinsisti] li ]ma kellux jaghmel]
hekk. Filwaqt li I-mile stones kienu jindikaw:

»“12 weeks from order to start works; 400 square metres of
paving sub-base (including services and 300 square metres of
exposed aggregate parking base).

»“20 weeks from order to start works; 1,200 square metres of
paving sub-base (including services and 900 square metres of
exposed aggregate parking base).

»“28 weeks from order to start works; 2,000 square metres of
paving sub-base (including services and 1,500 square metres of
exposed aggregate parking base).”

»ll-Gannt chart tal-appellati turi li dawn il-milestones ser jintlahqu
kollha bejn week 11 u week 16.

»L-appellati spjegaw bic-¢ar quddiem il-Bord ta’ Revizjoni kif dak
deskritt fil-Gannt chart jigifieri supply and laying of underground/
buried infrastructure such as sleeves huwa sinonomu ghal dak rikjest
fil-milestones, jigifieri, sub-base u base.

»Dwar it-tieni aggravju, fejn il-korporazzjoni appellanti ged issostni li I-
bord ta’ appell stess [kellu] dubbju dwar jekk |-ewwel mira stipulata fl-
ispecial conditions kinitx ser tintlahag u [sostna] li kien dover tas-
socjeta appellata li ggib din il-prova quddiem il-Bord ta’ Revizjoni,
jinghad is-segwenti.

»Fl-appell odjern, is-socjeta appellanti sostniet bil-provi li, differenti
minn kif qed tiddefendi ruhha I|-korporazzjoni appellanti, fejn tuza I-
kliem tender document, I-offerta teknika hija regolata mill-parti proprju
riferita bhala l|-offerta teknika u minn dik biss. L-uzu tal-kliem tender
document huwa intiz biss sabiex il-korporazzjoni appellanti tipprova
ssalva I-pozizzjoni taghha u tissana I-izbalji kbar taghha.

»L-offerta teknika kienet skrupolosament segwita mis-socjeta appell-
ata, punto e basta. Minghajr predudizzju ghal din is-sottomissjoni,
xorta wahda, jerga’ jigi repetut li I-miri rikjesti ta’ tnax-il (12) gimgha u |-
miri |-ohra kienu se jintlahqu u I-bord ta’ aggudikazzjoni, jekk kellu
dubbiju, kellu sempli¢ciment jitlob kjarifika. Biss johrog ¢ar li I-bord ta’
aggiudikazzjoni dan ma riedx, u sal-lum ma jridx, jaghmlu.
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»Dwar it-tielet aggravju, fejn gieghed jinghad li kull evalwazzjoni tal-
offerta minn bord ta’ aggudikazzjoni gdida xorta ma tista’ tippermetti
ebda ratifikazjoni tal-program ta’ xoghilijiet, jinghad ... li I-korporazzjoni
appellata ged taghmilha ta’ bir-ruhha li ma tridx0 tithem id-decizjoni
moghtija. Qieghda tipprova tbiddel dak kollu li nkiteb ukoll mill-Bord ta’
Revizjoni. Dan l-aggravju huwa fieragh u ftit hemm x’jinghad dwaru
ghajr li jekk ikun bord ta’ aggudikazzjoni serju u indipendenti, ser jkun
kapaci jithem id-direzzjoni moghtija lill-istess bord mill-Bord ta’
Revizjoni.

»Dwar ir-raba’ aggravju, dwar il-milestones u jekk kellha tigi ammessa
s-socjeta appellanti kienet ser tikseb vantagg ingust fuq I-offerenti |-
ofra, jinghad li dik hija konkluzjoni gratwita u ghal darb’ohra zbaljata.
Dan l-aggravju gieghed jipprova jinsinwa konkluzjoni differenti minn
dik raggunta mill-Bord ta’ Revizjoni. Il-Bord ta’ Revizjoni ddikjara li |-
konkluzjoni tal-bord ta’ aggudikazjoni li s-soc¢jeta appellata kienet
technically non-compliant ma kinitx konkluzjoni korretta fost affarijiet
ohra, peress li l-istess bord ta’ aggudikazzjoni wasal ghal konkluzjoni-
jiet li ma kellux jasal gabel ma jaghmel id-debiti kjarifici.

»ll-bord iddikjara li I-bord ta’ aggudikazzjoni ghamel diversi zbalji fil-
kunsiderazzjoni tieghu u mhux interpretazzjoni Zzbaljata biss tal-
milesstones. ll-bord iddikjara li

»“Through the documentation submitted, the board notes that a
number of criteria relating to eligibility criteria and other criteria
falling under note 2 should have been sought but were skipped on
the pretext that the bids were technically non-compliant.”

»Kienet wara din |-osservazzjoni li I-bord ghadda sabiex jikkonferma i,
ukoll fuq il-milestones formanti parti minn dan l-aggravju, |-bord kellu
jaghmel id-debita kjarifikazzjoni. lI-Bord ta’ Revizjoni fil-fatt kkonkluda li

»“The board opines that the evaluation process should be re-
initiated and to follow fully the three (3) sequential stages of evalu-
ation: sdministrative evaluation, technical evaluation and financial
evaluation, and clarifcations sought were necessary.”

»lmkien minn dak li kkonkluda |-Bord ta’ Revizjoni ma hemm xi
vantagg ghas-socjeta appellata jekk I-istess bord ta’ aggudikazzjoni
[isegwi] r-regoli [tieghu] stess.

»Dwar il-hames aggravju, dwar ir-raguni mghotja ghall-iskwalifika dwar
il-bays jew base ridott mis-soc¢jeta appellanti ghal zball tipografiku, fil-
fatt imur lil hinn minn dan. Fix-xiehda hareg ¢ar li waqt I-aggudikazz-
joni d-definizzjoni base u bays kienu interpretati bhala sinonomi. Dan
huwa totalment zbaljat, huwa evidenti ukoll mid-dokumenti tat-tender,
hekk kif jidher id-differenza bejniethom. Is-sub-base jirrizulta fil-pjanti
(schematic drawings) tal-progett kif jidhru ukoll il-parking bays rikjesti
fl-istess progett. Il-punt li kien gieghed jigi dibattut kien bilfors il-base
peress li I-parking bays huma fazi tal-progett li tigi aktar tard. Fugq dan
is-socjeta appellata taghmel riferenza ghax-xiehda moghtija mill-Perit
Borg Bonaci li mhux biss spjega d-differenza izda spjega wkoll ghaliex
is-soc¢jeta appellata kellha ragun. Jirrizuta wkoll provat I-izball tal-bord
aggudikattiv mill-kontro-ezami tax-xhud principali tas-soc¢jeta appell-
anti waqt is-smigh tal-Bord ta’ Revizjoni, |-Perit Mario Bonello li nga-
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bad diversi drabi fkontradizzjonijiet meta pprova jiggustifika I-konkluz-
jonijiet tal-bord ta’ aggudikazzjoni.

»Dwar is-sitt aggravju jinghad biss li dan mhuwiex aggravju legali;

huwa biss intiz sabiex jaghaml pressjoni inaccettabli fuq il-qorti u
[ghandu jigi skartat] kompletament minghajr ebda kunsiderazzjoni.

»Dwar it-talba tal-appell issir riferenza ghat-talba sussidjarja numerata
3 u jigi sollevat li dak mitlub mhuwiex fil-urisdizzjoni ta’ din il-Qorti tal-
appell: talba ohra intiza biss sabiex tpoggi lill-qorti taht pressjoni
indebita.

Jinghad qgabel xejn illi I-ewwel argument fit-twegiba ta’ Gauci Granite —
viz. illi grati fil-grad ta’ appell “ma jiddisturbawx l-apprezzament u d-diskrezz-
joni” tal-grati tal-ewwel grad — huwa argument ormai superat ghax il-Qorti
tal-Appell tgis illi ghandha awtonomija shiha fl-apprezzament tal-fatti u
ghandha kull setgha tinterpreta I-fatti mod iehor minn kif tkun fehmithom

gorti tal-ewwel grad?.

Tghid hazin ukoll Gauci Granite meta tghid illi “I-ispecial conditions ma
jirregolawx |-offerta”. L-ispecial conditions huma wkoll parti mill-kondizz-
jonijiet li ghandhom jitharsu mill-oblaturi u ghalhekk nuqqas ta’ konformita

mal-ispecial conditions huwa nuqqas li jista’ jwassal biex offerta titwarrab.

ll-kwistjonijiet ewlenin mela huma dawn: i. l-offerta kif imfissra fil-Gannt
chart hija ¢ara bizzejjed biex minnha tista’ tghid jekk hijiex jew le konformi
ma’ dak li jridu |-kondizzjonijiet tas-sejha? ii. jekk ma hijiex ¢ara, il-kumitat
tal-ghazla seta’ u kellu jitlob kjarifika gabel ma jwarrabha? iii. jekk |-offerta

hija ¢ara, kienet jew ma kinitx konformi mal-kondizzjonijet tas-sejha?

Ara Antoinette Cutajar v. Onor. Joseph Muscat et, App. 14/12/2018, rik. 891/2014, para.
7.
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12.

13.

14.

15.

16.

Gauci Granite fit-twegiba taghha ghall-appell tghid illi “dak deskritt fil-
Gannt chart jigifieri supply and laying of underground / buried infra-
structure such as sleeves huwa sinonomu ghal dak rikjest fil-milestones,
jigifieri, sub-base u base”. Dan ma huwiex korrett. Dak li riedu |-mile-
stones huwa illi sat-tnax-il gimgha jkunu tlestew ukoll “300 sqm of
exposed aggregate parking base”. Il-Gannt chart izda tghid illi “supply and
laying of concrete slabs, inclusive of exposed aggregate slabs” ghandu
jinbeda fit-tlittax-il gimgha u jitlesta sat-tnejn u ghoxrin gimgha, li jfisser illi
sat-tnax-il gimgha dan ix-xoghol ma jkunx ghadu nbeda, u wisq anqas
ghalhekk ma jkunu tgieghdu t-tliet mitt metru kwadru (300 m?) ta’

‘exposed aggregate parking base” li trid il-milestone.

lI-Gannt chart ghalhekk turi, bla htiega ta’ ebda kjarifika, illi I-milestones li
jridu I-kondizzjonijet tas-sejha ma humiex sejrin jitharsu, u l-offerta kif
imfissra fil-Gannt chart hija ¢ara bizzejjed biex minnha tista’ tghid illi ma

hijiex konformi ma’ dak li jridu I-kondizzjonijiet tas-sejha.

Billi fl-ittra tas-7 ta’ Settembru 2022 (notice of intent) issemmew “bays”

LA 11

flok “base” ma jibdel xejn minn dan: il-fatt jibga’ illi t-tqgeghid ta’ “exposed
aggregate parking base” sejjer jibda fit-tlittax-il gimgha flok ikunu ga

tgieghdu 300 m? minnu sat-tnax-il gimgha.

Ghamlet sew ghalhekk l-awtorita kontraenti li warrbet |-offerta bla ma
talbet ebda kjarifika, u I-ewwel aggravju ghandu jintlaga’. Billi dan huwa

bizZzejjed biex jintlaga’ I-appell, ma jibgax mehtied li ngisu I-aggravji |-ohra.

ll-qorti ghalhekk tilga’ I-appell, thassar id-decizjoni appellata tal-Bord ta’

Revizjoni u tikkonferma d-decizjoni tal-awtorita kontraenti.
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17. L-ispejjez ta’ dan l-appell thallashom Gauci Granite.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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