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I-Qorti,
Preliminari

1. Dan huwa appell maghmul mis-soc¢jeta intimata MPM Capital
Investments Limited (C 46783) [minn issa ’| quddiem ‘is-socjeta appellanta’]
mid-decizjoni tal-Arbitru ghas-Servizzi Finanzjarji [minn issa ‘| quddiem ‘I-

Arbitru’] moghtija fid-19 ta’ April, 2022, [minn issa 'l quddiem ‘id-decizjoni
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appellata’], li permezz taghha ddecieda l-ilment tar-rikorrent Joseph Zerafa

(K.I. nru. 300854(M)) [minn issa’l quddiem ‘lI-appellat’] kif gej:

“Ghar-ragunijiet kollha moghtija hawn fuq f'din id-decizjoni, I-Arbitru jqis li I-ilment
huwa wiehed gust, ekwu u ragonevoli u qed jilgghu sakemm huwa kompatibbli ma’
din id-decizjoni.

L-Arbitru jqis li fic-cirkostanzi partikolari tal-kaz ikun gust li l-ilmentatur jinghata
kumpens fis-somma ta’ €2,084 ghall-parti sostanzjali tat-telf sostnut izda m’hijiex
is-somma totali ta’ €2,585 li talab I-ilmentatur.

L-Arbitru wasal ghal din il-figura ibbazata fuq Il-ekwita, il-gustizzia u r-
ragonevolezza. Ghalkemm, kif qal aktar ’il fuq I-Arbitru f’din id-decizjoni, ma sabx
provi li juru x’kienu jkunu l-ispejjez addizjonali kieku nqasmet I-ordni f’batches,
pero, huwa evidenti illi kieku saru aktar tranzazzjonijiet, xi spejjez zejda kien ser
ikun hemm. Ghalhekk l-ilmentatur ma kienx ser jiehu I-ammont kollu li talab.
F’c¢irkostanzi bhal dawn, fejn is-somma ta’ kumpens ma tkunx tista’ tinhadem
b’mod preciz u ezatt, I-Arbitru jkollu juza d-diskrezzjoni tieghu, dejjem b’mod
meagqjus, sabiex issehh kemm jista’ jkun il-gustizzja maz-zewg partijiet.
Ghaldagstant, ai termini tal-Artikoli 26(3)(c)(iv) tal-Kapitlu 555 tal-Ligijiet ta’
Malta, I-Arbitru qed jordna lil MPM Capital Investments Limited thallas lill-
ilmentatur is-somma ta’ elfejn u erbgha u tmenin Ewro.

Bl-imghax legali mid-data tad-decizjoni sad-data tal-hlas effettiv.

Kull parti ghandha thallas Il-ispejjez taghha”.

Fatti

2. ll-fatti tal-kaz odjern jirrigwardaw il-bejgh mis-soc¢jeta appellanta tal-
investiment li kellu I-appellat fil-bond maghruf bhala Barclays Bank PLC 4.75%
perp., udan skont struzzjonijiet tieghu stess. L-appellat kien tkellem minn qabel

ma’ ¢ertu Alex Mangion, li qallu li I-prezz kellu jkun fin-“nineties”, izda meta
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huwa kien ircieva s-sale contract note relattival, huwa sab li l-imsemmi

investiment fil-fatt kien inbiegh bil-prezz ta’ €0.8505.

Mertu

3. L-appellat ghalhekk ipprezenta ilment quddiem I-Arbitru fid-9 ta’
Novembru, 2020, fejn filwaqt li ssottometta li huwa kellu jigi nfurmat li I-prezz

tal-bond kien nizel gabel ma sar il-bejgh in kwistjoni, iddikjara li

“Ir-rimedju finanzjarju li ged nitlob hu dak ta’ €2,585.00 Ii hi d-differenza bejn il-prezz
tal-bejgh tal-bond tieghi mal-bejgh tal-prezz tal-istess bond ta’ siehbi Michael Cachia.
Barra minn hekk, ged nitlob ukoll I-imghax legali li ser nkun tlift sad-data ta’ meta
tingata’ I-kawza. Anki f’kaz li jkun hemm xi spejjez legali jew ta’ grati, dawn ser inkun
ged nitlobhom ukoll.”

4, Is-socjeta appellanta wiegbet fit-22 ta’ Dicembru, 2020 billi ssottomettiet
li I-ilment tal-appellat kien maghmul minn sensiela ta’ allegazzjonijiet inveritieri

u bla bazi.

Id-decizjoni appellata

5. L-Arbitru kkonsidra dan li gej li huwa rilevanti ghall-appell odjern:

“Jikkonsidra:
Il-fatti tal-kaz
L-investiment in kwistjoni

L-ilment huwa rigward il-47,000 units fil-Barclays Bank plc 4.75% Perp li nxtraw mill-
ilmentatur f'Marzu u f'April tas-sena 2019 ghall-prezz ta’ Ewro43,841.71 (inkluz

1 A fol. 12 tal-atti tal-pro¢eduri quddiem I-Arbitru.
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spejjez ta’ xiri).(fn. 12 15,000 units inxtraw bil-prezz ta’ €0.915 kull unit fis-26 ta'
Marzu 2019 ghall-kunsiderazzjoni totali inkluz spejjez ta’ €13,919.50 filwaqt li 32,000
units ohra nxtraw bil-prezz ta’ €0.92 fis-17 ta' April 2019 ghall-kunsiderazzjoni totali
inkluz spejjez ta’ €29,922.21, hekk kif johrog mill-'Purchase Contract Note' rispettivi
mahrugin minn MPM - P. 13 u 14) Sparkasse kien il-kustodju f'dawn il-kuntratti ta'
Xiri.

L-ordni tal-bejgh

Hekk kif spjegat mill-ilmentatur fl-ittra tieghu lill-provditur tas-servizz datata 22 ta'
Lulju 2020, I-ordni tal-bejgh tal-Barclays Bank plc 4.75% Perp saret bil-fomm wagqt
‘telefonata li saret fil-bidu ta' Marzu 2020'. (fn. 13 P.10) Dan gie wkoll ikkonfermat
mill-provditur tas-servizz.

Fl-affidavit tad-direttur tal-provditur tas-servizz li gie pprezentat matul il-kaz intqal li
‘Fit-2 jew 3 ta’ Marzu 2020, is-Sur RV kien ¢empilli fuq il-mobile personali tieghi biex
jistagsi informazzjoni dwar l-investimenti tieghu minhabba I-izviluppi li kienu ged
isehhu fis-swieq internazzjonali kawza tal-COVID 19 ... Matul din-telefonata, is-Sur
RV kien ta struzzjonijiet cari biex jinbieghu seba’ investimenti ...”.(fn. 14 p. 126 —
Emfasi mizjuda mill-Arbitru)

L-investiment inbiegh gimgha wara fl-10 ta' Marzu 2020 bil-prezz ta’ EUR 0.8505
kull unit ghall-kunsiderazzjoni totali (inkluz interessi u spejjez applikabbli) ta’ Ewro
41,757.96 hekk kif johrog mis-'Sale Contract Note' mahruga minn MPM. (fn. 15 P.12)
Banca Zarattini & Co kien indikat bhala I-kustodju fil-kuntratt tal-bejgh.

Dan l-investiment irrizulta f’telf nett ta’ Ewro 2,083.75. (fn. 16 Ewro 43,841.71 —
Ewro41,757.96 = Ewro 2,083.75. Ma johorgu l-ebda interessi ohra li I-ilmentatur seta’
réieva minn dan I-investiment skont it-‘Transaction Record from 01 January 2000 to
02 December 2020’ ipprezentat - P.64-66)

Bejn it-2/3 ta’ Marzu 2020 u d-data tal-bejgh tal-10 ta’ Marzu 2020, il-provditur tas-
servizz sahaq li saru zewg telefonati bejnu u bejn I-ilmentatur fejn gie diskuss I-
andament tal-investimenti u |-bejgh tal-prodott in kwistjoni. (fn. 17 P.128 u 211)
Dawn huma riflessi fil-log tat-telefonati pprezentati mill-provditur tas-servizz li
jirriflettu n-numru tal-mobile tal-ilmentatur. (fn. 18 P. 143) Wiehed jinnota izda li ma
hemm l-ebda evidenza ta’ x’intqal ezatt f'dawn it-telefonati li I-ilmentatur lanqgas
ftakar fihom hekk kif xehed fis-seduta tas-6 t’April 2021. (fn. 19 P.123)

Kuntratt ta' bejgh ta' sieheb |-ilmentatur
L-ilmentatur sahaq li siehbu kien ta I-ordni ghall-bejgh tal-istess investiment wara I-

ordni tal-bejgh tieghu. (fn. 20 P.3)
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Wagqt is-seduta tas-6 ta’ April 2021, |-ilmentatur xehed hekk:

‘Wara li gtajt minn mas-Sur Mangion, jien cempilt lil habib tieghi, is-Sur XXX ... u
ghidtlu b’din it-telefonata li kelli mas-Sur Mangion ... Is-Sur XXX c¢empel lis-Sur
Mangion u wara ¢empilli u galli li gabel ukoll li jbiegh I-investimenti tieghu. Dan kien
xi jiem qabel it-3 ta’ Marzu 2020. Gara li I-bond tas-Sur XXX, li ghamel l-order warajja,
inbiegh fit-3 ta’ Marzu.’ (fn. 21 P. 119)

Waqt is-seduta tas-27 t’April 2021, sieheb I-ilmentatur ikkonferma li huwa kien ta |-
ordni tal-bejgh tal-investiment wara dik tal-ilmentatur.

Sieheb I-ilmentatur xehed li:

‘Is-Sur RV kien qal lis-Sur Alex Mangion biex ibieghlu kollox u, mbaghad, jien ukoll
cempilt lis-Sur Alex Mangion u ghidtlu biex ibieghli kollox ukoll’. (fn. 22 P. 124)

Il-provditur tas-servizz ma kkontestax li I-ordni ta’ sieheb I-ilmentatur inghatat wara
dik tal-ilmentatur izda sahaq li s-sitwazzjoni ta’ sieheb |-ilmentatur kienet wahda
differenti ghax sieheb I-ilmentatur kellu ‘batches fil-forma ta’ 10,000. (fn. 23 P. 23)

Matul il-proceduri tal-kaz gie pprezentat il-kuntratt ta' bejgh mahrug minn MPM lil
sieheb l-ilmentatur. Dan il-kuntratt huwa datat 3 ta' Marzu 2020 u jindika I-bejgh ta'
50,000 units fil-Barclays Bank plc 4.75% Perp bil-prezz ta' €0.91 kull unit. (fn. 24 P.
202)

Sparkasse kien indikat bhala I-kustodju fil-kuntratt tal-bejgh.

Ragunijiet moghtija minn MPM ghalfejn I-investiment tal-ilmentatur ma nbieghx
gabel jew ma’ ta’ sieheb I-ilmentatur

Apparti r-risposta tal-provditur tas-servizz li hija riflessa hawn fuq f’din id-decizjoni, I-
Arbitru jinnota li fl-affidavit tieghu il-provditur tas-servizz spjega, fost affarijiet ohra,
li:

‘Is-Sur RV ta ukoll I-impressjoni li jien stajt inbiegh parti mill-investiment li kellu fil-
Barclays Bank peress li kien jinbiegh f’batches ta’ 10,000. Dan ma setax isir ghal diversi
ragunijiet tekniéi u finanzjarji. Is-Sur RV qatt ma ried li tranzazzjoni wahda tingasam
fug numru ta’ trades ghal ragunijiet ta’ spejjez. Kieku tranzazzjoni tingasam f'bicciet
zghar, l-ispiza ghall-klijent tkun hafna u hafna ikbar peress li tkun trid tithallas il-
minimum fee ghal kull tranzazzjoni. Ghalkemm fit-teorija |-investiment seta’ jinbiegh
f'batches ta’ 10,000 il-kumpannija ma setghet gatt tibghat din l-ordni lill-banek biex
jaghmlu t-tranzazzjoni. Dan ghaliex bhalma jaf b’mod tajjeb is-Sur RV, il-banek li
topera maghhom il-kumpannija ma jaccettawx ordnijiet ta’ inqas minn 100,000. Ir-
raguni ghal dan metodu ta’ operat tal-banek jinftiehem peress li anke ordni ta’
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100,000 hi kunsidrata baxxa hafna fis-swieq internazzjonali u ghaldagstant ma tkunx
vijabbli ghall-bank kemm mil-lat finanzjarju kif ukoll mil-lat operattiv.... (fn. 25 P. 128
u 130)

Fl-istess affidavit, id-direttur tal-provditur tas-servizz sahaq ukoll li:

‘Ghaldagstant wiehed ma jistax jifhem ir-relevanza ghaliex kien hemm il-htiega i
jidhol fin-nofs is-Sur XXX meta I-gist tal-ilment tas-Sur RV hu relatat ma’ diskors i
ntqal jew ma ntqalx bejn il-partijiet. Dan apparti |-fatt li ¢-¢irkostanzi tas-Sur XXX
huma ghal kollox differenti minn tas-Sur RV, fosthom ghall-fatt li s-Sur XXX seta’
jbiegh l-investiment tieghu wahdu minghajr il-bzonn li jistenna xi klijenti ohra biex
tkun tista’ issir t-tranzazzjoni’. (fn. 26 P. 130)

Fuq dan il-punt, I-Arbitru jinnota wkoll li waqt is-seduta tal-11 ta’ Mejju 2021, I-ufficjal
tal-provditur tas-servizz xehed li:

‘Nghid li I-ilmentatur fl-ebda hin ma tani x'nifhem li ried jagsam l|-ordni. L-ilmentatur
jaf ukoll li meta nagsam l-ordnijiet f'bicciet zghar ser ikollu I-minimum fee li jrid
ihallas.

Mistoqgsi kellix [-opportunita li nbieghhom fit-3 ta’ Marzu ma’ ta’ haddiehor, nghid li
il-lot tieghu ma stajtx inbieghu. L-ilmentatur gatt ma tani ordni li nagsam il-batch u
kien ikun attent hafna li jnaqqas it-transaction fees kemm jista’ jkun u dan jafu ghax
kont naghtih discount fuq il-brokerage fee kollha. Kien ikun konxju hafna li
jimminimizza l-ispejjez tieghu biex jikkapitalizza I-qligh tieghu ...”. (fn. 27 P. 205)

Wiehed jinnota wkoll li fl-ahhar sottomissjonijiet tal-provditur tas-servizz gie
sottomess li:

‘... ¢-Cirkostanzi tat-tranzazzjoni li maghha I-ilmentatur ged jipprova jaghmel tqabbil
huma ghal kollox differenti minn tal-ilmentatur. Dan kemm ghal dak li ghandu
x’jagsam ghall-batch size mitlub mis-suq, kif ukoll ghall-fatt li t-tranzazzjoni ma saretx
mal-istess custodian. Filwaqt li Il-investiment tal-ilmentatur kien tramite Banca
Zarattini Co. Ltd, l-investiment tas-Sur XXX kien tramite Sparkasse Bank Malta plc.
Bhal ma diga gie spjegat fid-dettall fl-affidavit ta’ Alex Mangion, in-negozju ta’ bonds
fis-swieq internazzjonali jsir Over the Counter u mhux tramite xi Stock Exchange. Dan
ifisser li anke kieku z-zewg tranzazzjonijiet saru fl-istess gurnata, xorta kien ikun
hemm probabbilita kbira li I-prezzijiet ma jkunux I-istess. ll-prezz hu fattur fost I-
ohrajn tal-volum u tad-domanda tal-bank counterparty li jkun lest jinnegozja ma’ dak
il-bank partikolari ... Is-Sur RV jaf ben tajjeb li I-banek li topera maghhom is-socjeta
konvenuta ma jaccettawx ordnijiet ta’ ingas minn 100,000 u din kienet ir-raguni
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ghalfejn l-investiment tal-ilmentatur kellu jinbiegh b’mod differenti minn tas-Sur XXX
XXX ... (fn. 28 P. 212)

Regoli applikabbli fuq I-ezekuzzjoni ta' ordnijiet tal-klijenti

L-Arbitru jqis li I-aspett krucjali ta’ dan il-kaz jinvolvi I-ezekuzzjoni tal-ordni ta’ bejgh
maghmula mill-klijent fuq Il-investiment tieghu, cioé, I-Barclays Bank plc 4.75%
Perp. Ghalhekk L-Arbitru ser jikkonsidra jekk il-provditur tas-servizz esegwiex tali
ordni b’mod adegwat u gabx I-ahjar rizultat possibli ghall-klijent tieghu skont ic-
cirkostanzi partikolari u r-regoli applikabbli.

Ir-regoli mahruga mill-MFSA li kienu applikabbli ghall-provditur tas-servizz fuq I-
ezekuzzjoni ta’ ordnijiet tal-klijenti huma primarjament iddettaljati fil-Conduct of
Business Rulebook mahrug mill-Awtorita ghas-Servizzi Finanzjarji ta’ Malta
(‘MFSA’).(fn. 29 Verzjoni applikabbli fiz-Zmien tat-traniazzjoni in kwistjoni)
Kapitolu 5 intitolat ‘Execution of Client’s Orders’ tal-Conduct of Business Rulebook
(‘il-Rulebook’) jinkludi diversi regoli u gwida fuq il-punt in kwistjoni.

Hekk kif specifikat fl-introduzzjoni tal-imsemmi Kapitolu 5 tal-Conduct of Business
Rulebook:

‘Regulated Persons which execute orders on behalf of their Clients shall take all

sufficient steps to obtain, when executing orders, the best possible result for their

Clients. By way of guidance, the application of the best execution requirement is
ultimately dependent on whether the Client legitimately relies on the Regulated
Person to protect his or her interests in relation to the pricing and other elements
of the transaction that may be affected by the choices made by the Regulated
Person when executing the order.

In order for Regulated Persons to obtain the best possible result for their Clients,
this Chapter deals with the requirement to establish and implement an order
execution policy. In _addition, Regulated Persons are required to implement
procedures and arrangements which provide for the prompt, fair and expeditious

execution of Client orders.’ (fn. 30 Emfasi mizjuda mill-Arbitru)

MPM kellha I-obbligu Ii jkollha ‘Best Execution Policy’, hekk kif johrog mir-regoli tal-
MEFSA. II-‘Best Execution Policy’ issir, fil-fatt, referenza ghaliha fl-Opening of Account
Form (fn. 31 P. 25) ta’ MPM kif ukoll fit-Terms & Conditions tal-provditur tas-servizz.

Paragrafu 21.1 tas-sezzjoni ntitolata ‘Best Execution Requirements’ tat-Termini u
Kundizzjonijiet ta’ MPM, ipprezentat mill-provditur tas-servizz jispecifika, fosthom, li:
‘MPM shall take reasonable steps to obtain, when executing orders on behalf of
clients, the best possible result for its Retail and Professional clients. Nevertheless,
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MPM shall execute any specific instruction received by you in accordance with your
specific instruction. We have in place a Best Execution Policy, which describes the
factors we will take into account in the way in which we will deal with your order
when arranging or executing transactions or taking decisions to trade on your behalf’.
(fn. 32 P. 47 — Emfasi mizjuda mill-Arbitru)

Minkejja d-dokumenti u sottomissjonijiet estensivi tal-provditur tas-servizz, huwa
nnotat li matul il-proceduri tal-kaz ma gie pprezentat I-ebda ‘Best Execution Policy’
ta’ MPM. Gie pprezentat biss kopja tat-‘Terms & Conditions’ ta’ MPM liema
dokument jinkludi ¢ertu kundizzjonijiet relevanti.

Hekk kif msemmi hawn fug, MPM kien obbligat li jgib I-ahjar rizultat possibli ghall-
ilmentatur meta esegwixxa I-ordni tieghu filwaqt li kellu jiehu kont ta' numru ta'
fatturi f'tali ezekuzzjoni. Dan johrog ukoll skont ir-regola R.5.3 tar-Rulebook taht is-
sezzjoni intitolata ‘Obligation to Execute Orders on Terms Most Favourable to the
Client’ li tipprovdi dan li gej:

'A Regulated Person shall take all sufficient steps to obtain, when executing orders,
the best possible result for its Clients taking into account the best execution factors
of price, costs, speed, likelihood of execution and settlement, size, nature or any
other consideration relevant to the execution of the order ...". (fn. 33 Emfasi mizjuda
mill-Arbitru)

Fic-cirkostanzi partikolari tal-kaz, I-Arbitru jqis li I-ilmentatur, li kien ‘retail investor’ u
kien jiehu servizz tat-tip ‘advisory’ minn MPM, hekk kif johrog mill-‘Opening of
Account Form’, kien gieghed jistrieh fuq il-provditur tas-servizz biex igib I-ahjar prezz
meta kienet gieghda tigi esegwita I-ordni. (fn. 34 P. 25)

Osservazzjonijiet ohra fuq ir-Regoli applikabbli

ll-provditur tas-servizz ipprezenta I-kuntratt mal-bank, Banca Zarattini & Co., datat 10
ta’ Marzu 2020, fejn inbieghu b’EUR470,000 notes fil-prodott in kwistjoni bil-prezz ta’
EURO0.8505 kull unit, u li minnhom kien hemm il-parti tal-units tal-ilmentatur. (fn. 35
P. 115)

ll-provditur tas-servizz ma pprezenta l-ebda kuntratt ma’ bank relatat mal-bejgh tal-
units fil-prodott in kwistjoni bil-prezz tal-Eur0.91 kull unit fit-3 ta’ Marzu 2020 li tista’
tindika x’kien il-batch size u dettalji ohra tat-tranzazzjoni ta’ bejgh li sehhet fit-3 ta’
Marzu 2020 relatata mat-tranzazzjoni ta' sieheb I-ilmentatur.

L-Arbitru jinnota li Regola R.5.14 tal-Rulebook tipprovdi li:
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‘When carrying out Client orders, a Regulated Person shall implement procedures
and arrangements which provide for the prompt, fair and expeditious execution of
Client orders, relative to other Client orders ... In fulfilling the requirements of this
Rule, the Regulated Person shall satisfy the following conditions when carrying out
Client orders:

(a) it must ensure that orders executed on behalf of Clients or UCITS, as
applicable, are promptly and accurately recorded and allocated,;

(b) it must carry out otherwise comparable Client or UCITS orders, as applicable,
promptly and sequentially in accordance with the time of their reception by
the Regulated Person, unless the characteristics of the order or prevailing
market conditions make it impracticable, or the interests of the Client or
UCITS, as applicable, require otherwise;

(c) it must inform Retail Clients about any material difficulty relevant to the
proper carrying out of orders promptly upon becoming aware of the
difficulty. ...” (fn. 36 Emfasi mizjuda mill-Arbitru)

Meta I-Arbitru ra sew Il-evidenza migjuba quddiemu ma sab I-ebda evidenza li turi
li tali kundizzjoni giet osservata ghaliex l-ordni ma gietx irregistrata jew
irrekordjata mill-provditur tas-servizz u, sahansitra, skont il-provditur tas-servizz
stess, id-data ma kinetx preciza meta inghatat I-ordni tal-klijent. (fn. 37 Il-provditur
tas-servizz stess fl-affidavit tieghu semma t-telefonata li qal kienet ‘fit-2 jew fit-3 ta’
Marzu 2020’ — P. 126)

Lanqgas ma hareg x’kienet is-sekwenza tal-ordni tal-ilmentatur ma’ ordnijiet ohra
(bhal ta’ sieheb I-ilmentatur fuq l-istess prodott) u lanqas ma harget evidenza li I-
ilmentatur gie nfurmat bid-diffikulta li I-ordni tigi esegwita malajr.

L-Arbitru jinnota wkoll li dwar I-aggregazzjoni tal-ordnijiet tal-klijenti, il-provditur tas-
servizz kellu josserva Regola R.5.16 tar-Rulebook /i tipprovdi dan li gej:

‘A Regulated Person shall not carry out a Client order ... in aggregation with another
Client order ... unless the following conditions are met:

(a) it must be unlikely that the aggregation of orders and transactions will work
overall to the disadvantage of a Client ... whose order is to be aggregated;

(b) it must be disclosed to each Client whose order is to be aggregated that the effect
of aggregation may work to its disadvantage in relation to a particular order;

(c) an order allocation policy must be established and effectively implemented,
provided for the fair allocation of aggregated orders and transactions, including
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how the volume and price of orders determines allocations and the treatment of
partial executions.

Where a Regulated Person aggregates an order with one or more orders of ... other
Client orders and the aggregated order is partially executed, it shall allocate the
related trades in accordance with its order allocation policy.’

ll-provditur tas-servizz ma pprezenta I-ebda order allocation policy li tiggustifika I-
mod ta’ kif I-ordni tal-ilmentatur giet allokata meta gew esegwiti ordnijiet ohra fuq
l-istess investiment.

Fic-Cirkostanzi I-Arbitru ma jsib I-ebda prova konvincenti bizzejjed u adegwata li
tiggustifika d-dewmien fl-ezekuzzjoni jew in-nuqqas ta' ezekuzzjoni parzjali tal-
ordni tal-ilmentatur meta kien hemm bejgh tal-istess units bi prezz ferm ahjar minn
dak migjub mill-provditur tas-servizz lill-ilmentatur.

lI-fatt li kien hemm xi minimum fee jew izjed spejjez ta’ ezekuzzjoni jekk I-ordni
tingasam, din waheda ma tiggustifikax izjed dewmien fl-eiekuzzjoni tat-
tranzazzjoni jew li I-ilmentatur ma jigix allokat xi porzjon mill-ordni tieghu bi prezz
ahjar galadarba kien hemm batch li nbiegh qabel bi prezz ahjar.

Dan izjed u izjed meta kien hemm indikazzjonijiet cari li I-prezz tal-prodott ser jinzel
minhabba ¢-Cirkostanzi partikolari f'dawk iz-zminijiet, jigifieri, ‘I-izviluppi li kienu
ged isehhu fis-swieq internazzjonali kawza tal-COVID 19’, (fn. 38 P. 126) hekk kif
semma I-provditur tas-servizz, u anke johrog mit-tabella ppreientata fuq |-
andament tal-prezz.(fn. 39 P. 117)

Filwaqt li huwa minnu li ghandha tinghata attenzjoni sabiex ma jidhlux spejjez
addizzjonali li japplikaw jekk tingasam I-ordni, wiehed ma jistax inagqas mill-
importanza I-effett li jhalli I-prezz jekk dan ikun niezel jew jekk ikun hemm
indikazzjonijiet li ser jinzel b'mod materjali.

Min-naha tieghu, il-provditur tas-servizz ma tax indikazzjoni waqt dan il-kaz ta’
kemm kienu dawn il-minimum fees u kemm it-transaction/brokerage fees seta’
kienu; u jekk I-impatt ta’ dawn l-ispejjez addizzjonali kienx jiggustifika d-dewmien
izjed fl-ezekuzzjoni biex I-ordni issir kollha f'daqqa minflok jinbieghu qabel dawk il-
batches ta’ 10,000, li I-bejgh taghhom seta’ jsir bi prezz ahjar.

Ghalhekk ma gab I-ebda prova li I-ispejjez addizzjonali kienu ser jimmilitaw kontra
l-interessi tal-klijent aktar mid-dewmien tat-tranzazzjoni.

Hekk kif rikjest minn regola R.5.30 tar-Rulebook, I-ahjar rizultat possibbli ghall-
klijent kellu jigi determinat meta jittiehdu I-konsiderazzjonijiet kollha f'daqqa,
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jigifieri, I-prezz tal-investiment kif ukoll I-ispejjez relatati mal-ezekuzzjoni. (fn. 40
'R.5.30 Where a Regulated Person executes an order on behalf of a Retail Client, the
best possible result shall be determined in terms of the total consideration,
representing the price of the Financial Instrument and the costs relating to execution,
which shall include expenses incurred by the Client which are directly related to the
execution of the order, including Execution venue fees, clearing and settlement fees
and any other fees paid to third parties involved in the execution of the order ...". -
Conduct of Business Rulebook)

Jekk I-ordni tal-bejgh tal-ilmentatur dahlet qabel, il-porzjon tal-batch jew I-ammont
ta’ units li seta’ jinbiegh bi prezz ahjar kellu jinghata prijorita fis-sekwenza ta’ meta
dahlu I-ordnijiet rispettivi, izjed u izjed, fi¢c-Cirkostanza li kien jidher ¢ar li I-prezz tal-
bond kien ser ikompli jinzel minhabba ¢-Cirkostanzi partikolari ta’ dak iz-zmien. Fil-
fatt, dawn gangqlu I-bejgh tal-investimenti tal-ilmentatur u klijenti ohra.

Dokumenti u records li kellu jzomm il-provditur tas-servizz

Matul il-proceduri tal-kaz ma gie pprezentat I-ebda dokument formali li jindika d-
data ezatta meta inghatat I-ordni mill-ilmentatur biex jinbiegh Il-investiment u
b'liema metodu. Lanqas ma gie pprezentat xi recording u traskrizzjoni tat-
telefonata rigward I-ordni tal-bejgh tal-investiment.

Dan ma jirriflettix ir-'record keeping obligations' imsemmija fir-Rulebook
applikabbli ghall-provditur tas-servizz, fosthom, R.5.40, R.5.44 u R.5.45 tal-
Rulebook. (fn. 41 'R.5.40 A Regulated Person shall, in relation to every initial order
received from a Client and in relation to every initial decision to deal taken,
immediately record and keep at the disposal of the MFSA at least the details set out
in Section 1 of Appendix 2 to this Chapter to the extent they are applicable to the
order or decision to deal in question. ...' - Conduct of Business Rulebook) (fn. 42
'R.5.44 Records shall include the recording of telephone conversations or electronic
communications relating to, at least, transactions concluded when dealing on own
account and the provision of Client order services that relate to the reception,
transmission and execution of Client orders. ... A Regulated Person shall notify new
and existing Clients that telephone communications or conversations between the
Regulated Person and its Clients that result or may result in transactions, will be
recorded. Such a notification may be made once, before the provision of Services to
new and existing Clients. A Regulated Person shall not provide, by telephone, Services
and activities to Clients who have not been notified in advance about the recording
of their telephone communications or conversations, where such Services and
activities relate to the reception, transmission and execution of Client orders. ..." -
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Conduct of Business Rulebook ) (fn. 43 'R.5.45 The information recorded for the
purposes of R.5.44 above shall include at least the following: (a) date and time of
meetings; ... (d) initiator of the meetings; and (e) relevant information about the
Client order including the price, volume, type of order and when it shall be
transmitted or executed. Records shall be stored in a Durable medium, which allows
them to be replayed or copied and must be retained in a format that does not allow
the original record to be altered or deleted. Records stored must be readily accessible
and available to Clients upon request. A Regulated Person shall ensure the quality,
accuracy and completeness of the records of all telephone recordings and electronic
communications.' - Conduct of Business Rulebook)

Skont R.5.13 tal-Rulebook, il-provditur tas-servizz kellu juri li I-ezekuzzjoni tal-ordni
tal-klijent kienet skont I|-execution policy tieghu u li kien konformi mar-regoli
applikabbli. (fn. 44 ‘R.5.13 A Regulated Person shall demonstrate to its Clients, at
their request, that it has executed their orders in accordance with the Regulated
Person’s order execution policy and it shall also ensure that it is able to demonstrate
to the MFSA upon request that the Regulated Person is in compliance with the Rules.’
— Conduct of Business Rulebook) L-Arbitru ma jhossx li fic-Cirkostanzi partikolari tal-
kaz dan sehh b’mod adegwat, konvinéenti u sostanzjat.

Meta I-Arbitru qies il-provi kollha li ngabu quddiemu huwa konvint li I-provditur tas-
servizz ma gabx I-ahjar rizultat possibli ghall-ilmentatur. Jekk kellu xi dubju li kienu
ser jidhlu fees addizzjonali billi jagsam I-ordni biex ikun jista’ jbiegh, kellu
jikkonsulta ruhu mal-ilmentatur u jiddiskuti dan kollu mieghu. Ma setax jiehu I-ligi
b’idejh u jipprova jiggqustifika dak li ghamel wara li sehh il-fatt.

Ordni ta’ ezekuzzjoni ghandha ssir fuq it-termini ta’ min ikun ta I-ordni u, jekk dik I-
ordni ma setghetx issehh immedjatament, il-provditur tas-servizz kellu jinforma
b’dan lill-ilmentatur sabiex tinsab soluzzjoni li tkun approvata mis-sid tal-
investiment.

L-Appell

6. Is-so¢jeta appellanta hasset ruhha aggravata bid-decizjoni appellata tal-
Arbitru, u fid-9 ta’ Mejju, 2022 intavolat appell fejn qeghda titlob lil din il-Qorti
sabiex tirrevokaha u minflok tilga’ |-e¢¢ezzjonijiet kollha taghha, u tichad it-

talbiet kollha tal-appellat. Hija qeghda tressag dawn l|-aggravji: (a) I-Arbitru
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ghamel applikazzjoni hazina tal-ligi rizultat ta’ apprezzament hazin tal-provi,
meta kkunsidra li hija kellha tikkonsulta mal-appellat minflok tiehu I-ligi
b’idejha; (b) I-Arbitru ghamel applikazzjoni hazina tal-ligi meta tefa’ I-oneru tal-
prova fugha dwar I-allegazzjonijiet tal-appellat; (¢) [-Arbitru ghamel

komputazzjoni hazina tal-kumpens dovut lill-appellat.

7. L-appellat wiegeb fl-1 ta’ Lulju, 2022, fejn ghal dawk ir-ragunijiet li huwa
jfisser fit-twegiba tieghu, jissottometti li d-decizjoni appellata hija gusta u

timmerita konferma, bl-ispejjez kontra s-socjeta appellanta.

Konsiderazzjonijiet ta’ din il-Qorti

8. Din il-Qorti ser tghaddi sabiex tikkunsidra I|-aggravji tas-socjeta
appellanta, u dan fid-dawl tar-risposta ntavolata mill-appellat, u tal-

konsiderazzjonijiet maghmula mill-Arbitru fid-decizjoni appellata.

9. L-ewwel aggravju tas-socjeta appellanta huwa |i [-Arbitru ghamel
kkunsidra li hija kienet tenuta li tikkonsulta mal-appellat minflok tiehu I-ligi
b’idejha. Tissottometti li dan tal-ahhar m’ghandux mis-sewwa, ghaliex I-
appellat kien f’kull hin jaf sew x’kien qed jigri fir-rigward tal-investiment tieghu.
Tghid li xhieda ta’ dan kollu kienu t-telefonati, il-lagghat u I-komunikazzjonijiet
ta’ bejn il-partijiet, fejn l-appellat kien jigi debitament infurmat b’kull process.
Min-naha taghha hija kienet ipprezentat kull evidenza in sostenn ta’ dan, u
hareg car li hija kienet f'’kuntatt dirett mieghu, partikolarment fil-waqt |i I-

appellat kien ta l-ordni ghall-bejgh tal-investimenti, sal-hin |li dawn inbieghu.
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Sahansitra sa siegha qabel |-imsemmi bejgh, il-partijiet kienu geghdin
jikkomunikaw flimkien fit-tul permezz tat-telefon, u xhieda ta’ dan kienu I-call
logs esebiti mal-affidavit ta’ Alex Mangion. Is-socjeta appellanta tinsisti li I-
appellat kien ikkonferma li huwa kien jaf il-prezzijiet li bihom kienu geghdin
jinbieghu Il-investimenti, u hawn taghmel riferiment ghax-xhieda tieghu tas-6
ta’ April, 2021. Li kieku I-Arbitru kkunsidra certi fatti u provi mressga quddiemu,
tikkontendi li d-decizjoni tieghu kienet tkun differenti. Tirrileva li hekk kien ikun
fir-rigward tal-kwistjoni tal-bejgh ta’ investimenti f'batches li hija kienet
kostretta |i taghmel, kif kien jaf sew |-appellat. Tispjega li ghalkemm huwa
minnu li I-investimenti nbieghu ftit jiem wara li I-appellat ta l-ordni tieghu, mill-
affidavit ta’ Alex Mangion kien irrizulta li dawn kienu tpoggew ghall-bejgh
dakinhar stess, u sabiex jinbieghu f'batch kien hemm bzonn ukoll li jitpogga
ammont iehor ghall-bejgh. Is-socjeta appellanta hawn tispjega li I-prodott
partikolari in kwistjoni seta’ jinxtara u jinbiegh f'batches ta’ 10,000, u dan kif
johrog car mill-Prospectus tieghu u anki mill-best execution policy taghha
ffirmata mill-appellat stess li kienet inghatat lilu meta huwa kien fetah il-kont
mas-socjeta appellanta. Tikkontendi li I-appellat kien jaf b’din il-kundizzjoni,
tant hu hekk li meta xtara huwa kellu jistenna sabiex jidhlu ordnijiet ohra sabiex
jinxtara |-prodott. Is-soc¢jeta appellanta tirrileva li l-appellat madankollu ma
weriex li kien hemm dewmien fl-ezekuzzjoni tal-ordni tieghu, ghaliex proprju
mal-ewwel opportunita s-socjeta appellanta kienet ezegwiet |-ordni tieghu.
Tghid li fid-dawl tal-call logs esebiti, hija ssibha diffi¢li tifhem dak li gal I-Arbitru
li ma kinitx tirrizulta evidenza li hija kienet infurmat lill-appellat bid-diffikulta
sabiex l-ordni tieghu tigi ezegwita malajr, u dan partikolarment fejn siegha biss
gabel il-bejgh, kien hemm indikata telefonata bejn il-partijiet. Tikkontendi li
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proprju wara dik it-telefonata li kienu nbieghu Il-investimenti, u dan kien juri li
d-decizjoni saret unikament mill-appellat. Is-so¢jeta appellanta tissottometti li
[-appellat seta’ ghazel li jzomm Il-investimenti, u b’hekk ma kien isofri I-ebda telf
finanzjarju. Hawnhekk tirrileva li I-investimenti kienu sahansitra ghamlu zmien
twil bi prezz oghla minn dak li xtrah bih I-appellat stess. Tikkontendi li galadarba
dawn inbieghu, huwa ghandu jiehu fuqu |-konsegwenzi tad-decizjonijiet tieghu,
u mhux ghax ir-rizultat ma kienx tajjeb, qged jittanta jixhet ir-responsabbilta fuq
is-so¢jeta appellanta. It-tieni aggravju tas-socjeta appellanta huwa li [-Arbitru
ghamel applikazzjoni hazina tal-ligi meta kkunsidra li I-oneru tal-prova dwar I-
allegazzjonijiet tal-appellat kien proprju fugha. Tissottometti |i filwaqt i |-
appellat kien ged jallega ksur min-naha taghha ta’ ftehim kuntrattwali |i sar
verbalment bejn il-partijiet, I-oneru tal-prova kien jaga’ fuqu ta’ dak li huwa kien
ged jallega. Is-socjeta appellanta tirrileva wkoll li I-Arbitru wasal ghall-
konkluzjoni li hija ma kellhiex id-dokument Best Execution Policy, u dan meta
kien hemm miktub fl-Opening of Account Form iffirmat mill-appellat stess li ‘By
signing this agreement, you are subscribing to our investment services and
confirm that you have read and understood the Terms and Conditions, Best
Execution Policy...”. Tirrileva li wkoll I-Awtorita Maltija ghas-Servizzi Finanzjariji
gurnata li fiha tibda topera taht il-licenzja mahruga mill-istess Awtorita, u
ghalhekk ma setax ikun li tali soc¢jeta topera minghajr l-imsemmi dokument.
Tkompli tikkontendi wkoll li ma setax ikun li dan ma kienx fil-pussess taghha,
ghaliex fl-ebda waqt |-Awtorita ma gibdet I-attenzjoni taghha jew hadet xi
azzjoni kontriha, u ghalhekk I-Arbitru ma kienx qgies sew il-provi mressga
guddiemu meta wasal ghall-konkluzjoni tieghu. Tirrileva li I-Arbitru wasal ukoll
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ghall-konkluzjoni li hija ma kinitx imxiet skont dak li jirrikjedi minghandha ir-
Rulebook, ghaliex ma nizlitx b’'mod preciz u mmedjat id-dettalji tal-ordni li kien
taha l-appellat, izda dan ma kienx |-ilment tal-appellat u lanqgas kien fatt
rilevanti ghall-mertu. Barra minn hekk, ma kien hemm |-ebda kontestazzjoni
dwar meta l-ordni tal-appellat kienet dahlet jew il-mertu taghha. Tirrileva li |-
partijiet kellhom relazzjoni tajba bejniethom, u l-appellat kien sahansitra
cempel lil Alex Mangion, wiehed mid-diretturi taghha, fuq i¢-cellulari personali
tieghu, u b’hekk hija kienet ac¢ettat |-ordni tieghu, imma ghall-istess raguni t-
telefonata ma setghetx tigi rrekordjata skont kif jirrikjedi r-Rulebook. |s-socjeta
appellanta tghid li I-appellat kien ukoll tenut li jressaq prova dwar |-allegazzjoni
tieghu li I-investimenti tal-habib tieghu Michael Cachia kienu nbieghu bi prezz
oghla minn dak l|i bih inbieghu I-investimenti tieghu. Filwaqt |i taghmel
riferiment ghad-disposizzjonijiet tal-artikolu 562 tal-Kap. 12 u tas-subartikolu
25(5) tal-Kap. 555, issostni li |-Arbitru huwa marbut bid-dettami tal-ligi u
m’ghandu |-ebda diskrezzjoni sabiex ibiddel il-ligijiet tal-procedura kif propriju
sehh hawnhekk. Tghid li kien jispetta lill-appellat li jressaq prova tal-allegazzjoni
tieghu li kien hemm dewmien fl-ezekuzzjoni tal-ordni tieghu, u galadarba huwa
naqas milli jaghmel dan, I-Arbitru ma setax jasal ghall-konkluzjoni li s-soc¢jeta
appellanta kienet damet sabiex ezegwiet |-ordni tieghu. Tghid li anki jekk -
appellat kien ressaq il-prova necessarja, i¢-Cirkostanzi tat-tranzazzjoni |-ohra
kienu ghal kollox differenti, u dan fir-rigward ta’ batch size skont is-suq, u anki
ghaliex it-tranzazzjoni ma saritx mal-istess custodian. lIs-soc¢jeta appellanta
mbaghad tghaddi sabiex tispjega t-tielet aggravju taghha, |i jirrigwarda I-
kumpens likwidat mill-Arbitru, fejn tikkontendi li dan wettag komputazzjoni
hazina. Tispjega li meta wiehed jikkunsidra I-bejgh u x-xiri tal-prodott, u meta
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wiehed jikkunsidra il-Consideration Total, imma anki |-Accrued Interest tal-
kuntratti pprezentati mill-appellat, id-differenza bejn ix-xiri u I-bejgh kienet ta’
€1,162.36. Tirrileva li |-Arbitru ddecieda li ghandhom jittiehdu wkoll in
konsiderazzjoni l-ispejjez tax-xiri u tal-bejgh li I-appellat kien hallas ghas-servizz
moghti lilu skont it-talba tieghu kif mhux kontestata, u tikkontendi li dawn
dejjem kellhom jithallsu irrispettivament mill-prezz tal-bejgh tal-investiment.
Tirrileva wkoll li kien proprju fid-dawl tad-drittijiet in kwistjoni li [-appellat kien
ghamel id-decizjonijiet finanzjarji tieghu, u meta wiehed jikkunsidra t-
tranzazzjonijiet kollha tal-appellat, huwa kien ghamel profitt ta’ ‘il fuq minn
€115,000, fatt li I-appellat nagas milli jsemmi. Tikkontendi li r-rikavat mill-bejgh
tal-investiment tieghu ma setax jitgabbel ma’ dak ta’ sieheb I-appellat Michael
Cachia, ghaliex i¢-cirkostanzi ma kienux l-istess. Dan kollu filwaqt li s-soc¢jeta
appellanta taghmel riferiment ghal decizjoni ohra tal-Arbitru fil-kaz 172/2017
fl-ismijiet YD vs. Jesmond Mizzi Financial Advisors Limited. Is-socjeta
appellanta tghid li kien |-appellat, flimkien mal-mara tieghu, li avvi¢inaha sabiex
jinvesti flus, u d-decizjoni kienet tieghu minghajr l-ebda pressjoni mir-
rapprezentanti taghha. Tirrileva li barra minn hekk, hu flimkien ma’ martu kienu
ddikjaraw li I-livell ta’ riskju tieghu kien wiehed aggressiv, u jekk sofra xi telf,
hija ma kinitx responsabbli ghal dan ghaliex kull investiment igorr mieghu

element ta’ riskju, kif I-appellat kien jaf sew.

10. L-appellat dwar I-ewwel aggravju jwiegeb li s-socjeta appellanta tonqos
milli tindika fejn |-Arbitru ghamel apprezzament hazin tal-fatti. Jirrileva li ma
setghetx tirnexxi s-sottomissjoni tas-socjeta appellanta li huwa kien naqgas li
jipprova dewmien fl-ezekuzzjoni tal-ordni, fid-dawl tal-fatt li kien hemm ordni

ghall-bejgh tal-investiment ta’ Michael Cachia, li ghalkemm inghatat wara dik
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tal-appellat, twettget gimgha qabel dik tal-appellat, b’dan tal-ahhar jikkontendi
li d-dewmien ta’ gimgha kien sarraf f'telf ghalih ta’ €2,585. Dwar it-tieni aggraviji
tas-socjeta appellanta, I-appellat jissottometti li wiehed jipprezumi li dak li kien
hemm imnizzel fil-Best Execution Policy tal-imsemmija socjeta appellanta ma
kienx jikkonfliggi mal-kontenut tal-Conduct of Business Rulebook mahrug mill-
MFSA. lJirrileva li I-Arbitru kien iccita diversi regoli minn dan tal-ahhar, |li ma
kienux gew osservati mis-soc¢jeta appellanta, u li b’hekk wasslu ghal telf ghall-
appellat, fejn ma sab |-ebda raguni valida sabiex tiggustifika d-dewmien fl-
ezekuzzjoni tal-ordni. Dwar |-ahhar aggravju, |-appellat jispjega li huwa kien
talab kumpens rapprezentanti d-differenza ta’ 5.95% fil-prezz tal-bejgh tal-
investiment bejn id-dati tat-3 u tal-10 ta’ Marzu, 2020, flimkien mal-hlas tad-
dritt dovut lis-socjeta appellanta, izda I-Arbitru kien naqqas il-kumpens bl-
ammont ta’ €501 sabiex ha in konsiderazzjoni l-ispejjez addizzjonali li s-socjeta
appellanta seta’ kellha rizultat tal-fatt li I-investimenti nbieghu permezz ta’ iktar
minn tranzazzjoni wahda. L-appellat gal li fil-fehma tieghu I-Arbitru hawnhekk

kien pjuttost liberali, imma huwa kien qed jaccetta d-decizjoni tieghu.

11. 1l-Qorti mill-ewwel tghid li d-decizjoni appellata hija wahda tajba, fejn I-
Arbitru wettaq apprezzament tajjeb, ragjonat u mirqum tal-provi li gew
imressga mill-partijiet matul il-pro¢eduri quddiemu. Huwa beda sabiex qabel
xejn ikkunsidra I-fatti tal-kaz odjern li jolqtu I-investiment in kwistjoni, I-ordni
tal-bejgh u anki I-kuntratt ta’ bejgh ta’ sieheb l-appellat. Punt partikolari
hawnhekk ikkunsidrat mill-Arbitru u li tqajjem fl-ewwel aggravju tas-socjeta
appellanta, huwa |-komunikazzjoni bejn il-partijiet sussegwenti ghall-ordni
ghall-bejgh tal-investimenti maghmula mill-appellat bejn it-2 u t-3 ta’ Marzu,

2020. L-Arbitru irrileva li s-soc¢jeta appellanta kienet sahget li bejn id-data tal-
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ordni u d-data tal-bejgh eventwali tal-investimenti, kienu saru zewg telefonati
bejnha u l-appellat, fejn gie diskuss I-andament tal-investimenti u |-bejgh tal-
prodott. Osserva li ghalkemm dawn kienu jidhru fil-log tat-telefonati
pprezentati mill-istess socjeta appellanta, ma kienet tirrizulta |-ebda evidenza
dwar x’intgal waqgt dawn it-telefonati, u barra minn hekk I-appellat ma setax
jiftakar dwarhom skont kif xehed wagqt is-seduta tas-6 ta’ April, 2021. II-Qorti
tirrileva li ghalkemm is-soc¢jeta appellanta sostniet fir-rikors tal-appell taghha li
hija kienet geghda “...tinforma lill-appellat b’mod kontinwu bl-andament fil-
process tal-bejgh tal-investimenti tieghu, inkluz il-prezzijiet tal-investimenti u I-
process tal-batches...”, u li “...ssibha difficli tifhem kif I-Arbitru fid-decizjoni
tieghu sahaq li ma hargitx evidenza li I-appellat gie nfurmat bid-diffikulta Ii I-
ordni tigi esegwita malajr...”, id-dikjarazzjoni taghha hija sostanzjata
b’riferiment ghall-fatt tal-prezentata tal-call logs, u ghalhekk il-Qorti tghid li I-
Arbitru kellu kull ragun meta gal li ma kienet tirrizulta |-ebda evidenza

guddiemu dwar dak li proprju ntgal waqgt it-telefonati ndikati fl-imsemmija call

logs.

12. L-Arbitru kkunsidra wkoll |i s-so¢jeta appellanta kienet geghda
tikkontendi li ¢-Cirkostanzi tal-habib tal-appellat ma kienux I-istess, ghaliex dan
kellu ‘batches fil-forma ta’ 10,000°. |kkonstata |li matul il-proceduri kien gie
esebit il-kuntratt ta’ bejgh li s-so¢jeta appellanta kienet irrilaxxjat lill-imsemmi
sieheb tal-appellat, li kellu d-data ta’ 3 ta’ Marzu, 2020, li kien juri li kienu
nbieghu 50,000 units fil-Barclays Bank plc 4.75% Perp bil-prezz ta’ €0.91 kull

unit.
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13.  L-Arbitru ccita silta mill-affidavit ipprezentat mis-soc¢jeta appellanta, u
ghadda sabiex ikkunsidra r-regoli applikabbli fir-rigward tal-ezekuzzjoni tal-
ordnijiet tal-klijenti ta’ provditur tas-servizz, ghaliex korrettement gies li I-punt
kruc¢jali fil-vertenza odjerna jirrigwarda |-ezekuzzjoni tal-ordni ta’ bejgh
moghtija mill-appellat lis-socjeta appellanta. L-Arbitru rrileva li fil-kaz odjern
huma applikabbli r-regoli tal-Conduct of Business Rulebook mahrug mill-MFSA,
u ghamel riferiment ghall-Kapitolu 5 tieghu, li huwa ntestat ‘Execution of
Client’s Orders’, filwaqt li ¢¢ita dak li deherlu li kien rilevanti hawnhekk. Irrileva
wkoll li skont ir-regoli tal-MFSA, is-soc¢jeta appellanta kienet tenuta li jkollha
Best Execution Policy. Qal li dan id-dokument hemm riferiment ghalih fl-
Opening of Account Form tas-socjeta appellanta, u osserva li sahansitra hija
stess tirrileva dan il-punt u tigbed |-attenzjoni ghall-fatt li [-appellat kien iffirma
fuqg I-Opening of Account Form. L-Arbitru rrileva wkoll li wiehed isib riferenza
ghad-dokument Best Execution Policy fit-Terms & Conditions tas-socjeta
appellanta, u jiccita |-paragrafu 21.1 tieghu ntestat ‘Best Execution
Requirements’. |I-Qorti ma tistax hawnhekk tongos milli taghmel riferiment
ghal dak li jipprovdi ghalih dan il-paragrafu f'dan ir-rigward u li jizvela I-attitudni
laxka tas-socjeta appellanta fejn jidhol I-obbligu taghha li zzomm il-klijent

infurmat sew dwar il-proceduri fl-ezekuzzjoni tal-ordnijiet li tirc¢ievi minghandu:

“...We have in place a Best Execution Policy, which describes the factors we will take
into account in the way in which we will deal with your order when arranging or
executing transactions or taking decisions to trade on your behalf. This policy also
identifies the entities with which the orders are placed or to which we transmit orders
for the execution for each class of instrument. Our Best Execution Policy is
incorporated by reference as an integral part of these Terms. Please note that in terms
of our Best Execution Policy it is possible that your orders may be executed outside a
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regulated market or multilateral trading facility. A summary of our Best Execution
Policy may be obtained from our offices or by visiting our website www.mpmci.net”.

[I-Qorti tikkunsidra wkoll li ladarba sar riferiment tant partikolari fit-Terms and
Conditions ghall-imsemmija Best Execution Policy, u jinghad sahansitra li din
taghmel parti mill-ewwel dokument, din kellha tkun annessa mieghu u mhux
semplicement jinghad li sommarju taghha seta’ jingabar mill-uffi¢ini tas-socjeta
appellanta, jew jigi mnizzel minn fuq il-website taghha. L-Arbitru osserva wkoll
li dan id-dokument gatt ma gie pprezentat mis-socjeta appellanta, u I-Qorti
tosserva li fir-rikors tal-appell taghha, hija tonqos li tindirizza dan in-nugqas,

filwaqgt li tkompli tikkontendi li I-konkluzjoni tal-Arbitru kienet wahda zbaljata.

14.  L-Arbitru stgarr li mill-Conduct of Business Rulebook mahrug mill-MFSA,
u mit-Terms & Conditions ipprezentati mis-socjeta appellanta, kien johrog I-
obbligu ta’ din tal-ahhar li takkwista I-ahjar rizultat possibbli ghall-appellat,
hekk kif hija kienet ghaddiet sabiex tezegwixxi I-ordni tieghu, u dan filwaqt i
tiehu in konsiderazzjoni ghadd ta’ fatturi. L-Arbitru gharaf li |-appellat kien
‘retail investor’ li kien jiehu s-servizz tat-tip ‘advisory’ mis-socjeta appellanta, u
dan skont kif irrizultalu mill-Opening of Account Form, fatt li I-Qorti tghid ma
giex ikkontestat mis-socjeta appellanta. Qal li ghalhekk I-appellat kien strah fuq

din tal-ahhar sabiex iggiblu |-ahjar prezz.

15. L-Arbitru rrileva li s-socjeta appellanta kienet pprezentat I-kuntratt
taghha mal-bank Banca Zarattini & Co tal-10 ta’ Marzu, 2020, minn fejn kien
jidher li l-investimenti nbieghu bil-prezz ta’ €0.8505 ghal kull unit, fejn
maghhom kien hemm ukoll il-units tal-appellat. Osserva li min-naha |-ohra s-

socjeta appellanta nagset milli tipprezenta |-kuntratt relattiv tal-bejgh tal-units
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ta’ sieheb l-appellat, u li seta’ jindika x’kien il-batch size u anki d-dettalji |I-ohra
tat-tranzazzjoni ta’ bejgh. 1l-Qorti tqis li sewwa tirrileva s-socjeta appellanta li
galadarba ssir allegazzjoni, din trid tigi ppruvata, izda hawn ghall-kuntrarju u kif
sewwa ghazel li jiddeciedi I-Arbitru, |-oneru tal-prova kien proprju fugha ghaliex
kienet hi li allegat i I-kwistjoni tal-batch size kienet impedietha milli tbiegh |-

investimenti tal-appellat minnufih.

16.  L-Arbitru ghamel riferiment ghal dak li tghid ir-Regola R.5.14 tal-Conduct
of Business Rulebook, u kkunsidra li ma kienet tirrizulta I-ebda prova li kienet
turi li I-kundizzjonijiet hemmhekk imsemmija kienu gew osservati. Qal li dan
ghaliex l-ordni tal-appellat ma kienx irrizulta |i giet imnizzla mis-socjeta
appellanta, u skont dak li ammettiet hija stess, anki d-data li fiha nghatat |-ordni
ma kinitx wahda preciza. Irrileva |li ma kinitx irrizultat is-sekwenza tal-ordni
tieghu ma’ ordnijiet ohra, b’riferiment hawnhekk ghal dik ta’ siehbu fir-rigward
tal-istess prodott, u ma kien hemm |-ebda evidenza dwar jekk |-appellat kienx

gie nfurmat bid-diffikulta li I-ordni tieghu tigi ezegwita malajr.

17. Ghal dak li kien jirrigwarda |-kwistjoni tal-aggregazzjoni tal-ordnijiet tal-
klijenti, [-Arbitru rrileva li din kellha tkun konformi ma’ dak li tipprovdi ghalih ir-
Regola R.5.16 tal-Conduct of Business Rulebook. |zda osserva li s-socjeta
appellanta sahansitra ma pprezentat |-ebda order allocation policy li setghet
tiggustifika dak li sehh fil-kaz odjern, jigifieri li I-ordni tal-appellat giet allokata

hekk kif gew ezegwiti ordnijiet ohra fuq l-istess investimenti.

18. Fid-dawl ta’ dan kollu, I-Arbitru gustament wasal ghall-konkluzjoni li

huwa ma seta’ isib |-ebda prova tajba li kienet tiggustifika d-dewmien fl-
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ezekuzzjoni jew in-nuqqgas ta’ ezekuzzjoni parzjali tal-ordni tal-appellat, u dan
meta units ohra tal-istess investiment inbieghu bi prezz tant ahjar minn dak li s-
socjeta appellanta irnexxielha ggib ghall-appellat. [I-Qorti tikkunsidra li s-
socjeta appellanta qeghda tikkontendi li kellu jkun I-appellat |i jressaq prova
tad-dewmien, u li huwa nagas milli jaghmel dan, sabiex b’hekk I-Arbitru ma
kellux quddiemu prova sodisfacenti biex jasal ghall-konkluzjoni li hija kienet
hadet il-hin sabiex ezegwiet |-ordni tieghu. Tghid li mhuwiex ikkontestat il-fatt
li I-ordni ma gietx ezegwita mill-ewwel, u ghal dan is-socjeta appellanta ressget
diversi ragunijiet sabiex tiskuza d-dewmien taghha. Izda |-Qorti tghid li I-Arbitru
gustament skarta kull wahda minnhom, bir-rizultat li ma kien hemm xejn li seta’
jiskuza validament l-agir taghha. Tikkunsidra wkoll kliem l-appellat waqt is-
seduta quddiem |-Arbitru tas-6 ta’ April, 2021, fejn spjega li xi jiem gabel it-3 ta’
Marzu, 2020 huwa kien cempel lil Alex Mangion, direttur tas-soc¢jeta appellanta,
fejn dan mill-ewwel gallu li huwa kien ser ibiegh |-investimenti kollha ghaliex is-
swieq kienu ser jagghu b’mod drastiku rizultat tal-pandemija. II-Qorti tghid li
fid-dawl ta’ dan il-konvinciment, u mehuda in konsiderazzjoni wkoll ic-
cirkostanzi tas-swieq f'dak il-perjodu partikolari, ftit wiehed jista’ jifthem kif |-
ordni tal-appellat damet diversi jiem qabel ma giet ezegwita. Ghalhekk, id-

decizjoni tal-Arbitru hija certament wahda tajba.

19. L-Arbitru mbaghad ikkunsidra punt li s-so¢jeta appellanta geghda
tgajjem fir-rikors tal-appell taghha, jigifieri I-ispejjez marbutin mal-ezekuzzjoni
tal-ordni tal-appellat. Sewwa tghid il-Qorti li dan gharaf |i jekk kien hemm
stabbilit il-minimum ammount ghal dawn, jew jekk kellhomx jithallsu spejjez
oghla jekk l-ordni tingasam, dan ma kienx jiggustifika id-dewmien jew i I-
appellat majirceviex parti mill-ordni tieghu bi prezz ahjar, galadarba kien hemm
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batch li nbiegh gabel bi prezz ahjar. Qal li sahansitra kien hemm indikazzjonijiet
cari li I-prezz tal-prodott kien ser jinzel minhabba ¢-cirkostanzi partikolari ta’
dawk iz-zminijiet kawza tal-COVID, u dan is-soc¢jeta appellanta stess irrilevatu
kif irrizulta mit-tabella pprezentata fir-rigward tal-andament tal-prezz tal-
investimenti. L-Arbitru accetta li wiehed ghandu ragonevolment jogghod attent
sabiex ma jizdiedux l-ispejjez billi tingasam l-ordni, izda kellha tinghata
mportanza wkoll ghall-effett li I-prezz ihalli jekk dan jinzel, jew fejn ikun hemm

indikazzjoni li dan ser jongos sostanzjalment.

20.  L-Arbitru rrileva korrettement li s-socjeta appellanta ma tatx indikazzjoni
waqt il-proceduri ta’ kemm kienu dawn il-minimum fees u kemm kienu it-
transaction/brokerage fees, u jekk ghalhekk kienux jiggustifikaw dewmien fl-
ezekuzzjoni. Gharaf li b’hekk is-soc¢jeta appellanta ma kienet ressget I-ebda
prova sabiex turi li |-ispejjez addizzjonali jekk tingasam l-ordni, kienu ser
jippregudikaw I-interessi tal-appellat iktar mid-dewmien fl-ezekuzzjoni tal-
ordni tieghu. lzda iktar importanti, tghid il-Qorti, huwa I-fatt li ma jirrizultax li s-
socjeta appellanta kkomunikat minn gabel mal-appellat, u spjegat b’mod ¢ar iz-
zewg alternattivi li kellu, jigifieri li l-ordni tieghu tigi ezegwita f'dagqa izda
soggetta ghal dewmien ta’ xi granet fejn kien hemm il-possibilta li [-valur tal-
investiment jibga’ niezel, jew li minflok |-ordni tigi ezegwita immedjatament
billi I-investimenti jingasmu f'batches separati, izda soggett ghad-drittijiet

stabbiliti.

21. Fil-fatt I-ahhar punt gustament ittrattat mill-Arbitru kien I-obbligu tas-
socjeta appellanta li tiddokumenta u li tirregistra dak li jkun sehh. Hawnhekk il-

Qorti ghandha tghid li ghalkemm is-soc¢jeta appellanta tinsisti li din il-kwistjoni
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ma kinitx tikkostitwixxi I-ilment tal-appellat, certament ghandha rilevanza
gawwija f'dawn il-proc¢eduri fejn s-socjeta appellanta sahansitra tinsisti li I-
appellat “..kien ben konsapevoli ta’ dak kollu li kien ged jigri fir-rigward tal-
investiment tieghu, tul il-process kollu”. L-Arbitru rrileva li I-imsemmija soc¢jeta
appellanta ma kienet ipprezentat |-ebda dokumenti formali li jindikaw id-data
ta’ meta ezattament kienet inghatat |-ordni mill-appellat ghall-bejgh tal-
investimenti, u kif dan kellu jsir. Osserva li sahansitra lanqas ma kien gie
pprezentat xi recording jew traskrizzjoni tat-telefonata fejn saret din I-ordni. II-
Qorti hawnhekk tikkunsidra is-sottomissjoni tas-socjeta appellanta, fejn
tittanta tiskolpa ruhha ghal dan in-nuggas ghal dak li jirrigwarda I-
komunikazzjoni tal-appellat ma’ wiehed mid-diretturi taghha tramite ic-
cellulari tieghu personali. Tghid li kien proprju ghaliex din il-komunikazzjoni
saret b’dan il-mod, |li ma kienet saret |-ebda registrazzjoni taghha. lzda I-Qorti
ma tistax taccetta skuza tant frivola, ghaliex dejjem jibga’ il-fatt tan-nuqqas
assolut ta’ registrazzjoni ta’ dak li ntqal bejniethom, u li kien ta’ dagstant

importanza.

22. L-Arbitru ghalhekk wasal ghall-konkluzjoni li ma kienx jirrizulta li gew
segwiti [-obbligi ta’ registrazzjoni kif imfissra fir-Regoli R.5.40, R.5.44 u R.5.45
tal-Conduct of Business Rulebook. Filwaqt li rrileva li skont ir-Regola R.5.13, is-
socjeta appellanta kellha turi li I-ezekuzzjoni tal-ordni tal-appellat kienet skont
I-execution policy taghha, u li kienet thares ukoll ir-regoli applikabbli, esprima I-
fehma li fil-kaz odjern dan ma kienx sar b’mod adegwat, konvincenti u
sostanzjat. Qal li huwa kien konvint li s-soc¢jeta appellanta ma kinitx akkwistat |-
ahjar rizultat possibbli ghall-appellat, u ghalaq billi gal li hija ma setghetx tagbad
u tiehu I-ligi b’idejha, ghaliex jekk I-ordni ma setghetx tigi ezegwita mill-ewwel,
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hija kellha I-obbligu li tinforma lill-appellat b’dan sabiex tinstab soluzzjoni li tkun
accettata minnu wkoll. [I-Qorti taghraf u terga’ ittenni li dan huwa I-punt krugjali
li fuqu tistrieh il-vertenza odjerna. Tghid li inutli li s-so¢jeta appellanta tittanta
targumenta li l-appellat kien konsapevoli sew tal-prezzijiet li bihom kienu
geghdin jinbieghu I-investimenti tieghu, ghaliex kien proprju I-prezz tal-bejgh
ta’ dawn tal-ahhar li kien jinteressah, u li kellu jigi kkomunikat lilu mis-socjeta
appellanta qabel ma tiddisponi mill-investimenti in kwistjoni. Inutli wkoll li s-
socjeta appellanta tittanta targumenta li l-appellat ghandu jgorr il-konsegwenzi
tat-telf galadarba kien huwa stess li ghazel li jiddisponi mill-investimenti tieghu,
ghaliex dan mhux l-ilment tieghu. Huwa ged jallega dewmien fl-ezekuzzjoni tal-
ordni min-naha tas-socjeta appellanta, u li dan id-dewmien wassal ghal rizultat
mhux mistenni. Galadarba jirrizulta bi¢-¢ar mill-provi li s-so¢jeta appellanta ma
kellha I-ebda raguni gustifikata ghal dan id-dewmien, il-Qorti tghid li I-ilment

jirrizulta sodisfacentement ippruvat.

23.  Jonqos issa li I-Qorti tittratta [-ahhar aggravju tas-socjeta appellanta,
liema aggravju jolqot il-likwidazzjoni tal-kumpens dovut lill-appellat kif
ikkalkolat mill-Arbitru. lI-Qorti mill-ewwel tirrileva li I-Arbitru ghamel ¢ar li huwa
hawnhekk kien ged juza d-diskrezzjoni tieghu, izda b’mod megjus li b’hekk tkun
saret gustizzja maz-zewg partijiet. Jghid li dan ghaliex is-somma ma setghetx
tinhadem b’mod preciz wara li kkunsidra li kellu jkun hemm spejjez ulterjuri
kieku I-ordni tal-appellat inqasmet f’'batches. Ghalhekk, kull argument li ressget
is-so¢jeta appellanta fir-rigward tal-kalkolu tal-kumpens dovut, ftit li xejn jista’
ikun rilevanti hawnhekk. Madankollu |-Qorti tixtieq izzid tghid li galadarba I-
Arbitru sab li s-socjeta appellanta kienet responsabbli ghad-dewmien fil-bejgh

tal-investimenti u ghat-telf rizultanti lill-appellat, ma ssib xejn skorrett fil-fatt li
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[-imsemmi Arbitru ha in konsiderazzjoni tal-prezz tal-bejgh tal-investimenti ta’
sieheb l-appellat maghmul ftit wara li dan tal-ahhar ta l-ordni lis-socjeta

appellanta sabiex tiddisponi minnhom.

24. Ghaldagstant ma jirrizultax li l-aggravji tas-socjeta appellanta huma

gustifikati, u tichadhom.

Decide

Ghar-ragunijiet premessi |-Qorti tiddeciedi dwar I-appell tas-socjeta
appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier

taghha.

L-ispejjez tal-pro¢edura quddiem I-Arbitru jibgghu kif decizi, u dawk tal-appell

odjern ghandhom ikunu a karigu tas-so¢jeta appellanta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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