Qorti tal-Appell Kriminali

Onor. Imhallef Consuelo Scerri Herrera, LL.D., Ph.D.

Appell Numru: 38 /2021

I1-Pulizija
(Spettur Josef Gauci)
Vs

Arthur Castillo

IHum, 22 ta” Frar, 2023

11-Qorti;

Rat l-akkuzi dedotti kontra l-appellat Arthur Castillo ta” 58 sena imwieled Sliema nhar
1-14 ta’ Marzu, 1962, iben Arthur u Joan nee” Satariano u residenti 42, St Helen, Flat 3,
Triq Norfolk, Sliema u detentur tal-karta tal-identita” numru 222862 M, akkuzat

quddiem il-Qorti tal-Magistrati (Ghawdex):

Talli nhar it-18 ta’ Jannar, 2020, f'xi hin bejn it-tmienja u nofs ta” filghodu (08:30hrs) u
l-hdax neqgsin kwart ta’ filghodu (10:45hrs) fil-bajja ta” Mgarr ix-Xini, limiti ta” Sannat,



Ghawdex u/jew fil-vi¢inanzi f'dawn il-Gzejjer b'nuqqas ta’ hsieb, jew bi traskuragni
jew b'nuqqas ta’ hila fl-arti jew professjoni tieghu, jew b'nuqqas ta’ tharis ta’
regolamenti, involontarjament ikkaguna I-mewt ta’ Christine Gauci u dan bi ksur tal-

art 225 (1) tal-Kapitolu 9 tal-Ligijiet ta” Malta.

II-Qorti giet gentilment mitluba tordna lill-imputat ihallas l-ispejjez inkorsi bil-hatra ta’
esperti u/jew periti fl-Inkjesta Magisterjali li nzammet dwar ir-reati mertu tal-akkuzi

odjerni, ai termini tal-Artiklu 533 tal-Kapitolu 9 tal-Ligijiet ta” Malta.

Rat is-sentenza tal-Qorti tal-Magistrati (Ghawdex) tat-18 ta” Novembru, 2022, fejn il-
Qorti wara li rat I-Artikolu 225 (1) tal-Kapitolu 9 tal-Ligijiet ta” Malta, sabet lil Arthur
Castillo hati tal-imputazzjoni mressqa fil-konfront tieghu u kkundannatu ghall-piena
ta’ sentejn prigunerija li bis-sahha tal-artikolu 28 A (1) tal-Kap 9 tal-Ligijiet ta” Malta
gew sospizi ghal perjodu ta’ erba’ (4) snin. Skont l-artikolu 28 A (4) tal-Kap 9 tal-Ligijiet
ta’ Malta, il-Qorti spjegat lill-hati fi kliem c¢ar u li jiftiechem ir-responsabbiltajiet tieghu
ai termini tal-artikolu 28 B tal-Kodi¢i Kriminali jekk huwa jikkommetti matul il-

perjodu operattiv reat li ghalih hemm il-piena ta” prigunerija.

Bl-applikazzjoni tal-Artikolu 533 tal-Kapitolu 9 tal-Ligijiet ta” Malta, ikkundannat lil
Arthur Castillo jhallas lir-Registratur tal-Qorti, is-somma komplessiva ta” EUR
1,114.55c rapprezentanti zewg terzi (2/3) tal-ispejjez 1li thallsu lill-esperti li gew
nominati fl-istadju tal-Proces Verbal tal-Inkjesta Magisterjali li nfethet in konnessjoni

ma’ dan l-in¢ident.

Rat ir-rikors tal-appellanti Arthur Castillo minnu pprezentat fil-5 ta” Dicembru, 2022,
fejn talab lil din il-Qorti tirrevoka u thassar is-sentenza msemmija u tilliberah minn

kull htija u piena.



Rat illi I-aggraviji tal-appellant huma ¢ari u manifesti u jikkonsistu fis-segwenti, u cioe”:

Ili l-ewwel aggravju jikkonsisti fil-fatt li 1-Qorti tal-Magistrati kienet Zbaljata meta

rriteniet li I-prosekuzzjoni rnexxielha tipprova ness kawzali bejn il-mewt ta” Christine

Gauci u l-kondotta kolpuza da parti tal-esponent.

Illi fl-ewwel paragrafu tar-ratio decidendi taghha (p 37 tas-sentenza appellata) il-Qorti
ghamlet referenza fugaci ghall-konkluzjonijiet tal-patologisti. Il-kawza, pero, giet
deciza minghajr ebda konsiderazzjoni dwar dak li effettivament qalu dawn il-
patologisti u, kif ser jigi spjegat iktar ‘il quddiem, id-dec¢izjoni giet imsejsa unikament

u esklussivament fuq dak li qal Dr. Charles Azzopardi.

Illi 1-patologisti mahtura fl-inkjesta magisterjali, Dr. Bridget Ellul u Dr. Michael J.
Refalo, ikkonkludew li Christine Gauci kienet mietet “of natural causes, namely seawater
drowning and coronary artery atheroma”. Dan ifisser li I-kawzi tal-mewt kienu tnejn: (i)
seawater drowning; u (ii) coronary artery atheroma. Mill-atti ma jirrizultax li t-tieni kawza
tal-mewt indikata - il-coronary artery atheroma - kienet il-konsegwenza tal-ewwel

wahda indikata - is-seawater drowning.

Illi, effettivament, lanqas ma seta’ jirrizulta xjentifikament li 1-coronary artery atheroma
kienet il-konsegwenza tas-seawater drowning ghaliex il-coronary artery atheroma tindika
arterji li jkunu diseased minhabba fatturi estranji ghal drowning. Infatti fir-rapport tal-
patologisti gie kwalifikat 1i r-right coronary artery atheroma kellha 80% stenosis li jfisser

li l-arterji kienu djiequ b’persentagg ta’ tmenin fil-mija.



I1li sabiex il-kaz tal-prosekuzzjoni jirnexxi, u dan qed jigi sottomess indipendentement
minn diversi fatturi ohra 1i ser jigu elaborati iktar ‘il quddiem, kellha I-obbligu li
tipprova, l-ewwel u qabel kollox, li l-coronary artery atheroma sehhet minhabba s-
seawater drowning, u cioé prova li xjentifikament qatt ma setghet issir. Galadarba ma
gie ppruvat ebda ness kawzali bejn il-coronary artery atheroma u s-seawater drowning,
allura I-mewt ma setghet qatt tigi attribwita lill-terza persuna, multo magis lil persuna
li ma kinitx it-tabib kuranti tad-decujus jew, ghall-ingas, membru tal-professjoni

medika.

Illi huwa ghalhekk difficli li wiehed jifhem kif il-Qorti tal-Magistrati setghet tasal ghall-
konkluzjoni li gie ppruvat ness kawzali bejn il-mewt ta” Christine Gauci u l-kondotta
tal-esponent. Jekk il-mewt sehh minhabba coronary artery atheroma indipendentement
minn seawater drowning dan ifisser 1i d-decujus ma setghet qatt tigi salvata minn persuna
pajzana u n-ness kawzali hu manifestament nieqes. Qed jigi ribadit li sabiex il-kaz tal-
prosekuzzjoni jirnexxi kellu I-ewwelnett jigi stabbilit, sal-grad tac¢-certezza morali, 1i s-
seawater drowning kienet il-konsegwenza unika tal-coronary artery atheroma. Dan mhux
biss ma giex stabbilit sal-grad rikjest mil-ligi izda addirittura, kif gia nghad, din il-

prova qatt ma setghet issir ghaliex il-coronary artery atheroma tfisser arterji difettuzi.

Illi ghal din ir-raguni biss l-esponent kellu jigi lliberat mill-akkuza migjuba kontra

tieghu.

Il t-tieni aggravju jikkonsisti fil-fatt li, minghajr pregudizzju ghall-ewwel aggravju, il-

Qorti tal-Magistrati ma kellha qatt tistrieh esklussivament fuq il-konkluzjonijiet ta’
espert li gie nominat fl-inkjesta magisterjali u li mar ben oltre n-“nomina” u I-

kapacitajiet tieghu.



llli ghandu mill-ewwel jigi rilevat 1li 1-Magistrat Inkwirenti giet rinfaccata
b’konkluzjonijiet konfliggenti ta” zewg esperti. L-espert legali Dr. Jean Paul Grech
ikkonkluda li ma kienx hemm lok fuq bazi ta” prima facie li jittiehdu xi passi kriminali
kontra xi persuna jew persuni b’rabta mal-mewt ta” Christine Gauci. Mill-banda l-ohra
d-diving fatalities expert Dr. Charles Azzopardi qal li ghalkemm il-fatti primarji u
kontributorji tal-mewt kienu attribwibbli lill-istess Gauci, l-esponent kellu xorta
jirrispondi ghal negligenza u ommissjoni. [1-Qorti tal-Magistrati, fil-konkluzjonijiet

taghha, addirittura injorat ghal kollox il-konkluzjonijiet tal-espert legali.l

Illi ghandu jigi rilevat ukoll li Dr. Charles Azzopardi ma nghata ebda nomina specifika.
Ghalkemm skont certa gurisprudenza dan il-fatt ma jgibx in-nullita per se tar-rapport
tieghu, ma jistax ikun hemm dubju li espert ma ghandu qatt jaghti opinjonijiet fuq
kwistjonijiet li ma humiex ta” kompetenza tieghu. Il-kwalifi¢ci ta’ Dr. Charles
Azzopardi fir-rigward ta’ diving fatalities huma bl-akbar rispett suspetti u,
sforunatament, fis-sistema penali nostrana persuna akkuzata ma tistax tqabbad espert
ex parte. Pero, galadarba dan l-espert, li jidher mill-kwalifi¢i tieghu indikati fir-rapport
li huwa tabib, ghogbu jesplora kamp li huwa wiehed strettament legali, il-Qorti tal-
Magistrati, u 1-Magistrat Inkwirenti gabilha, kellhom jiskartaw dawk il-partijiet tar-
rizultanzi tieghu li jmorru oltre n-“nomina” u l-kapacitajiet tieghu. L-esponent qed
jirreferi ghal dawk il-partijiet tar-rapport tieghu fejn ghogbu jikkummenta dwar actus
reus, mens rea, negligenza u ommissjoni. Dak li jirrendi kollox iktar gravi huwa I-fatt li
1-Qorti strahet esklussivament fuq opinjoni legali moghtija minn persuna li ma
ghandha ebda kwalifici fil-kamp legali. U dan ged jinghad indipendentement mill-fatt
li Qorti qatt ma ghandha tistrieh fuq opinjonijiet ta” natura legali ta” esperti, ikunu min

ikunu. Dawn l-opinjonijiet jirrientraw fil-mansjoni esklussiva tal-gudikant u kwalsiasi

11I-Qorti ghamlet biss referenza ghax-xhieda tax-xhieda li ddeponew quddiem dan I-espert.



tentattiv minn esperti li jaghtu opinjonijiet legali jikkostitwixxi uzurpazzjoni manifesta

ta’ din il-mansjoni li m’ghandha qatt tigi permessa.

Illi, bla pregudizzju ghal dak premess, jekk pero il-Qorti tal-Magistrati hasset in-
necessita li tistrieh fuq opinjoni legali, 1-espert legali Dr. Jean Paul Grech - 1i huwa
maghruf fil-kamp legali bhala avukat preparat u erudit - kellu jinghata ferm iktar
importanza minn persuna li ma ghandha ebda kwalifika f'dan il-kamp. Kif ser jigi
spjegat fir-raba” aggravju, dak li jikkostitwixxi negligenza li twassal ghal reita hija
kwistjoni ta’ natura legali u ezami dwar jekk jirrizultax culpa o meno ghandha ssir biss
minn persuna li ghandha konoxxenza profonda tal-ligi, tad-dottrina u tal-
gurisprudenza in materja. Lanqas ma huwa necessarju lijigu ¢itati paragrafi twal minn
dottrina u gurisprudenza; dak li hu necessarju hu li I-principji li jemanu minn dawn

is-sorsi legali jigu applikati ghall-fatti partikolari tal-kaz. U huwa proprju dak illi

ghamel l-espert legali. Ghalhekk, jekk il-Qorti hasset in-necessita li tistrieh fuq xi
opinjoni legali ta’ espert nominat fl-inkjesta, l-opinjoni ta” Dr. Jean Paul Grech kienet

certament l-unika wahda idonea fi¢-¢irkostanzi tal-kaz.

Illi 1-Magistrat Inkwirenti skartat il-konkluzjonijiet tal-espert legali peress li ma
ghamilx analizi tad-data li kienet tinsab fil-computer tad-decujus u tal-esponent u ma
analizzax ir-rapport? li kellu jkun hemm bejniethom. Frankament, minn aspett ta’
applikazzjoni ta’ ligi, din l-analizi ma kinitx nec¢essarja. Semmai huwa ferm aktar gravi
I-fatt li espert dwar diving fatalities jasal ghal konkluzjoni dwar responsabbilta penali
minghajr ebda analizi jew a¢¢enn ghall-kawza tal-mewt. Ma jistax ma jigix sottomess
li dan in-nuqqas juri predispozizzjoni preokkupanti li tigi akkollata xi forma ta” htija,

nonché kontributorja, fuq I-esponent. Dan ged jinghad ghaliex huwa evidenti, kif gie

2 Bil-kelma “rapport” l-esponent gieghed jithem li qed issir referenza ghar-relazzjoni bejn buddy divers.



spjegat fl-ewwel aggravju, li coronary artery atheroma tinnewtralizza ghal kollox dawk

il-konkluzjonijiet tieghu li huma ta” natura legali.

Ili, in vista wkoll tal-fatt li s-sentenza appellata hija msejsa unikament u
esklussivament fuq opinjonijiet ta” natura legali moghtija minn persuna li ma ghandha
ebda kwalifi¢ci f'dan il-kamp, l-esponent ghandu jigi liberat mill-akkuza migjuba

kontra tieghu.

Ili t-tielet aggravju jikkonsisti fil-fatt li, minghajr pregudizzju ghall-aggraviji

precedenti, sabiex irriskontrat reita fl-esponent, il-Qorti tal-Magistrati erronjament tat

importanza lill-procedura maghrufa bhala 1-buddy system.

Ili huwa risaput li r-responsabbilta kriminali tista” tkun jew personali jew vikarja. Hija
personali meta r-reat jigu kommess mill-persuna nnifisha u hija vikarja meta r-reat jigi
kommess minn so¢jeta li fiha I-persuna jkollha certa kariga, bhal per ezempju dik ta’
direttur jew manager. F'dan l-ahhar kaz ghalkemm ir-reat ma jkunx gie kommess mill-
persuna fil-kariga msemmija, hija tirrispondi kriminalment ghall-agir tas-socjeta
proprju minhabba dik il-kariga. Issa fil-kaz in dizamina l-esponent gie akkuzat
personalment u mhux vikarjament u, fi kwalunkwe kaz, ma kien ged jokkupa l-ebda
kariga f'xi socjeta liema kariga setghet tiskatta xi forma ta” responsabbilta vikarja.
Jigifieri qieghed jinghad minghajr tlaqliq li 1-buddy system ma tohloq ebda ness
guridiku bejn il-persuni li jkunu qeghdin jattwawha. Langas ma jezistu xi ligijiet jew
regolamenti li jirregolaw il-buddy system. Dan ifisser li f'’kaz ta’ xi ksur jew vjolazzjoni
tar-regoli ta’ din is-sistema, ma tistax tapplika dik il-parti tas-subartikolu (1) tal-
artikolu 225 tal-Kodic¢i Kriminali li titkellem fuq “nugqas ta’ tharis ta” regolamenti”. Dan

gieghed jinghad minghajr pregudizzju ghall-fatt li, kif ser jigi elaborat fir-raba’



aggravju, l-esponent ma kiser ebda procedura ta” din is-sistema u l-event dannuz kien

dovut unikament ghall-agir u/jew i¢-¢irkostanzi medici tad-decujus.

Illi dan ged jinghad ghaliex f'dan il-kaz saret referenza preponderanti ghall-buddy
system. L-espert Dr. Charles Azzopardi spjega l1-buddy system b’dan il-mod: “[t]he whole
scope of the diving buddy system is for the two divers to be close to each other to assist each
other in any untoward event during the dive”. Sa hemmhekk Azzopardi kien relativament
korrett. Pero ma kienx kuntent li jassisti lill-Magistrat Inkwirenti (u eventwalment lill-
Qorti) b’din l-ispjegazzjoni u allura zied jghid hekk: “[t]he assumption that Ms. Gauci
was safe on the surface and swimming back to shore, when no such contact and reasoning was
made between the two divers, proved to be highly significant as it ensured the omission of a

rescue attempt”.

Illi din I-asserzjoni turi nuqqas ta’ korrettezza da parti ta” dan l-espert. Huwa evidenti
mir-rapport tieghu li huwa kien konsapevoli mill-fatt li fl-awtopsja kienet instabet
“80% stenosis of the right coronary artery”. Ghalhekk kien jaf ukoll li wahda mill-kawzi
tal-mewt kienet proprju coronary artery atheroma. L-espert ma ghamel ebda referenza
diretta ghal dan il-fatt mediku. Kien ghalhekk bl-akbar rispett irresponsabbli da parti
tieghu li jitkellem fuq “omission of rescue attempt” minghajr ma qal li r-rescue attempt da
parti tal-esponent qatt ma seta’ jkollu suc¢cess in kwantu l-uniku mod kif setghet tigi
salvata l-hajja ta” Gauci kienet bl-applikazzjoni immedjata ta” defibrillatur -
applikazzjoni li, fi kwalunkwe kaz, ma setghetx issir mill-esponent. U l-espert lanqas
ma qal li I-hajja ta” Gauci setghet tigi salvata biss fil-kaz li, meta telghet f’ wic¢ l-ilma,

kienet ghadha hajja - fatt li ma jista’ qatt jigi stabbilit’. Kif gia ntqal, jidher mill-

3 Ghalkemm ix-xhud Joseph Caruana jghid li ra lid-decujus ticcaqlaq f'wic¢ l-ilma u anke ra bziezaq tal-
arja hergin, ma giex stabbilit xjentifikament li hija kienet ghadha hajja dak il-hin jew, fl-aghar ipotesi
ghall-esponent, f'liema stat kienet u setghetx tigi salvata I-hajja taghha f'dak il-hin.



kwalifi¢i ta’ dan l-espert li huwa tabib mediku. Huwa ferm stramb kif il-
konkluzjonijiet tieghu huma nieqsa minn dak li kien strettament necessarju (u fil-
kompetenza tieghu ta” tabib), liema konkluzjonijiet setghu certament jassistu lill-
Magistrat Inkwirenti tasal ghall-konkluzjonijiet taghha; fl-istess hin dan l-espert ma
qaghadx lura milli jazzarda konkluzjonijiet ta’ natura legali li, kif inghad, huwa kamp

kompletament aljen ghall-kompetenzi tieghu.

Illi, ghalhekk, ged jigi sottomess li l-esponent ma kellu gatt jigi attribwit b'negligenza
kriminali in bazi ghall-fatt li, flimkien mad-decujus, kien gieghed jadopera 1-buddy
system in kwantu din il-procedura ma tikkrea ebda obbligu legali fuqu. Langas ma
jista” jigi dubitat li 1-Magistrat Inkwirenti u 1-Qorti tal-Magistrati gew zvijati bil-

konkluzjonijiet inkompleti u azzardati tal-espert Dr. Charles Azzopardi.

Illi r-raba” aggravju jikkonsisti fil-fatt li, minghajr pregudizzju ghall-aggraviji

precedenti, l-esponent ma kien bl-ebda mod negligenti fl-agir tieghu u l-coronary artery
atheroma riskontrata fid-decujus mill-patologisti ma kinitx, fi kwalunkwe kaz,

prevedibbli.

Illi l-esponent gie misjub hati ta” omicidju involontarju li huwa reat kolpuz. Fis-
sentenza klassika tal-Qorti Kriminali fl-ismijiet II-Pulizija v. Perit Louis Portelli, B.E.
& A,A.&ECE. (04.02.1961 - Kollez. XLV.iv.870), moghtija mill-kompjant Imhallef ]J.
Flores, liema sentenza giet c¢itata b’approvazzjoni kemme-il darba mill-Qrati taghna,

intqal hekk fir-rigward tal-culpa fil-ligi taghna:

“Hu mehtieg ghall-kostituzzjoni tar-reat involontarju skond l-art. 239
[illum 225] tal-Kodici Penali illi tirrikorri kondotta volontarja negligenti

- konsistenti generikament f'nuqqas ta’ hsieb (“imprudenza”),



traskuragni (“negligenza”), jew nuqqas ta’ hila (“imperizia”) fl-arti jew
professjoni jew konsistenti specifikatament f'nuqqas ta’ tharis tar-
regolamenti - li tkun segwita b’ ness ta” kawzalita minn event dannus

involontarju;

“Ghandu jigi premess illi, ghall-accertament tal-htija minhabba
t'’kondotta negligenti, ghandu isir il-konfront tal-kondotta effettivament
adoperata ma’ dik ta’ persuna li s-sapjenza rumana identifikat mal-
“bonus pater familias”; dik il-kondotta, cioe, illi fil-kaz konkret kienet
tigi wzata minn persuna ta’ intelligenza, diligenza u sensibilita normali:
kriterju dan li fil-waqt 1i jservi ta’” gwida oggettiva ghall-gudikant,
ihallieh fl-istess hin liberu li jivvaluta d-diligenza tal-kaz konkret. “La
diligenza del buon padre di famiglia costituisce un criterio abbastanza
indeterminato per lasciare al giudice gran liberta di valutazione” (Giorgi,

Teoria delle Obbligazioni, II, 27, p. 46);”.

tkun prevedibbli.

“Secondo la dottrina tradizionale che vanta origini antichissime e in
questi ultimi tempi torna a prevalere, la colpa consiste nella prevedibilita

del risultato non voluto. Scrisse il Carrara: La colpa si definisce la

Illi din l-espozizzjoni dejjem serviet ta’ bazi ghall-culpa fil-kamp penali Malti. Inoltre,
kif gal Sir Anthony Mamo (Notes on Criminal Law, Vol 1, p 67), sabiex tirrizulta

responsabbilta penali dwar offiza ta” natura involontarja, huwa necessarju li I-hsara

Illi Francesco Antolisei, fil-ktieb tieghu Manuale di Diritto Penale, Parte Generale (Giuffre,
1997, 14° ed, p 364), jghid hekk:
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volontaria omissione di diligenza nel calcolare le conseguenze possibili e
prevedibili del proprio fatto. Dicesi conseguenza prevedibile, perché 1’

essenza della colpa sta nella prevedibilita .”

Ili din hija t-tezi li dejjem giet accettata mill-Qrati taghna. Fis-sentenza tal-Qorti tal-
Appell Kriminali fl-ismijiet II-Pulizija v. Richard Grech (21.03.1996), gie deciz li jekk
il-prudenza tikkonsisti filli persuna taghmel dak li hu ragonevolment mistenni minnha
sabiex tipprevjeni l-konsegwenzi dannuzi ta’ ghemilha, l-imprudenza, li hi n-
negazzjoni ta’ din il-virtt, tikkonsisti filli wiehed jaghmel avventatament dawk I-
affarijiet i hu messu ppreveda li setghu jikkagunaw hsara. It-traskuragni, mill-banda
l-ohra, timplika certa non-kuranza, c¢ertu abbandun kemm intellettiv kif ukoll

materjali. Fiz-zewg kazijiet, pero, il-hsara tkun prevedibbli ghalkemm mhux prevista:

kieku kienet ukoll prevista, wiehed ikun gieghed fil-kamp doluz b’applikazzjoni tad-

dottrina tal-intenzjoni pozittiva indiretta.

I1li bilkemm hemm ghalfejn jinghad li n-nuqqas ta” hsieb, it-traskuragni, in-nuqqas ta’
hila fl-arti jew professjoni jew in-nuqqas ta’ tharis ta’ regolamenti, li huma kriterji

alternattivi, iridu jirrizultaw mill-provi kollha u mhux jigu prezunti biss mill-event

dannuz.

Ili Sir Anthony Mamo (Notes on Criminal Law, Vol. 1, pp. 70-71), meta jittratta l-istitut
tal-culpa, jaghmel id-domanda: “What measure of care does the law demand?” u

jirrispondiha b’dan il-mod:
“It does not demand the highest degree of care of which human nature

is capable. I am not liable for harm involuntarily done by me merely

because by some conceivable exercise of prudential foresight I might

11



have anticipated the event and so avoided it. Our Code - as Impallomeni

aptly remarks with reference to the Italian Code (Colpa e omicidio

colposo, P 14) - makes negligence consist in imprudence, carelessness,

unskilfulness in an act or profession, etc., and imprudent is he who is not
prudent, not he who is most prudent; unskilled is he who is not skilled,
not he who is not skilled in a superlative degree. The law demands not
that which is conceivably possible but that which is reasonable. Were
men to act on any other principle but this, excess of caution would
paralyse the business of the world. Inasmuch as the carrying of fire-arms
and the driving of horses or of cars are known to be the occasion of
frequent harm, extreme care and the most scrupulous anxiety as to the
interests of others, would prompt a man to abstain from these dangerous
forms of activity. Yet it is expedient in the public interest that these
activities should go on: consequently, the law does not insist on any
standard of care which would include them, as such, within the limits of

culpable negligence.

“The amount of prudence or care which the law actually demands is that
which is reasonable in the circumstances of the particular case. This
obligation to use reasonable care is very commonly expressed by
reference to the conduct of a ‘reasonable man’ or of an ‘ordinarily
prudent man’, meaning thereby a reasonable prudent
man: “negligence”, it has been said, “is the omitting to do something that
a reasonable man would do, or the doing something that a reasonable
man would not do”. “We ought”, it has also been said, “to adhere to the

rule which requires in all cases a regard to caution such as a man of
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ordinary prudence would observe... The care taken by a prudent man has

e

always been the rule”.

Illi, kif intqal mill-Imhallef Flores, supra, il-kondotta negligenti tal-agent trid tkun

segwita b'ness ta’ kawzalita minn event dannuz involontarju sabiex tigi riskontrata

reita kriminali. Kif intqal fl-ewwel aggravju, dan in-ness ta” kawzalita huwa nieqes
t'dan il-kaz. Pero, qabel ma wiehed jezamina jekk jezistix dan in-ness, irid

necessarjament jigi stabbilit mill-prosekuzzjoni li I-kondotta tal-agent kienet kolpuza.

Illi meta wiehed japplika l-prin¢ipji premessi ghall-kaz in dizamina, huwa evidenti li
d-domanda li kellha tponi 1-Qorti tal-Magistrati sabiex tara jekk gietx riskontrata din
ir-reita kolpuza fl-esponent kienet is-segwenti: kien oggettivament prevedibbli ghalih
li d-decujus kellha 80% stenosis fir-right coronary artery li kienet ser twassal ghal coronary
artery atheroma? Ir-risposta ma tistax ma tkunx fin-negattiv u ghalhekk l-esponent kellu

jigi lliberat mill-akkuza migjuba kontra tieghu.

Illi, pero, fir-rapport tieghu Dr. Charles Azzopardi ghazel li jwarrab dan il-fatt tant

importanti u ghamel is-segwenti konkluzjonijiet:

“ Although the primary and contributing factors are mostly, alas, attributable to
the diver herself, the provision of air and unfamiliar equipment, followed by a
negligent omission of a rescue attempt and assumption of safety when no
assumption could or should have been made, made the final outcome inevitable.
Although actus reus or mens rea cannot be implied, negligence and omission are

still evident from Mr. Castillo” s side.”
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Illi huwa pjuttost ironiku li l-espert jikkritika dak li jsejjah assunzjonijiet meta I-
konkluzjonijiet tieghu huma msejsa fuq assunzjonijiet li jiddipartixxu mir-rizultanzi
patologi¢i. Huwa evidenti li l-culpa huwa kuncett legali estranju u aljen ghall-
kompetenzi tieghu. Ir-referenza li huwa ghamel ghall-actus reus u l-mens rea hi
indikazzjoni ¢ara ta” dan in kwantu I-fatti riskontrati ' dan il-kaz jeskludu kemm I-actus

reus kif ukoll il-mens rea.

Illi I-punt krugjali - li gie kompletament injorat minn dan l-espert - ma huwiex jekk ir-
rescue attempts sarux b'mod korrett imma jekk dawk ir-rescue attempts setghux isalvaw

il-hajja tad-decujus. 1l-fatti relevanti ghas-soluzjoni ta” din il-vertenza huma s-segwenti:

e Christine Gauci kienet diver b’izjed esperjenza minn dik tal-esponent. Infatti
hija kienet diver professjonali in kwantu impjegata mill-Forzi Armati proprju
ghal dan ix-xoghol. Gauci kienet ukoll instructor;

o Id-diffikultajiet inizzjali riskontrati minn Gauci meta kienet taht l-ilma gew
kollha indirizzati mill-esponent meta hu kien f"pozizzjoni li jindirrizzahom;

¢ Gauci ssorprendiet lill-esponent meta sparat ‘il fuq u l-esponent ma setghax
jitla” warajha bl-istess mod 1i telghet hi minghajr ma jaghmel decompression
ghaliex kien jipperikola s-sahha tieghu (b’konsegwenzi bhal paralisi) jew
addirittura jipperikola l-hajja tieghu;

e Hija regola kardinali tal-first aid li sabiex tassisti lil haddiehor m’ghandekx
tpoggi hajtek fil-periklu;

e Ma tezisti ebda prova tal-hin ezatt tal-mewt ta” Gauci u cioé ma tezisti ebda
prova inkonfutabbli dwar jekk Gauci telghetx f'wic¢ 1-ilma hajja jew mejta;

e Il-fatt li Gauci sparat il fuq - azzjoni anormali ghal persuna bl-esperjenza
taghha fid-diving - tfisser li sehh event drammattiku mhux fil-kontroll tal-

esponent li probabbilment kienet il-konsegwenza tal-coronary artery atheroma,
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e Wahda mill-kawzi tal-mewt ta’ Gauci kienet coronary artery atheroma, u cioe
fattur estranju ghac-¢irkostanzi kollha li sehhew fit-18 ta’ Jannar, 2020;

e Li kieku, ghall-grazzja tal-argument, Gauci kienet ghadha hajja meta telghet
t'wice¢ l-ilma, ic-CPR (cardiopulmonary resuscitation) kien ikun inutili minghajr 1-
applikazzjoni ta” defibrillatur;

e Infatti l-espert Lino Vella Brincat xehed fil-Qorti li kien ikun impossibbli ghall-
esponent li jsalva l-hajja ta” Gauci jekk hi kienet ghadha hajja meta telghet f'wice

l-ilma.

Illi dawn il-fatturi kollha gew injorati mill-espert Dr. Charles Azzopardi. Huwa
evidenti li ma jezisti, u multo magis ma gie ppruvat, ebda ness bejn il-mewta tragika ta’
Christine Gauci u l-agir tal-esponent. Huwa evidenti wkoll li ma gie riskontrat ebda
agir kolpuz da parti tal-esponent. Anke ghalhekk kellu jigi 1lliberat mill-akkuza

migjuba kontra tieghu.

Ikkunsidrat:

Illi din il-Qorti rat l-aggravji mressqa mill-appellant u sussegwentament fliet l-atti

processwali, b'mod partikolari l-evidenza li giet imressqa quddiem 1-Ewwel Qorti.

L-appellant Arthur Castillo® rrilaxxa stqarrija nhar it-8 ta” April 2021 fejn stqarr illi

huwa huwa direttur tal-Vascas Enterprise Limited u li ilu jahdem f* dan ix-xoghol ghal
hamsa u ghoxrin (25) sena. Huwa qal li ma ghandux lagam, gieghed fil-process ta’
separazzjoni u li ghandu zewgt itfal. Spjega li huwa jghix mal-partner tieghu Christina

Micallef. Mistogsi jekk qatt kellux kazijiet ohrajn mal-pulizija, huwa wiegeb fin-

4 Fol. 15 et seq. tal-process.
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negattiv. Spjega li nhar it-tmintax (18) ta’ Jannar 2020 kien miftiechem ma’ Christine
Gauci biex imorru diving flimkien ma’ erbat ihbieb ohra. Fuq il-vapur ta’ Ghawdex,
meta huwa kien mal-partner tieghu, iltaqghu ma” Christine Gauci 1i kienet ghadha
gejja mix-xift tax-xoghol mal-armata. Hu qal li Gauci kienet qaltilhom li kienet ilha ma
torqod xi ghoxrin (20) siegha minhabba x-xoghol. Il-partner tieghu kienet qalet lil
Christine ghal diversi drabi anke meta waslu Mgarr ix-Xini sabiex ma toghdosx u
joqoghdu jiehdu kafe’ flimkien izda hija qalet li bil-bahar tigi f'taghha. Spjega li huwa
mar bil-karozza tieghu Imgarr ix-Xini u ltaqghu ma’” Christine Gauci u shabhom
hemmbhekk. Spjega li 1-boyfriend ta” Christine Gauci kellu jigi hemmhekk bil-kelb biex
jiltaga” ma’ Christine il-partner tieghu ghax din ma kinitx toghdos. Spjega li meta saret
id-dive, huwa kien par ma’ Christine Gauci. Kien hemm ukoll Joseph u John Wood
bhala par, u Fritz u Darco bhala par iehor. 1d-dive saret fit-8.30am jew fid-9.00am. Hu
spjega illi hargu minn mal-blat man-naha tax-xellug taht il-bahar. Kif daru fuq ix-
xellug, bdiet l-ewwel problema ta” Christine Gauci fejn din bdiet qisha ged titlef il-
bilan¢ u huwa ta I-ghajnuna sabiex terga’ ssib il-buoyancy taghha. Spjega li kif nizzilha,
huwa stagsiha jekk kinux ser ikomplu jew imorru lura b’sinjali b’idejja u huwa spjega
li hija qaltlu b’idejha li riedet tkompli. Huwa qal li dak il-hin kienu xi sittax (16) jew
timintax (18) metru fil-fond, baqghu sejrin u fondew gisu tmienja u ghoxrin (28). Gauci
rega’ kellha problema u hu kellu jigbidha l-isfel u jizvojtjala l-arja ghax kellha wisq.
Gauci nqabdet ukoll ma” xibka tas-sajd izda affarijiet zghar. Hu rega’ stagsa lil Gauci
jekk riditx tkompli jew imorrux lura ghat-tieni darba u hija kienet qaltlu li riedet
tkompli. Hu kien qal lil Gauci sabiex ma jibqghux dagshekk fil-fond. Kien qalilha
sabiex iduru lura u hi qablet mieghu u bdew dehlin il-gewwa. Kif kisru l-kisra ghal
gewwa Mgarr ix-Xini Gauci kellha problema ohra. Hi kienet qeghda titla, tilfet il-
bouyancy, u tajtha zewg combiet minn tieghu li kienu bil-clip. Hi qabdet ukoll gebla
mill-qiegh. Hu kkalmaha, qgalilha sabiex joqoghdu ftit hemm jew jipprocedu sabiex

jidhlu I-gewwa. Gauci kienet qaltlu sabiex ikomplu jidhlu izda hu kien ftit hafif peress
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li kien taha zewg kilos ¢comb minn tieghu. Kif dawwar wic¢¢u, Christine Gauci sparat
il-fuq u ma lahaghiex, kienu madwar hmistax (15) u sittax (16) metru fond. Hu ra I-
gebla niezla fil-qiegh u ra li kellha l-bailout. Hu ma setax jitla ghax kien hafif u fil-
pront gie Joseph Caruana u kien stagsieh fejn kienet Christine u hu kien wiegbu li din
kienet diehla gewwa ghall-wi¢¢. Hu ghamel emergency ascent u ra lil xi hadd iehor
til-boghod fuq l-art bid-dry suit sewda. Hu haseb li din kienet Christine, izda mill-
vi¢in induna li kien Gordon. Kien hemm John Wood u stagsieh fejn kienet Christine.
Spjega li huwa qallu li dik kienet telghet fis-surface. Spjega li stennew hames (5) minuti
u Christine ma dehritx. Qal li bdew it-tfittxijiet u Christine nstabet wic¢cha ‘1 isfel ‘il
gewwa mal-blat. Spjega li Gordon jew Joseph kienu raw ghajnejn Christine bojod u
raw raghwa f'halqa filwaqt li ppruvaw jonfhulha d-dry suit biex jghinha titla” fuq id-
dghajsa tal-Forzi Armati izda ma sabx arja. Huwa qal li l-ambulanza giet mitluba li
tigi fuq il-post. Spjega li huwa u Joseph Caruana spiccaw ghat-terapija. Sakemm giet
id-dghajsa tal-Forzi Armati, huwa qaghad fuq il-blat. George Camilleri gie infurmat
minn John Wood u kulhadd spi¢ca 1-Ghassa tar-Rabat, Ghawdex. Bhala equipment,
Christine Gauci kellha twin set, 8 litre 300 bar twin set. Spjega li dan it-twin set kien
tieghu, kollox kien proprjeta’ tieghu hlief ghad-dry suit. Spjega li t-twin set kien ilu
serviced erba’ (4) xhur. Huwa qal li Lino Brincat kien ghamillu s-service. Spjega li
Christine kellha wkoll ir-rags tieghu li kienu Apex isservizzjati wkoll. Spjega li ¢-
¢ilindri tal-arja kienu tieghu u l-equipment l-iehor tieghu kienu ghandha ghax kienet
ilha toghdos bihom xi erba’ (4) jew sitt (6) xhur. Spjega li hu u Christine Gauci kienu
jaghmlu hafna dives flimkien u huwa ghandu kompressur bil-konsegwenza li kien
jimla ¢-¢ilindri hu stess biex jiffrankalha xi haga. Spjega li Christine kellha l-wing
tieghu servizzjat. Il-bail out ma kienx proprjeta’ tieghu. Ikkonferma li Christine Gauci
kienet instructor u free diver ukoll. Spjega li huwa ddispjacih ghal li gara u li kien
stagsiha darbtejn jew tlieta kemm kellha arja lil Gauci, u li fid-darbtejn li kellha I-
problemi, huwa ghenha. Spjega li huwa jmur ta’ spiss izurha fuq il-qabar taghha.
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Arthur Castillo5 xehed ukoll fl-atti tal-Inkjesta nhar it-tmintax (18) ta’ Jannar 2020 fejn
spjega li Christine Gauci kienet night shift il-Mosta u kienu miftehma li jagbdu 1-vapur
tas-sitta u nofs ta’ filghodu (6.30am) lejn Ghawdex. Spjega li kienu ser ikunu tmien (8)
bughaddasa. Huwa spjega li mieghu kien hemm il-partner tieghu Christina Micallef.
Spjega li fuq il-vapur, Christine Gauci nfurmathom li ma kinitx raqdet dak il-lejl u I-
partner tieghu offrietilha li toqghod maghha jiehdu kafe minflok taghmel id-dive u hu
wkoll kien qal lil Gauci li kellu ma’” min joghdos izda din qaltilhom li I-bahar iqajjimha.
Mistogsi mill-Magistrat Inkwerenti jekk dan id-diskors sarx i¢-Cirkewwa, hu
kkonferma li dan id-diskors sar qabel gabdu I-vapur. Hu qal li t-tfajla tieghu kienet
ser tigi kkumpanjata minn George, il-boyfriend ta’ Gauci li kien ser ikun hemm bil-kelb.
Hu qal li marru Mgarr ix-Xini bil-karozzi. Gauci kienet marret ma” Darco tigbor xi
affarijiet u hu kien iffolowja lil xi hadd sa Mgarr ix-Xini. Spjega li anke meta kienu
Mgarr ix-Xini, il-partner tieghu regghet qalet lil Christine biex din toqghod maghha u
ma toghdosx wara li din kienet qaltilha li kienet ilha ghoxrin 20 (siegha) mqajma, izda
Christine irrifjutat. Spjega li l-equipment li kienet ser tuza gabithu Christine izda huwa
kien gab ic¢-cilindri. Spjega li huwa kien ged jipprepara billi jiccirkola 1-arja tieghu
peress li huwa ghandu re-breather close circuit. Spjega li kien qed jaghmel il-pre-breathe
biex jaraw li c-cells kollha ged jahdmu u li lI-apparat ged jahdem kollu. Spjega li giet
ittestjata wkoll il-bailout. Kien hemm lista ta” affarijiet ohra li gew ic¢c¢ekjati qabel jinzlu
fl-ilma. Spjega li saret ukoll il-bubble check. Spjega li malli tlesta kollox, Christine kienet
gia’ ged tistennieh fil-bahar. Spjega li Christine Gauci kienet ser taghmel id-dive b’
open circuit normali u ghalhekk ma kellhiex bzonn taghmel dawk il-verifiki. Din kienet
ser tibda taghmel mode 1 u cioe” re-breather f' Marzu. Spjega li huwa kien il-buddy ta’

Christine f'din id-dive. Spjega li kien ser joghdos maghha u jkunu flimkien. Spjega li

5 Fol.35 et seq tal-process.
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huwa segwa lil Christine peress li huwa gatt ma kien ghodos minn din in-naha. Spjega
li kienu ftehmu li jmorru fuq ix-xellug. Spjega li Christine Gauci kellha twin set
cylinders fuq daharha li kienu marbuta b’'manifold. Spjega li l-arja tohrog miz-zewg
¢ilindri u dawn kienu proprjeta’ tieghu flimkien mar-regulators u l-wing ukoll. Hu
spjega li kollox kien serviced. Spjega li huwa kien taha l-wing li zzommok buouyant biex
titla” u tinzel. Spjega li huwa per ezempju ghandu bzonn hafna piz ghax gismu jrid
hafna toqol u fin-nuqqas huwa ma jinzilx. Spjega li 1-back plate tieghu tal-istainless steel
tizen hames (5) kilos u l-istand tizen zewg kilos u nofs (2.5) kilos. Spjega li huma daru
fuq ix-xellug u sehh l-ewwel inc¢ident fejn ra lil Christine tiela’. Spjega li 1-buoyancy
taghha ma zammitux tajjeb izda wara li ghenha, hija qaltlu 1i kollox okay. Spjega li
xhin stagsiha xi gralha u jekk riditx tmur lura, din qaltlu biex ikomplu. Spjega li x"hin
stagsiha kemm kellha arja, kienet wegbitu li kellha two thirty (230) minn three hundred
(300) bar. Spjega li Christine kienet telghet kwazi fil-wi¢¢ xi erbatax (14) -il metru 1-
fuq. Spjega li d-dive kompliet u nizlu madwar sitta” u ghoxrin (26) metru. Spjega li
t’hin minnhom il-fin ta” Christine nqabdet ma’ xibka tas-sajjieda. Spjega li huwa
gibidha u qabadha ghax kienet regghet tilfet il-buoyancy. Spjega li huwa qabadha ghax
kienet telghet biss xi metru. Spjega li dawwar idejh maghha b’daharha lejh. Spjega li
qabdilha l-inflator u nehhielha l-arja. Hu gal li nehhielha x-xibka u kkalmaha. Spjega
li stagsiha jekk riditx tkompli izda din qalet li riedet tkompli. Spjega li stagsiha kemm
kellha arja u din irrispondiet one hundred sixty (160) minn two thirty (230). Kompla jghid
li baqghu jimxu u meta ghadda ftit hin stagsiha kemm kellha arja u infurmatu li kellha
one ten (110). Spjega li huwa qalilha biex jimxu lura. 1zda hi riedet tkompli. Spjega li
huwa qgalilha li mbaghad kien ser ifehma wara ghalfejn kien hemm bzZonn li jidhlu lura
izda talabha li jidhlu lura. Spjega li huwa kien ser ifehma x"hin jaslu lura, li peress li
kienet se taghmel it-technical diving f'Marzu, hija kellha tibda tahseb ghal haddiehor li
jkun maghha. Hu spjega li bdew tilghin ftit ftit u hin minnhom ra lil Christine taqbad

gebla. Hu stagsiha x’kien gara u rega’ Zzammha mieghu. Spjega li huwa haseb li
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Christine ghandha buoyancy issue minhabba li ma kinitx raqdet. Spjega li meta taha ¢-
¢omb tieghu u din ikkalmat. Spjega li stagseiha jekk riditx li jmorru lura jew jekk
jogqghodux ftit hemm, izda qaltlu biex jibdew dehlin. Spjega li kif kienu lesti biex jitilqu
u dar biex jibdew dehlin, Christine sparat ‘il fuq. Spjega li huwa raha ddawwar idejha
mac-c¢ilindru taghha. Hu spjega illi I-bailout huwa ¢ilindru extra 1i fil-kaz ta” Christine
kien fih l-ossignu u fil-kaz tieghu kien fih arja. Spjega li fil-pront gie Joseph Caruana
u stagsa fejn hi Christine u huwa spjegalu 1li Christine kienet diehla 'l gewwa. Hu
kkonkluda hekk ghaliex ma kinux fondi, raha tiela” u raha ddawwar idha mac¢-¢ilindru
taghha li kellu 50% u rraguna mela li ok kienet gabditu. Hu qal mela kienet ippoppjat
u dahlet il-gewwa u kompla sabiex jispjega illi huma ma kinux il boghod hafna. Huma
kienu madwar sittax (16) jew sbatax (17)-il metru fond u hu u Caruana dahlu lura
flimkien. Hu spjega illi kellu issue sabiex jitla” ghaliex kellu zewg (2) kilos neqgsin. Hu
kkonferma li huma kienu buddies u li kienu flimkien izda hi sparat il fuq u hu ma setax
jitla” warajha ghax hu kien taha ¢-¢comb tieghu u kien jispic¢ca b’embolizmu. Ghalhekk
hu spjega illi ma setax jitla’ warajha ghaliex kieku tela’ nofs metru b’zewg (2) kilos
negsin kien jippoppja 'l fuq. Hu kompla jispjega kif qabad zewg gebliet u ghamel
controlled ascent bil-gebel. Spjega li malli tela’, staqsewh fejn kienet Christine. Spjega

li huwa u l-ohrajn bdew ifittxu lil Christine u Wood ¢empel 1il 112.

Mistogsi minn Dr. Charles Azzopardi, hu kkonferma illi r-regulators, i¢-¢ilindri u l-wing
li kellha Christine, kienu proprjeta” tieghu. Spjega li ¢-¢ilindri kienu tal-isteel u kienu
seven (7) three hundred (300) bar. Ikkonferma li kien hu li mela l-arja ta” go¢-¢ilindri.
Spjega li dawn kienu mimlijin it-tnejn, three hundred (300) bar. Spjega li l-apparat gie
¢cekjat fil-prezenza ta’” Christine kif ukoll il-bailout tan-nitrox li kellha. It-twin set kien
20.8% u l-iehor kien xi 50 point xi haga. Mistogsi kif ma qamlux suspett meta f'fond
ta’ ghaxar (10) metri wara biss ghoxrin (20) minuta, Christine kienet gia” hliet sebghin

(70) bar, huwa spjega li ma qamlu l-ebda suspett. Spjega li dak il-vjagg ghal barra jiswa
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ghall-etern ghax lanqas tkun taf kemm ilek hiereg. Spjega li wara li kien stagsiha
kemm kien fadlilha arja u hija kienet wiegbet li kien fadlilha mija u ghaxar (110) bar,
huwa ma regax stagsiha kemm kien fadlilha arja. L-ahhar reading tal-arja kien proprju
dak il-hin. Spjega li fil-hamsa u ghoxrin (25) minuta li kien hemm fejn huma bdew
telghin lura ‘1 fuq, ma sar 1-ebda check fuq kemm kien fadal arja. Hu jghid li hi kienet
instructor u spiss kienu jghoddsu flimkien. Hu ssoltu ma jistagsijiex dawn il-
mistogsijiet izda ghaliex kien inqala dak li kien inqala huwa stagsiha jekk imorrux lura
jew ikomplux. Huwa spjega li fl-ebda hin waqt id-dive, ma sar xi sinjal minn Christine
Gauci li ma kienx baqaghlha iktar arja. Kieku ghamlet tali sinjal, huwa kien jaghtiha
r-regulator tieghu. Spjega li hija lanqas ma ghamlet 1-ebda sinjal biex infurmat lil buddy
taghha li kien hemm xi haga mhux f'postha. Sostna li lill-partner tieghu kienet qaltilha
li kellha idha tugaghha izda dan hu sar jafu wara l-in¢ident. Huwa spjega li huwa ra
lil Christine Gauci ddawwar idejha mal-flixkun fejn kien hemm ir-requlator hdejha. Tat
indikazzjoni li ser tagbdu jew kienet lesta biex tagbdu. Madankollu, huwa jghid illi
ma rahiex tagbad ir-regulator. Hu raha tati s-salt izda mhux effetivament tagbdu.
Spjega li minn dak il-hin quddiem ma kien hemm l-ebda kommunikazzjoni ohra ma’
Christine. Spjega li huwa hares u ma rahiex filwaqt li assuma li diehla ‘1 gewwa.
Spjega li dak il-hin ma ghaddilux minn mohhu li jista’ jkun li Christine ghandha deco
iktar minnu. Spjega li dak il-hin kien panic shih u x’hin raha tiela’, huwa qal li l-iktar
l-iktar ikollha decompression sickness imma almenu tkun waslet fil-wic¢. Spjega li huwa
kien liebes dry suit u kellu wing. Spjega li huwa ma jasalx biex ibattal id-dry suit u
jbattal il-wing u jaghmel controlled ascent. Spjega li pprova kemm-il darba izda huwa
ghandu bzonn il-piz. Mistogsi ppruvax izomm ghajnejh fuq Christine, hu spjega li
hemm isfel qas jaf ezatt fejn ikun fil-bahar u ma rahiex. Hu assuma li hi kienet diehla
l-gewwa ghax ra iddawwar idejha mal-bailout. Spjega li huwa halla kollox kif inhu,
qaleb is-set point ghal point seven (0.7) minn one point three (1.3) u mbaghad jitfa” 1-

ossignu manwali. Huwa spjega li ma battalx il-loop kompletament u mlieha bl-
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ossignu. Spjega li huwa recreational technical diver u li huwa Mode 3 fir-rebreathing
system. Spjega li huwa jista’ jinzel hundred plus metres. Spjega li Christine Gauci kienet
instructor u li kienet tista” tghallem. Hu kien close circuit u Christine kienet open circuit
u ghalhekk hi setghet tghallem u hu le. Huma zewg sistemi differenti u ma jistghux
jigu kkumparat. Hu kkonferma li bhala parti mit-training tieghu, hu kellu rescue diver
training. Mistoqsi jekk il-wing ta” Christine kinitx fully-inflated jew nofsha, hu wiegeb
li ma jafx. Spjega li I-wing kienet ilha ghand Christine minn Settembru u wzatha ghal
dives ohrajn anke ma’ xi nies Ghawdxin u mhux mieghu. Kompla sabiex jghid li anke
r-regulators kienu ilhom ghandha minn Settembru, ic-cilindri biss kien jerga’

jehodhom lura hu sabiex jimlijomlha biss.

Arthur Castillo® xehed ukoll quddiem I-Ewwel Qorti nhar it-2 ta” Dicembbru 2021. Hu

spjega li dakinhar kien iltaga” ma’ Christine u xi nies ohrajn fuq il-vapur tas-sitta” u
nofs ta’ filghodu (6.30am). Spjega li Christine marret iggib xi affarijiet mid-dar u nizlet
Imgarr ix-Xini. Spjega li huwa kien ilu joghdos flimkien ma” Christine ghal madwar
sena. Spjega li Christine kienet qalet li kienet ilha ma torqod madwar tnejn u ghoxrin
(22) siegha. Spjega li l-partner tieghu qaltilha biex imorru jiehdu kafe” minflok ma’
tmur toghdos izda din qaltilha li 1-bahar iqajjimha. Spjega li libsu u nizlu fil-bahar.
Qal li huwa kien partner ma” Christine. Spjega li Christine kienet l-instructor. Spjega
li mal-ewwel kisra, tfaccat I-ewwel problema fejn Christine bdiet tisserfisja u tippoppja
‘1 fuq. Spjega li huwa gibidha ‘1 isfel u hi nehhiet ftit arja mill-apparat u staqsiha bis-
sinjali jekk tridx tkompli jew tmur lura. Spjegali dinirrispondiet li trid tkompli. Spjega
li komplew ghaddejjin u nqalghet it-tieni problema fejn Christine dahlet go ghar u fin
taghha nqabdet go xibka. Spjega li fl-istess hin bdiet tiela ‘1 fuq u huwa qabadha minn

wara u battlilha kollox minn gol-wing. Spjega li huwa aggustalha l-wing u stagsiha

6 Fol. 257 et seq tal-process.
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jekk ikomplux jew imorrux lura izda hija regghet qaltlu li riedet tkompli. Spjega li
mbaghad f'hin minnhom, staqsiha kemm kien baqaghlha arja u wara li rrispondietu,
huwa ddecieda li jidhlu lura. Spjega li mbaghad kien anke taha ¢-comb tieghu u huwa
gie b’zewg (2) kilos inqas. Spjega li kif dar biex jidhlu lura, hija sparat “il fuq. Spjega
li huwa juza sistema ta’ rebreather u mhux tac¢-¢ilindri peress li huwa ji¢e¢irkola l-arja
tieghu stess. Spjega li hija kellha sistema normali tat-traditional diving. Spjega li x"hin
raha tispara 'l fuq, huwa ma seta’ jaghmel xejn ghaliex ma kellux comb. Spjega li jekk
jitla” jghaggel kien jispicca casualty u cioe’” kien ikun hemm fatalita” ohra. Spjega li
huwa kellu mohhu mistrieh li Christine Gauci ghandha ¢-¢ilindru tal-gas spare u huwa
kien raha b’idejha fuq i¢-¢ilindru. Spjega li huwa haseb li kienet ser tagleb ghal fuqu.
Spjega li huwa ma setax jaghtiha r-regulator tieghu, ghaliex Christine sparat “il fugq.
Kif dahlu l-gewwa ma rawhiex. Huma baghtu lil Christina u l-girlfriend ta” habib
tieghu jfittxu fuq il-blat u semghu twerzieqa. Hu kwazi hassu hass hazin u gew il-

Forzi Armati u hadu over. Hu qal li sahansitra spi¢¢a ghand psikjatra.

In kontro-ezami, huwa spjega li hija sparat ‘il fuq u huwa nduna b’dan x"hin kienet
kwazi diga fis-surface u ra tilhaq ghall-bailout. Spjega li huwa ma setax jitla” ‘I fuq
ghax kien taha ¢-comb. Spjega li Joseph Caruana ma jafx minn fejn kien gie izda kien

ged joghdos u kellu unit bhal tieghu.

L-espert Lino Vella Brincat” ipprezenta r-rapport tieghu fl-atti tal-inkjesta, fejn kif diga

kienet ipproduciet I-Ewwel Qorti, hu kien ikkonkluda s-segwenti:

In conclusion the diver had problems in controlling her buoyancy due

to the malfunctioning dry suit inflator and lack of enough lead weights.

7 Fol. 106 et seq. tal-process.
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This may also had been a contributing factor in what eventually
happened. We cannot be certain if the requlators” Venturi switch being
set at maximum had any impact since during our tests the requlators
did not free-flow but they might have done so underwater. The twin set
being completely empty is another question. An experienced fit diver
can handle any of the afore-mentioned problems and would know better
than to breath the main cylinders completely empty before switching to
the 7 It with the Nitrox mix.

If she had ran completely out of air at the end of the dive at 10mts depth,
she had a number of relatively safe options to resort to in order to make

it safely to the surface:-

Switch over immediately to her deco cylinder and start the ascent;
Make the out of air signal to her buddy and buddy breath to the surface.
Till this stage of the dive her buddy had been near her all the time. His
dive profile matches hers exactly except at the end (DOC3).

Grab her buddy’s deco cylinder’s regulator and breath from it.

(As a last resort) make a free controlled ascent to the surface.

The deceased took none of these actions but made an uncontrolled ascent

to the surface.

It is possible that in this case, the diver was faced with the perfect storm
of a number of physical and technical problems. These might have

proved too much for her to handle at that time when one considers that:-
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She had been at work on twenty-four hours duty prior to the dive - she

must have been tired.

She had problems in controlling her buoyancy throughout the whole

dive:- resulting in fatique and exhaustion.

She made a fast ascent from 7 mts to the surface on the 17th minute -

possibly due to dry suit over inflation or maybe some physical problem.

She was consuming a lot of air during what should have been a fairly
easy and relaxed dive: breathlessness possibly caused by arrhythmia
(which could have been the reason why she suddenly shot up to the

surface, lose consciousness and drown).”

Carmelo Vella Brincat® xehed ukoll nhar it-28 ta” April, 2022 quddiem 1-Ewwel Qorti
fejn spjega li hu jispecjalizza fid-diving equipment u li jaghmel korrispondenza ma’
diving centres. Hu spjega li 1-akkuzat u l-vittma kienu ged jghoddsu flimkien bhala
buddy divers. Hu qal li 1-vittma kienet qualified instructor u diver u ghalhekk kellha
kwalifiki iktar mill-akkuzat. Mistogsi jekk hi kinitx senior, dan wiegeb fl-affermattiv.
Mistogsi mill-Qorti hu kkonferma li gie mghoddi l-equipment kollu li gie wzat f'dik 1-
ghaddsa, mill-pulizija. Hu spjega wkoll li kien ha anke xi informazzjoni minn diversi
ohrajn li kienu fil-madwar. Hu spjega li f' Zew g okkazjonijiet il-vittma telghet bis-sahha
fil-wi¢¢ u l-iktar haga li qalghet problemi kienet id-dry suit. Din ma setghetx tigi
ttestjata ghaliex kienet tqattghet biex nehhewha. Spjega li drysuit ikollha zewg valves
u dawn gew tested. Wiehed iddahhal l-arja u l-ohra biex tiskarika. Jidher li I-valve

8 Fol. 270 et seq tal-process.
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nstab miftuh kollu. Hu spjega li din tal-ahhar kien hadha wara erbat ijiem allura ma
jistax jghid giex imbaghbas il-valve taghha. Spjega li l-inflation valve kien difettuz.
Spjega li waqt id-dive irrizulta li Christine ma setghetx tikkontrolla I-buoyancy taghha.
Spjega li Christine kellha twin cylinders li nstabu vojta qoxqox. Dak huwa zball
kardinali li l-ebda diver ma jaghmlu. Spjega li diver ghandu dejjem jitla" b’50 bar.
Spjega 1i hi kellha bail out cylinder jigifieri spare cylinder ghal decompression. Kellhom
bzonn decompression peress li nizlu xi 30.7 metri. Kien hemm bzonn jaghmlu 7 minuti
kull tlett metri qabel ma jmorru fil-wi¢¢. Sostna li Christine setghet qabdet l-ispare
cylinder li kien ghad fadallu 185 bar. Dan ifisser li dan ma ntmessx ghaliex dan kien
jimtela” 200 bar izda huwa normali li jekk ikun sahan xi ftit jinzel ghal 185 bar. Spjega
li setghet ghamlet sinjal lil buddy biex tixxerja l-arja mieghu. Qal ukoll li setghet
taghmel free ascent, titla’ bil-mod u tiskarika l-arja I-hin kollu, sakemm tasal fil-wic¢¢ u
mbaghad tirrilexja hemmhekk. Suppost ghamlet decompression izda din ma
ghamlithiex. Spjega li setghet ghamlet sinjal lil buddy biex tixxerja l-arja mieghu.
Spjega 1i biex tutilizza dan l-ispare cylinder, kulma kien jinhtieg huwa li jinbidel ir-
regulator. Spjega li Castillo kellu wkoll spare cylinder apparti z-zewg ¢ilindri. Spjega
li ma kien hemm l-ebda difett fl-ispare cylinder. Spjega li I-venturi valve kienu fuq high
flow izda danjista’ jkun ghaliex peress li Christine Gauci kienet ghajjiena, kellha bzonn
iktar arja. Spjega li milli rrizulta Christine Gauci ma ghamlet l-ebda sinjal li ser titla’
lil buddy taghha. Langas ma ghamlet xi sinjali li riedet l-arja. Spjega li huwa ma setax
jitla” ghax ried jaghmel id-decompression. Spjega li huwa kien taha I-pizijiet u ghalhekk
huwa gie hafif. Spjega li kieku tela” warajha, kien ikun hemm Zewg in¢identi. Spjega
li jista” jkun li kien hemm arrhythmia fis-sens li qalbek tibda thabbat irregulari jew
thabbat izzejjed u f'dak il-kaz, tigi short of breath. Dik hija letali taht il-bahar ghax it-
tendenza hija li l-bniedem ifittex l-arja, tigi ‘out of breath panic’ bil-konsegwenza li
tispara ‘'l fuq. Hu spjega li hija telghet darba wahda fis-17th minute. Hu jghid li

probabbli I-problema kienet l-inflation tad-dry suit ma kinitx qed tinduna li qed

26



timtela’ bil-mod il-mod. Spjega li meta huwa kien ikollu problemi ta” buoyancy, huwa
kien iwaqqaf id-dive. Spjega li Christine kienet ghajjiena. Spjega li I-libsa li kellha ma
kinitx is-size taghha. Spjega li s-suit kienet kbira ghaliha u ghalhekk ikollha hafna arja
tiha. Spjega li drysuit ma tistax tagbad u tuzaha, izda trid titharreg dwar l-uzu taghha.

Spjega li apparti li kienet kbira, is-suit kienet difettuza.

L-Espert Legali Dr Jean Paul Grech® esebixxa r-rapport tieghu li jinkludi testimonjanzi

ta’ diversi xhieda li xehdu quddiemu. Fil-konkluzjoni tieghu f'dan ir-rapport, huwa
kkonkluda li m"hemmx lok fuq bazi prima facie li jittiehdu xi passi kriminali kontra xi

persuna b’rabta mal-mewt ta’” Christine Gauci.

Arthur Castillo!? xehed ukoll quddiem l-espert legali mahtur fl-atti ta” l-inkjesta fejn

spjega li hu, flimkien ma’ Christine Gauci u hamsa min-nies ohra kienu marru joghdsu
fl-inhawi ta’Mgarr ix-Xini. Hu qgal li hu u Christine kienu buddies ta” xulxin. Spjega li
huma hargu mill-bajja ta' Mgarr ix-Xini u kisru lejn ix-xellug. F'hin minnhom Christine
Gauci kellha problema u telghet fil-wi¢e. Hija ma kinitx telghet fil-wi¢¢ b'mod qawwi.
Hu jghid li kienu f'fond ta” xi 16 jew 18-il metru. Ftit wara hija regghet nizlet u
ghamlilha sinjal kienx kollox sewwa u jekk riditx li jkomplu jew imorru lura. Hu
stagsiha kemm kellha arja u qaltlu 230 bars. Spjega li t-tnejn baqghu jghumu u f'hin
minnhom hija rat dahla u bdiet tiehu l-filmat tad-dahla. F'hin minnhom hija attirat 1-
attenzjoni ta’ Castillo ghaliex saqajha kienu magbuda ma’ xibka. Hija kienet
ippanikkjata. Castillo mar warajha ghax hi kienet se tibda tiela” u hargilha I-arja kollha
minn gol-wing. X'hin inhallet mix-xibka Christine ikkalmat. Wara stagsiha kemm
kien fadlilha arja u qaltlu 160 bars. Hu stagsiha riditx li jkomplu u hija qgaltlu li iva.

Wara li regghu c¢cekkjaw l-arja fit-tank, u kienet 110 bars, iddecidew li jmorru lura.

9 Fol. 145 et seq. tal-process.
10 Fol. 167 et seq. tal-process.
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Dak il-hin kienu f'fond ta’ tmienja u ghoxrin (28) metru. Huma ghalhekk bdew telghin
bil-mod u fl-istess hin bdew jghumu lura lejn id-direzzjoni tal-bajja ta” Mgarr ix-Xini.
Spjega li waqt li kienu dehlin, Castillo innota li Christine kienet regghet tidher
ippanikkajta. Fil-fatt raha tagbad ma’ gebla u hu nehha zewg ¢ombiet minn tieghu u
taghhomla biex terga’ tigi buoyant. X'hin ghamel dan hi nehhiet il-gebla u dehret
tajjeb. Hu dar sabiex ikompli diehel "il gewwa u kif jerga’ jhares raha li sparat ‘il fuq
minghajr l-ebda decompression. Hu ma setax imur warajha ghaliex diga kellu zewg
kilos anqas u kien jispi¢ca bhalha. Sadanittant hu ma kienx konxju li gralha xi haga.
Spjega li seta’ jara li hekk kif kienet fil-wi¢¢ Christine Gauci qabdet is-second stage
mouthpiece li jkollu tnejn u hamsin fil-mija (52%) ossignu. Sakemm imbaghad huwa
sab il-buoyancy tieghu lil Christine ma rahiex aktar. Kompla jixhed li sadanittant wasal
hdejh Joseph Caruana, wiehed mill-ghaddasa 1-ohra li kienu fl-istess grupp u stagsieh
fejn kienet Christine. Hu indikalu li kienet telghet “il fuq u li kienet diehla gewwa. Ix-
xhud gal li huwa ghamel a planned ascent u anke qabad gebla zghira biex jikkumpensa
ghan-nuqgqas ta' buoyancy li kellu. Dan peress li kien spi¢¢a b'¢comb anqas. Huwa tela'
bil-mod fil-wic¢c¢ peress li ma setax jibqa” diehel taht I-ilma. Mill-boghod huwa ra lil xi
hadd bi suit tal-ghaddasa. Ghall-ewwel hasibha li kienet Christine u li din kienet
waslet l-art pero” hekk kif tela’ I-art induna li kien Gordon Galea. Il-grupp tqassam
biex ifittex lil Christine. Gordon Galea u Joseph Caruana nizlu fil-bahar ifittxu filwaqt
li Christina Micallef u Barbara Risita marru jfittxu minn fuq il-blat in-naha tal-lemin u

raw lil Christine mal-blat fil-wic¢¢ tal-ilma.

Joseph Caruana'! xehed ukoll quddiem l-espert legali mahtur fl-inkjesta fejn qal li hu

flimkien ma’ sitt (6) persuni ohra kienu marru jghoddsu fil-bajja ta” Mgarr ix-Xini. Ma

kellhomx jghoddsu kollha flimkien. Huwa qal li dam biex jibda l-ghaddsa tieghu

11 Fol. 170 et seq. tal-process.
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peress li kellu problema fl-apparat u ried li jkollu kollox sew qabel jibda joghdos. John
Woods qaghad jistennieh biex jinzlu flimkien. Kompla jghid li I-ghaddasa l-ohra
kollha telqu gabilhom hlief ghal Gordon ghax wasal fil-post wara u kien galilhom li
kien se joqghod fil-bajja wahdu. Joseph Caruana xehed wkoll li kien jaf li Christine
kienet ghadha kemm spi¢¢at minn xift tax-xoghol ta” erbgha u ghoxrin (24) siegha ghax
hekk kienet galtilhom dak il-hin. Hi qalet lix-xhud li ma kinitx raqdet. Pero” kienet
striehet ftit u kienet qed thossha mistrieha. Fritz stagsieha jekk kinitx hydrated u hi
kienet wiegbet fl-affermattiv. Wara li hu u John bdew l-ghaddsa taghhom, John
irrealizza li kellu leak f’parti mill-apparat tieghu u ghalhekk dar lura. Hu kompla
wahdu bl-intiza 1i jiltaga” ma’ tnejn minn shabu ohra Darko u Fritz. Huwa u hiereg
kien ra xi bziezaq tal-arja hergin u assuma li kien hemm Arthur u Christine fil-qrib.
Dan ghaliex Christine kienet ged tuza s-sistema open circuit u allura johorgu l-bziezaq
tal-arja hekk kif wiehed jitfa’ n-nifs il barra. Ix-xhud wasal fejn Arthur u Christine li
ikkonfermaw li kienu t-tnejn kollox sew u li kienu sejrin iduru lura. Joseph stagsa fejn
kienu Darko u Arthur u indikalu li t-tnejn l-ohra kienu hargu aktar “il barra. Ix-xhud
baqa’ jagdef ghal ftit ohra, ma rahomx u ghalhekk iddecieda li jdur lura ghax ma setax
ikompli wahdu. Lura huwa hadha bil-mod ghax l-ilma kien ged jitbaxxa. Fhin
minnhom rega ra lil Arthur u lil Christine geghdin ma’ xulxin fil-qiegh. Hu ma kien
innota xejn li ma kienx f"postu u kompla miexi 'l gewwa. Fhin minnhom ix-xhud
spjega li huwa rega hares fid-direzzjoni ta’ fejn kienu Arthur u Christine u ra li
Christine kienet geghda fil-wic¢ u Arthur ged ihares ‘il fuq. Dak il-hin Christine kienet
geghda ticcaglaq u anke ra bziezaq tal-arja hergin. Pero’ ma kienx ¢ert minn fejn kienu
hergin. Sadanittant Arthur lahaq gie quddiemu u hu stagsieh jekk Christine kinitx
kollox sewwa u Arthur indikalu li hija kienet fil-wi¢¢ diehla 'l gewwa. Spjega li huwa
ghamel id-decompression ghax kien nizel f'fond ta’ tletin (30) metru. Kif lesta d-
decompression, huwa tela” fil-wic¢ fejn sab lil Arthur. Christine ma kinitx mieghu u

x'hin stagsieh fejn kienet, Arthur kien qgallu 1i kienet diehla minn mal-wi¢¢. X'hin
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Caruana ra li Christine ma kienet dehret imkien, hu qal lil shabu li kien ahjar li
jiccekkjaw. Caruana u Gordon Galea hargu 'l barra bis-suit u I-mask biss biex ifittxuha.
John Wood mar fuq is sies in-naha tax-xellug tal-bajja filwaqt 1i Christine u Barbara
marru fuq is-sies in-naha tal-lemin tal-bajja. F’hin minnhom in-nisa ghamlu sinjali li
kienu raw xi bziezaq tal-arja fil-wic¢, izda rrizulta li dawn kienu ta” Darko u Fritz li
kienu dehlin lura. Eventwalment Christina rat lil Christine u indikat dan lil Caruana
u Galea li ghomu fid-direzzjoni taghha. Caruana sab lil Christine b’wiccha 'l isfel fl-
ilma. Fil-hin li waslu hdejha, waslet ukoll dghajsa tal-AFM. Caruana gibed lil
Christine, dawwarha wic¢cha ‘'l fuq u taha lil tal-AFM. Dawn mill-ewwel telqu biha.
Spjega li Christine kienet tidher bla hajja. Ghajnejha kienu ¢¢assati u xuftejha kienu
jidhru gishom bojod fil-blu. Anke I-gilda ta” wi¢cha kienet bajda. Ix-xhud spjega wkoll
li xi tlett (3) gimghat aktar qabel, Christine kienet qaltlu li kienet sabet diffikulta biex
tikkontrolla d-dry suit. Hu kien qalilha biex ma taghmilx dives aggressivi sakemm tkun
¢erta li hadet it-training kollu necessarju u dratha. Huwa temm jghid li x"hin sabu lil
Christine, hija kellha I-wing taghha mimlija hafna bl-arja. Id-dry suit kienet ukoll tidher
li hija mimlija bl-arja. Infatti hekk kif Caruana u Galea kienu qeghdin jghaddu lil
Christine lil tal-AFM, huma ghafsu l-inflator u deher li ma hargitx arja ghal gos-suit.

Joseph Caruana'? xehed ukoll nhar 1-20 ta” Jannar, 2020 quddiem l-espert legali fejn

ikkjarifika illi d-diskussjoni li kellu ma’” Christine dwar id-dry suit u sabiex ma
taghmilx dives aggressivi kienet saret hmistax (15) -il gurnata qabel u mhux tlett (3)
gimghat, specifikament nhar 1-4 ta’ Jannar, 2020. Hu ¢cara wkoll li hu gatt ma kien
prezenti f'dives li Christine kienet ghamlet bid-dry suit fejn qalet li kienet ged issib
diffikulta’.

12 Fol. 180 et seq tal-process.
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Gordon Galea!? xehed ukoll quddiem l-espert legali fejn qal li hu flimkien ma’ grupp

iehor ta’” ghaddasa kienu marru jghoddsu Mgarr ix-Xini. Huwa wasal tard u nizel
joghdos wahdu. Wara xi hamsa u hamsin (55) minuta huwa tela’ lura. Ftit wara li
tela’, waslu mill-ghaddsa taghhom Arthur Castillo u Joseph Caruana. Christine ma
kinitx maghhom. Meta raw li ma kinitx giet lura, huma bdew ifittxu mill-art. X"hin
ma rawhiex, ix-xhud flimkien ma’ Joseph libsu l-fins u l-mask u hargu jfittxuha. It-
tfajla tieghu u dik ta” Arthur telghu fuq il-blat biex jaraw jarawhiex fuq il-blat. F'hin
minnhom iz-zewg tfajliet indikaw li kienu raw xi bziezaq tal-arja, pero’ dawn
irrizultaw li kienu ta’ zewg ghaddasa ohra li kienu fl-istess grupp. F'daqqa wahda n-
nisa indikaw li kienu raw lil Christine u huma bdew jghumu fid-direzzjoni taghha.
Hekk kif waslu fejnha waslu wkoll tal-AFM. Christine kienet mal-blat wic¢cha ‘1 isfel.
Ix-xhud spjega kif Joseph gibidha minn mal-blat u ressagha lejn id-dinghy tal-AFM.
Hu flimkien ma’ Joseph ghenu lil tal-AFM itellghuha fuq id-dinghy u huma dahlu 'l
gewwa. Temm jghid li Christine ma kellhiex sinjali ta” hajja. X’hin qalbuha wic¢¢ha 'l
fuq kellha zgur raghwa bajda hierga imma ma ftakarx kinitx hierga minn halgha jew
imnehirha. Hu ppreciza li t-tfajliet kienu fuq naha tal-lemin tal-bajja u John Woods
mar fuq in-naha tax-xellug biex minn fuq is-sies tax-xellug hu wkoll jara jarax lil

Christine.

John Wood'4 xehed ukoll quddiem I-espert legali u qal li dakinhar flimkien ma” xi nies
ohra marru biex jghoddsu fl-inhawi ta” Mgarr ix-Xini, Ghajnsielem, Ghawdex. Huma
inqasmu fi gruppi separati. Ix-xhud stenna lil siehbu Joseph Caruana biex ilesti. Huma
nizlu xi ghaxar (10) minuti wara li kienu nizlu 1-bqija tal-grupp. F'hin minnhom Wood
induna li kellu leak, ghamel is-sinjal lil Joseph u dar lura lejn l-art. Joseph kompla

wahdu. Ghal xi I-ghaxra ta’ filghodu (10.00am), huwa ra lil zewg ghaddasa gejjin lura

13 Fol. 173 et seq tal-process.
14 Fol. 174 tal-process.
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l-art. Dawn kienu Arthur Castillo u Joseph Caruana. Christine ma kinitx maghhom
minkejja li x-xhud kien jaf 1i kienet nizlet ma” Arthur ghax issoltu kienu jghoddsu
flimkien. Ippruvaw jaraw jekk setghux jilmhu lil Christine, pero’ ma setghu jaraw xejn
bir-riflessjonijiet tad-dawl tax-xemx fl-ilma. Iz-zewg tfajliet li ma kinux ghaddasa
marru jimxu fuq is-sies in-naha tal-lemin. Ix-xhud tela, fuq is-sies in-naha tax-xellug.
Huwa u jimxi fuq is-sies seta’ jara li Gordon u Joseph kienu hargu bl-ghawm ifittxuha.
F’hin minnhom Gordon qallu biex icempel lil tal-emergenza. Huwa hekk ghamel u
gabbduh ma’ tal-AFM li baghtu RIB. F’xi hin lemhu xi bziezaq tal-arja, imma rrizulta
li dawn kienu ta’ zewg ghaddasa ohra li kienu parti mill-istess grupp taghhom. L-
ewwel li ma raw lil Christine kienu t-tfajliet. Gordon u Joseph ghomew lejn fejn kienet
Christine. Hija kienet mal-blat. Gordon u Joseph waslu fejn Christine fl-istess hin li

waslu tal-AFM bir-RIB. Tal-AFM gabru lil Christine fuq ir-RIB u telqu biha.

Christina Micallef’> xehdet ukoll quddiem l-espert legali fejn spjegat illi nhar it-

tmintax (18) ta’ Jannar 2020 hija marret Mgarr ix-Xini mal-partner taghha Arthur
Castillo. Hija ma nizlitx toghdos u qaghdet fejn il-karozzi titkellem ma’ John Wood 1i
kellu jirritorna lura mill-ghaddsa u mal-partner ta” Gordon li jisimha Barbara. Meta
Arthur u Joseph dahlu mill-ghaddsa taghhom Christine ma kinitx maghhom. X'hin
raw li ma dahlitx hija marret fuq is-sies in-naha tal-lemin tal-bajja biex tara tilmahx lil
Christine. Barbara marret warajha. Ghalkemm {'hin minnhom hija rat xi bziezaq tal-
arja fl-ilma, dawn ma kinux ta” Christine izda kienu ta’ zewg ghaddasa ohra. John
Wood kien fuq is-sies tan-naha tax-xellug tal-bajja. Ix-xhud kompliet tghid li f'hin
minnhom hija lemhet lil Christine f'wi¢¢ l-ilma. Gharfitha mill-wing taghha. Hija
kienet gia wiccha 'l isfel u ma kinitx qed ti¢caqlaq. Il-kurrent tefaghha mal-blat u

wagqfet mal-istess blat. Ix-xhud ghajtet lil Joseph u lil Gordon u indikatilhom il-

15 Fol. 176 tal-process.
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pozizzjoni fejn kienet tinsab Christine. Dawn ghomew fid-direzzjoni taghha. Qalet
ukoll 1i wasal RIB tal-AFM. Ix-xhud temmet tghid li dakinhar stess Christine kienet
qaltilha Ii hija kienet ghajjiena hafna. Dan ghaliex kienet ghadha kemm spiccat night-

shift. Pero’ ma kinitx l-ewwel darba li marret toghdos wara night-shift.

Barbara Risital® xehdet quddiem l-espert legali bil-lingwa Taljana. Din qalet li hija

kienet il-partner ta” Gordon Galea. Dakinhar tat-tmintax (18) ta’ Jannar 2020 hi u
Gordon kienu marru Mgarr ix-Xini ghaliex Gordon kellu ghaddsa ma’ shabu. Xhin
saret taf li Christine ma kinitx irritornat lura, Barbara kienet fuq it-telefon. Hija qatghet
il-linja u marret wara Christina Micallef li sadanittant kienet lahqet marret fuq is-sies
biex tara jekk tilmahx lil Christine mill-gholi. Persuna ohra marret fuq is sies tan-naha
l-ohra tal-bajja. Dan eventwalment kien ¢cempel ghall-ghajnuna. Huma u mexjin raw
xi bziezaq tal-arja. Pero’ dawn ma kinux ta’ Christine. Hi u Christina Micallef
komplew jimxu u f’hin minnhom lemhu lil Christine mal-blat. Huwa indikaw lil
Gordon fejn kienet tinsab. Indikawlu li kienet ezatt taht it-torri. Christine kienet

geghda wiccha ‘1 isfel fl-ilma. Ftit wara wasal RIB li ta l-ewwel ghajnuna.

I1-Kaptan James Gauci,!” kaptan fizzjal inkarigat mill-Explosive Ordinance Disposal
Unit fi hdan il-Forzi Armati ta” Malta xehed quddiem il-perit legali nominat fl-inkjesta
li Christine Gauci kienet taqa’ tahtu u kienet tifforma parti minn dan il-Unit li huwa
responsabbilta” tieghu. Spjega li gabel ma kienet involuta fl-in¢ident fit-tmintax (18)
ta’ Jannar 2020, hija kienet xoghol peress li kienet tahdem shift ta” erbgha u ghoxrin
(24) siegha. Is-shift li kellha kien beda mis-sebgha ta’ filghodu tas-sbatax (17) ta” Jannar

u kien spicca fis-sebgha ta’ filghodu tat-tmintax (18) ta' Jannar. Peress li Christine

16 Fol. 178 et seq tal-process.

17 Fol. 182 et seq tal-process.
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kienet Ghawdxija, kienet titlaq qabel biex tilhaq il-vapur. L-ghada mbaghad tkun
gurnata rest u l-gurnata ta” wara tkun off. Christine kien imbaghad terga tidhol xoghol
wara l-gurnata off ghal shift iehor ta’ erbgha u ghoxrin (24) siegha. Dan ir-roster ilu
tis-sehh u ma kienx beda di ricenti. Mistogsi jekk waqt dan il-hin, is-suldati jkollhomx
hin ghall-mistrieh, il-Kaptan wiegeb li sakemm ma jkunx hemm operat li jrid isir huma
jkunu fil-barracks taghhom u jkunu jistriehu. Spjega li fix-xift li kienet qeghda fih
Christine qabel ma kienet involuta fl-incident ma kien hemm l-ebda operat. Kien
hemm biss affarijiet relatati mad-daily running tal-barracks li riedu jsiru. Riedu
jingabru xi quotations marbuta mal-apparat tad-diving kif ukoll ried jingabar xi
materjal mill-barracks ta” Hal Safi. Christine flimkien ma’” bniedem iehor kienu marru
jaghmlu dawn il-qadjiet. Hi kienet ix-xufiera tal-Land Rover. Skont ir-records, hija
harget ghal xi tmienja u nofs ta” filghodu mill-barracks u rritornat lura ghat-tlieta u
nofs ta” wara nofsinhar. Minn dak il-hin hija ghalhekk kienet rest fil-barracks u
baqghet fil-barracks sa x'hin telget 1-ghada ftit qabel ma spicc¢a s-shift taghha. Hija
kellha tagbad il vapur tas-sebgha neqsin kwart ta’ filghodu. Mistoqsi dwar it-testijiet
medici, il-Kaptan spjega li dawn isiru kull sena. Dawn jiehu hsiebhom it-tabib tal-
Armata. Ix-xhud qal li kien intalab jipprovdi r- 24 rizultati tat-testijiet medici tal-ahhar
sentejn ta” Christine Gauci kif wkoll rizultati tal-ECGs taghha. Huwa kien ghadda din
it-talba lit-tabib tal-Armata u gie mghoddi envelope issigillat, liema envelope
imbaghad inghadda lill-Perit Legali. Ix-xhud kompla jghid li parti minn xoghol
Christine kien fis-sezzjoni tad-diving. Kienu jaghmlu tahrig b’'mod regolari. Mistoqsi
jekk fis-sezzjoni tad-diving taghhom jaghmlux uzu minn dry suits, ix-xhud wiegeb fin-
negattiv. Huma juzaw biss wet suits u ghalhekk lanqas ma kien jinghata tahrig fuq 1-
uzu ta’ dry suits. Bhala livell tad-divers fl-armata, Christine kienet ghadha fl-ewwel
livell li jigi 1-anqas wiehed. Dan kien ifisser li biex taghmel dive hija riedet bilfors tkun
akkumpanjata minn diver iehor tal-armata fit-tieni livell. F'dan l-ewwel livell, id-

divers ikunu mharrga biex jinzlu sa erbghin (40) metru fond. Mistogsi jekk jintuzax
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nitrox, ix-xhud wiegeb li I-AFM taghmel uzu biss minn arja normali kompressata. Ix-
xhud temm jghid li Christine kienet ilha tahdem f’din is-sezzjoni tal-armata ghal dawn
l-ahhar erba’ (4) snin. Meta kienet giet trasferita ghal dan il-unit, hija kien ghadha ma
kellhiex tahrig bizzejjed biex taghmel ¢ertu xoghol. Pero” maz-zmien hija hadet it-

tahrig kollu necessarju li kellha bzonn.

Dr. Bridget Ellul u Dr. Michael ]J. Refalo'® Il-patologisti mahtura fl-inkjesta

pprezentaw ir-rapport taghhom fl-atti tal-inkjesta u kkonkludew 1li Christine Gauci

‘died of natural causes, namely seawater drowning and coronary artery atheroma.”

Dr. Charles Azzopardi'® wkoll ipprezenta r-rapport tieghu fl-atti tal-inkjesta u

kkonkluda s-segwenti:

"This case exemplifies a diving fatality where multiple contributing
variables ended up summating to one unfortunate, but predictable,
outcome. Fatigue, unfamiliar equipment and compressed air for diving
purposes provided by an unlicensed third party, and drysuit use
without prior training in its function resulted in buoyancy issues
during the dive, together with overuse of a finite gas supply during the

dive.

The end result was a fast rapid ascent due to buoyancy issues, followed
by a second rapid ascent, precipitated by an out-of-air scenario seeing

the rapid and uncontrolled consumption of the air supply, with an

18 Fol. 230 et seq tal-process.
19 Fol. 239 et seq tal-process.
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ensuring final event on the surface, most probably cardiac, resulting in

final loss of airway and subsequent drowning.

Although the primary and contributing factors are mostly, alas,
attributable to the diver herself, the provision of air and unfamiliar
equipment, followed by a negligent omission of a rescue attempt and
assumption of safety when no assumption could or should have been
made, made the final outcome inevitable. Although actus reus or mens
rea cannot be implied, negligence and omission are still evident from

Mr Castillo’s side.”

Dr. John Xuereb Curmi? xehed nhar 1-4 ta” Novembru, 2021 fejn qal li nhar it-18 ta’

Jannar, 2020 kien gie msejjah jghin f' CPR li kien diga” qed isir. Hu jghid li dan kien sar

kif suppost izda l-pazjenta kienet deceduta.

Ikkunsidrat:

Din il-Qorti tixtieq tibda billi taghmel referenza ghall-Artikolu tal-ligi 1i l-appellant
Arthur Castillo gieghed jigi akkuzat bih u cioe” I-Artikolu 225(1) tal-Kodi¢i Kriminali

li jipprovdi s-segwenti:

'225. (1) Kull min, b’nuqqas ta’ hsieb, bi traskuragni, jew b'nugqas ta’
hila fl-arti jew professjoni tieghu, jew b'nuqqas ta’ tharis ta’
regolamenti, jikkaguna l-mewt ta’ xi hadd, jehel, meta jinsab hati, il-

piena ta’ prigunerija ghal Zmien mhux izjed minn erba’ snin jew multa

20 Fol. 253 et seq tal-process.
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mhux izjed minn hdax-il elf sitt mija u sitta u erbghin euro u sebgha u

tmenin centezmu (€11,646.87).”

Illi 1-Ligi tikkontempla sitwazzjoni fejn persuna tkun agixxiet b’'mod negligenti u
bhala konsegwenza diretta ta’ dan I-ghemil negligenti ikun gie kkawzat event dannuz

lil terzi persuni liema event dannuz kien prevedibbli ghalkemm mhux previst. L-

elementi li jsawwru dan ir-reat kienu elaborati fl-appell kriminali I1-Pulizija vs. Perit

Louis Portelli deciz nhar 1-4 ta’” Frar 1961 fejn gie ritenut is-segwenti:

‘Hu mehtieg ghall-kostituzzjoni tar-reat involontarju skond I-art. 239

[illum 225] tal-Kodici Penali illi tirrikorri kondotta volontaria

negligenti - konsistenti generikament f'nuqqas ta’ hsieb
(“imprudenza”), traskuragni (“negligenza”), jew nuqqas ta’ hila
(“imperizia”)  fl-arti jew professjoni jew konsistenti
specifikatament f'nuqqas ta’ tharis tar-regolamenti - li tkun

segwita b’ness ta’ kawzalita’ minn event dannuz involontarju.’

Allura I-mistogsija hija wahda ovvja, kien hemm ness ta” kawza u effett, minn dak li
ghamel jew m’ghamilx l-appellanti ghal dak li wassal ghall-mewt tragiku tal-vittma?

Seta’ l-appellanti jippreveni dan kollu milli jsir?

F’dan il-punt il-Qorti tixtieq telabora wkoll fuq il-kuncett tal-contributory negligence.
Din il-Qorti jehtieg 1i tistharreg ukoll jekk setghetx il-vittma stess tikkontribwixxi
ghall-fatalita” taghha u jekk tali kontribut kienx tant b’sahhtu li jannulla kwalsiasi

forma ta’” kolpevolezza tal-appellant jew inkella kienx fi grad tali li n-ness bejn I-

accident in kwistjoni u l-ommisjoni tal-appellant ma jkunx jista’ jigi hekk imxejjen.

Huwa pacifiku illi din it-tip ta’ negligenza ma tezonerax lill-appellant mir-
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responsabbilta” penali taht 1-Artikolu 225 tal-Kodici Kriminali jekk din in-negligenza

ma tkunx il-kawza unika tal-ac¢ident in kwistjoni.

Fis-sentenza fl-ismijiet Il-Pulizija vs Lorenza Dimech?! kien gie ritenut hekk:

‘II-"contributory negligence” ma tezonerax li dak i jkun mir-
responsabilta’ kriminali jekk ma tkunx il-kawza unika tas-sinistru.
(App. Krim. Pul. vs. P. Vassallo ; Kollez. Vol. XXXVIII , p. 883 u
ohrajn.) F’sede Kriminali kull hadd iwiegeb ghall-agir tieghu,
ammenoche” dak li jigri ma jkunx dovut unikament u eskluzivament
ghal htijiet da parti ta’ terzi. (App. Krim.: Pul. vs. Gaetano Schembri,
16.3.61 ; Pul. vs. John Polidano, 3.11.63; Pul. vs. Rev. C. Mifsud,
Kollez. Vol. XXXVII, p.1131 u ohrajn)’

Di piu’, fis-sentenza fl-ismijiet I1-Pulizija vs Joseph Formosa?? gie ritenut hekk:

‘Din il-Qorti ezaminat bl-akbar reqqa I-process kollu, izda
semplicement ma tistax tagbel ma l-appellant. Kif inhu risaput, in tema
ta’ responsabbilta” kontributorja, il-fatt li haddiehor (f'dan il-kaz il-
vittma stess) ikun ukoll negligenti ma jgibx fix-xejn ir-responsabbilta

tal-appellant, basta, naturalment, li jkun hemm effettivament

negligenza da parti ta’ l-appellant u li din in-negligenza kienet

kawza efficjenti, ghall-anqas in parti, tal-mewt kagunata (ara,

fost ohrajn, II-Pulizija v. Alexander Azzopardi App. Krim. 26 ta’
Frar 2001).”

21 De¢iza mill-Qorti tal-Appell Kriminali nhar is-27 ta” Gunju, 2022.
22 Deciza mill-Qorti tal-Appell Kriminali nhar il-11 ta” Mejju, 2005.
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Dan il-punt gie elaborat f'sentenza iktar ricenti minn dawk sucitati u cioe” dik fl-

ismijiet Il-Pulizija vs. Dorianne Camilleri.??> Dan il-kaz kien jikkoncerna incident

stradali, madankollu I-pronun¢iment tal-Qorti xorta wahda japplika ghall-kaz odjern:

“Ibda biex ......, “driver ghandu juza d-diligenza kollha biex jevita
pedestrian li  jagsam it-triq, anki jekk il-pedestrian jagsam
negligentement u ghalhekk ghandu jigi ritenut responsabbli jekk ikun
naqas minn xi dmir tieghu b'mod li jkun pogga ruhu f pozizzjoni li ma

setax jevita l-investiment tal-pedestrian. Il-kaz li fih driver jista' jkun

ezentat mir-responsabbilita' hu dak biss fejn il-pedestrian b'xi att

inaspettat u subitaneu jew xort'ohra b'xi ¢hemil tieohu ikun gieghed

lid-driver f'pozizzjoni li anki bl-uzu tad-diligenza mehtiega dan ma

setax assolutament jevita I-investiment." (App. Krim. "Il-Pulizija vs.
DPC 347 Carmel Mifsud" [26.6.1954] Kollez. Vol. XXXVIII, p.iv.
p.859)

Mill-banda I-ohra gie ukoll ritenut li:- " [I-pedestrian ghandu certament

drittijiet fic-cirkolazzjoni tat-traffiku imma chandu ukoll 1-obbligi. Jekk

il-pedestrian ikun gieghed ruhu ' post fein mhux suppost ikun, u driver

li jkun ged isuq karozza b'mod regolari jsib ruhu fvozizzjoini ta'

emergenza subitanea minnhabba fih, dak id-driver ma ¢handux jigi

ritenut hati ta' sewqgan verikoluz u tal-konsegwenzi li jista' jsofri dak

il-pedestrian."  (App.Krim. "Il-Pulizija vs. Alfred Caruana"
[14.5.1955]; Kollez.Vol. XXXIX, p.iv p.1031). F'sentenzi ohra

2 Deciza mill-Qorti tal-Appell Kriminali fit-28 ta” Frar 2018.
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a)

b)

c)

mbaghad gew elaborati sitwazzjonijiet fejn din l-emergenza subitanea

tavverra ruha; eg. "meta jagsam f dagqa u jissorprendi lill-konducent,

jew jaghmel xi moviment insolitu u inaspettat" (App. Krim. "II-
Pulizija vs. . Thornton" Kollezz. Vol. XLV p.iv. p.920) jew meta

pedestrian jinzel inaspettatament minn fuq il-bankina, jew li jagsam

jew jitfaccia ¢hall-¢harrieda minn wara xi car iehor, jew li johrog minn

xi kurva fit-trig, jew li jitfaccia ¢hall-¢harrieda u inaspettatament

quddiem il-karozza. (App. Krim. "Il-Pulizija vs. Cassar Desain"

Kollez. Vol.XLVI . p.iv. p.765)”

11-Qorti ghaddiet ukoll biex elenkat liema huma dawk is-sitwazzjonijiet
fejn sewwieq jezimi ruhu minn kull responsabbilta ghall-investiment
ta’ pedestrian. 11-Qorti kompliet: “II-Corte di Cassazione Taljana, meta
inkassat sentenza tal-Corte d' Appello di Bologna stabbiliet i f kazijiet
ta' investiment ta' pedestrian jista' tirrizulta it-tort esklussiv tal-

pedestrian meta jikkonkorru is-segwenti kondizzjonijiet:

"che il-conducente, per motivi estranei a ogni suo obbligo di
diligenza, sia venuto a trovarsi nella oggettiva impossibilita' di
avvistare il pedone e di osservarne tempestivamente i
movimenti;

che i movimenti del pedone siano cosi' rapidi e inattesi da farlo
convergere all' improvviso sulla traiettoria del veicolo;

che nessuna infrazione delle norme di circolazione o di comune

prudenza sia riscontrabile nel comportamento del conducente."
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ghandu johrog illi sabiex is-sewwieq ikun ezentat minn
kwalunkwe responsabbilta ghall-investiment ta’ persuna, irid
ikun hemm prova cara ta’l hekk imsejjha ‘emergenza subitanea’
li tinholoq mill-pedestrian meta jiddeciedi li jagsam it-trig,
emergenza li tpoggi lis-sewwieq f'posizzjoni li la jista’
jipprevedi dan is-sinistru u lanqas jista’ jipprevjenieh. U allura

hawn fejin jidhol il-¢rad tal-culpa tas-sewwieq ¢hal event

dannuz u jekk allura jistax jigi ezentat mir-responsabbilta: “In

succint fuq skorta ta' awturi u gurisprudenza, t-trepod tal-kolpa
gie definit bhala: 1. la volontarieta dell'atto; 2. la mancata
previsione dell'effetto nocivo; u 3. la possibilita di prevedere.

Bhala konkluzzjoni tad-definizzjoni li din il-Qorti trid taghti

lit-terminologija culpa, ghalhekk jibga’ dejjem li l-element

taghha huwa volontarjeta’ tal-att, in-nugqas ta’ previzjoni tal-

effetti dannuzi ta’ dak l-att u l-possibilta’ ta’ previzjoni ta’

dawk l-effetti dannuzi. Jekk I-effetti dannuzi ma kienux

prevedibbli, hlief b’diligenza straordinaria li 1-1igi ma tesigix u

li semmai tista’ ¢9ib culpa levissima li ma hiex inkriminabbli,

ma hemmx htija. (vide II-Pulizija vs John Vella deciza nhar il-15

ta’ Dicembru 1958 mill-Qorti ta’ I-Appelli Kriminali)”

Din is-sentenza tistrieh fuq l-insenjament ta’ zewg guristi tad-dritt
penali fejn il-gurist Francesco Carrara jghid hekk dwar il-culpa, “...
il tripode sul quale si aside la colpa sara” sempre questo - 1° volontarieta”
dell’atto - 2° mancata previsione dell’effetto nocivo - 3° possibilita” di
prevedere.” Bl-istess mod, il-Professur Anthony ]. Mamo, fin-noti

tieghu, jghid hekk: “In these definitions the essence of negligence is

made to consist in the “possibility of foreseeing” the event which has
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not been foreseen. The agent who caused the event complained of, did

not intend or desire it, but could have foreseen it as a consequence of his

act if he only had minded: so his negligence lies in his failure to foresee

that which is foreseeable” .

L-Antolisei, izda jimxi pass ‘il quddiem mill-insenjament tal-Carrara

u t-tejorija tal-prevedibbilita ta’ l-azzjoni meta igies illi tirrizulta il-

kolpa meta jkun hemm in-nuqgas ta’ l-osservanza tar-regoli tal-

komportament, anki jekk l-event dannuz ma kienx wiehed prevedibbli u

dan billi l-osservanza ta’ dawn ir-regoli iwassal sabiex l-event dannuz

ma isehhx: “Si tratta di regole di condotta volte a prevenire determinati
accadimenti; tali regole possono essere sociali (negligenza imprudenza
o imperizia) oppure giuridiche (regolamenti, ordini discipline). Quindi
occorrono due requisiti: a) la violazione di una regola; b) che l’evento
provocato sia esattamente quello che la norma voleva evitare. In
definitiva il giudizio di rimprovero é un rimprovero per leggerezza,

perché il soggetto non é stato cauto e diligente come doveva.”

Awturi ohra bhal Mantovani u il-Padovani jabbinaw din ir-regola
ta’l-Antolisei mar-regoli tal-prevedibbilita u l-inevitabbilita’ biex b'hekk
il-culpa fil-fehma taghhom tinkwadra ruhha ferba elementi: 1. un
requisito oggettivo consistente mnella violazione di una regola di
condotta; 2. un requisito soggettivo, cioe la capacita di osservare tale
regola; 3. l'evitabilita dell’evento mediante I'osservanza di tale regola;
4. la prevedibilita ed evitabilita, cioe che il soggetto avesse la capacita o

la possibilita di tenere un comportamento diverso.
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Dak illi ghandu jigi stabbilit kwindi huwa jekk l-event kienx

wiehed fortwit, jew jekk kienx hemm sitwazzjoni ta’ emergenza

subitanea, tant ghalhekk illi l-event dannuz ma seta’ qatt jigi

evitat anke jekk bl-ezercizzju ¢holi ta’ diligenza u bl-osservanza

tar-regoli kollha tal-imgieba xierqa fit-triq. Sitwazzjoni bhal

din certament teskludi kull forma ta’ negligenza, imprudenza,

traskuragini jew non-osservanza tar-regoli ta’ komportament

mistennija, fit-termini ta’ dak li ifassal l-Antolisei sabiex

jistabilixxi I-kolpa.”

Ikkunsidrat:

Fl-ewwel aggravju tieghu l-appellant jibda sabiex jargumenta illi I-Qorti tal-Magistrati

kienet zbaljata meta rriteniet li I-prosekuzzjoni rnexxielha tipprova ness kawzali bejn
il-mewt ta” Gauci u l-kondotta kolpuza da parti tal-appellant. Sussegwentament 1-
appellant jghaddi sabiex jelabora fuq il-kawza tal-mewt tal-vittma u dwar ir-rapport

tal-patologisti.

Fir-rapport taghhom il-patologisti Dr. Bridget Ellul u Dr. Michael ]. Refalo
ikkonkludew li l-kawza tal-mewt tal-vittma Gauci kienet sweater drowning u coronary
artery atheroma. Din il-Qorti thoss illi ghandha tipproduci wkoll il-CASE SUMMARY
tal-istess rapport li jghid hekk:

‘An autopsy was performed on the body of Christine Gauci, on 20t

January, 2020, at Gozo Hospital Mortuary, after the authorization by
the Magistrate on duty.
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Autopsy revealed small pleural effusions, froth in the trachea and focal
collapse and aeration of the lungs with, on section, congestion and
pulmonary oedema. These features are in keeping with seawater
drowning.

There was no evidence of cerebral artery gas embolism or of barotrauma.

There was significant right coronary artery atheroma with 80%
stenosis, which is a considerable risk factor for cardiac ischaemia, even
though there was no evidence of established ischaemic heart disease.
There was also a congenital anomaly of the coronary arteries, which is

considered to be a benign variant.”’

L-appellant fir-rikors tal-appell qieghed jaghti l-interpretazzjoni tieghu ghal xi
terminologiji bhal per ezempju li r-right coronary artery atheroma tfisser arterji difettuzi.
B'’kull dovut rispett, din il-Qorti zZgur ma tistax toqghod fuq dawn it-tip ta’
interpretazzjonijiet. Jekk l-appellant xtaq li r-rapport tal-patologisti jkun interpretat fi
kliem iktar sempli¢i jew spjegat f'iktar dettall, dan seta” fac¢ilment itella” lill-istess
patologisti jixhdu in kontro-ezami izda mhux jagbad u jasal ghall-konkluzjonijiet hu u
jghid li xjentifikament il-coronary artery atheroma qatt ma setghet tkun konsegwenza
ghas-sea water drowning, minghajr ma jissustanza dak li ged jghid b’evidenza konkreta.
Min-naha l-ohra l-espert Dr. Charles Azzopardi fir-rapport tieghu a fol. 245 tal-process
jghid hekk:

‘Pulmonary barotrauma with ensuing air embolization to the cardiac
arteries cannot be excluded as neither the thoracic cavity nor the heart
vessels were opened under water to visualize any escaping air. This,

coupled with a cardiac event following vasospasm and/or air bubble

embolization to the right coronary artery resulting in dysrhythmia and
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loss of consciousness, still remain the two most probably vathological

mechanisms which ultimately resulted in loss of air supply, loss of

atrway and subsequent final drowning.”

Ghaldagstant, din il-Qorti geghda tichad l-ewwel aggravju hekk kif imressaq mill-
appellant.

It-tieni aggravju mressaq mill-appellant jirrigwardja 1-fatt li -Ewwel Qorti ma kellha

qatt tistrieh esklussivament fuq il-konkluzjonijiet ta” espert li gie nominat fl-inkjesta
magisterjali u li mar ben oltre n-“nomina” u l-kapacitajiet tieghu. Din il-Qorti tista’
tinnota illi l-espert legali Dr. Jean Paul Grech fil-konkluzjoni tar-rapport tieghu
rrimarka illi ma kienx hemm lok fuq bazi ta’ prima facie li jittiehdu xi passi kriminali
kontra xi persuna. Min-naha l-ohra Dr. Charles Azzopardi filwaqt 1i gal li 1-fatti
primarji u kontributorji tal-mewt kienu attribwibbli lill-vittma Gauci, lI-appellant kellu
xorta jirrispondi ghal negligenza u ommissjoni. L-Ewwel Qorti sabiex waslet ghad-
dec¢izjoni taghha ta” htija kontra l-appellant jidher 1i strahet princ¢iparjament fuq ir-
rapport ta’” Azzopardi. Jirrizulta illi l-espert Dr. Charles Azzopardi, huwa tabib,
mandankollu ghamel uzu minn xi argumenti legali fir-rapport tieghu. Ghaldagstant,
l-appellant gieghed jargumenta illi stante li s-sentenza appellata hija msejsa unikament
u esklussivament fuq opinjonijiet ta’ natura legali moghtija minn persuna li ma
ghandha l-ebda kwalifi¢i f'dan il-kamp, hu ghandu jigi liberat mill-akkuza migjuba
kontra tieghu.

Din il-Qorti tghaddi mill-ewwel sabiex tghid illi skont 1-Artikolu 656 tal-Kodic¢i

Kriminali, gudikant mhux marbut li jistrieh fuq konkluzjoni ta’ perit:
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656. Min ghandu jiddecidi mhux marbut li jogghod ghall-fehma tal-

periti kontra l-perswazjoni tieghu.

[1-Qorti tal-Appell Kriminali fil-kawza I1-Pulizija vs Akram Amar Swayah?* deciza

tit-8 ta” Mejju, 2006 intqal:

Huwa minnu illi l-espert nominat mill-Qorti ddikjara illi I-ferita in
kwistjoni kienet ta’ natura hafifa, ghaliex fil-fehma tieghu, peress Ii I-
imputat [recte: il-vittma] huwa ragel ta’ hamsa u erbghin sena u
ghandu 1-gangala, ma dehrlux li kellu jikklassifikaha bhala ferita ta’

natura gravi.

11-Qorti taghmel referenza ghall-artikolu 656 tal-Kap. 9 tal-Ligijiet ta’
Malta u cioe” min ghandu jiddeciedi, mhux marbut li jogghod ghall-
fehma tal-periti kontra l-perswazjoni tieghu. F'dan il-kaz il-Qorti rat
di viso l-vittma u kkonstatat li I-ferita in kwistjoni hija wahda visibbli

minn distanza normali u skond listess Doctor Dino Vella Briffa, tinhass

ukoll.”

Minn dan jidher li I-Ewwel Qorti ma ghamlet l-ebda spropozitu legali
jew logiku. Hija kellha kull dritt tinnomina perit u kull dritt taccetta
jew ma taccettax kwalunkwe opinjoni li avvanza limsemmi perit.
Difatti, nonostante li l-perit gie nominat mill-Qorti specifikatament
sabiex jezamina lil P.S. 951 Joseph Tonna (artikolu 650 tal-Kap. 9), I-
artikolu 656 jghid testwalment:

2 Appell Kriminali Numru. 124 /2005
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“Min ghandu jiddecidi mhux marbut li joqghod ghall-fehma tal-

periti kontra l-perswazjoni tieghu.”

Ghalhekk I-Ewwel Qorti setghet anke togghod ghall-fehma ta” Dr. Dino
Vella Briffa li l-offiza li garrab P.S. 951 Joseph Tonna “tinhass”, u ma
toqghodx ghall-fehma tieghu illi tali offiza ma tikkostitwix sfregju
galadarba hija stess ikkonstatat illi I-offiza in kwistjoni “hija wahda
visibbli minn distanza normali”. Skond gurisprudenza ormai pacifika
difatti, il-hsara li tammonta ghal sfregju trid tkun vizibbli minn
distanza li hi dik “li soltu jkun hemm bejn in-nies meta jitkellmu ma’
xulxin” (ara Appell Kriminali fl-ismijiet II-Pulizija v. Paul Spagnol,
12 ta’ Settembru 1996, Vol. LXXX.iv.279).

[I-Qorti Kostituzzjonali fil-kaz Il-Pulizija (Spettur Carmelo Magri) vs George

Xuereb?>_ippreseduta mill-Agent President Imhallef Joseph A. Filletti u l-Imhallfin
Albert J. Magri u Geoffrey Valenzia fid-decizjoni tal-25 ta’ Frar, 2011 intqal:

“... anke tenut kont tal-inkarigu tieghu, jinghad li fid-dawl tal-
qurisprudenza kostanti fdawn l-ahhar snin, il-Qorti thoss fi
kwalunkwe kaz it-talba ma tistax tigi milqugha peress li kif inghad fis-
sentenzi hawn citati tal-Onorabbli Qorti Kostituzzjonali fl-ismijiet
“Nazzareno sive Reno Zarb vs Avukat Generali” (Q.K. - 31 ta’
Ottubru 2003) u “Melchior Spiteri vs Avukat Generali” (Q.K. - 31
ta” Ottubru 2003) il-Qorti thoss illi l-analizi taghha, jekk tieqaf hawn,
tkun inkompleta u ghalhekk skorretta. Skont dawn l-istess principji

nuncjati f'dawn is-sentenzi johrog car illi din il-Qorti ghandha tqis I-

5 Appell Civili Numru. 24,/2008/1
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assjem tal-provi kollha, u hija l-istess Qorti li ghandha tezercita I-irwol
taghha ta” supervizjoni u ghandha taghmel evalwazzjoni tal-provi
kollha mressqa quddiemha. Ghalhekk ghandha I-liberta™ tiskarta I-
opinjoni tal-esperti anke jekk mahtura minnha (artikolu 656 tal-Kap.
9) u l-partijiet ghandhom id-dritt iressqu I-provi taghhom.”

[1-Qorti taghmel referenza wkoll ghad-dec¢izjoni tal-Qorti tal-Appell Kriminali Ir-

Repubblika ta” Malta vs John Borg?¢ tat-13 ta’ Lulju, 2006 de¢iza mill-Imhallfin

Joseph A. Filletti, Gino Camilleri u David Scicluna fejn kien dikjarat li:

Wara kollox, is-subartikolu (1) ta' l-artikolu 650 tal-Kodici Kriminali

jiddisponi testwalment li:

"Fil-kazijiet kollha li fihom ghall-ezami ta' persuna jew ta' haga tkun
tinhtieg hila jew sengha specjali [fit-test ingliz]: special knowledge or
skill], ghandha tigi ordnata perizja."

Sabiex persuna jkollha hila jew sengha specjali mbaghad, mhuwiex
mehtieg, ghall-finijiet ta' din id-disposizzjoni tal-l1igi, li dik il-persuna
tkun akkwistat tali hila jew sengha unikament permezz ta' studji
formali  fil-branka partikolari.  Bhalma mnaqraw f'Blackstone's
Criminal Practice 200127, "whether a witness is properly qualified in
the subject calling for expertise is a question for the court. Such
competence or skill may stem from formal study or training, experience,

or both". Fis-sentenza tas-South Australia Supreme Court fl-ismijiet

26 Appell Kriminali Numru 22/1997.
%7 Para. F10.3 pagna 2120.



R. v. Bonython (1984) 38 S.A.S.R. 45, citat f'Archbold Criminal
Pleading, Evidence and Practice 200328, King C.]. qal:

"Where the witness possesses the relevant formal qualifications
to express an opinion on the subject, an investigation on the voir
dire of his methods will rarely be permissible on the issue of his
qualifications. There may be greater scope for such examination
where the alleged qualifications depend upon experience or
informal studies.... Generally speaking, once the qualifications
are established, the methodology will be relevant to the weight
of the evidence and not to the competence of the witness to

express an opiniom....

If the qualifications of a witness to give expert evidence are in
issue, it may be necessary to hear evidence on the voir dire in

order to make a finding as to those qualifications...."

Fil-ligi taghna l-esperti ma jigux maghzula mill-partijiet (ghalkemm
jistghu jintalbu mill-partijiet) izda jigu nominati mill-Qorti, li hi 'l fug
mill-partijiet. Jekk espert hekk nominat ghandux verament il-kwalifiki
li jipprofessa li ghandu, jekk ghandux verament ‘hila jew sengha
specjali’ (Art. 650(1)) hi kwistjoni ta' fatt rimessa ghall-gudikant tal-
fatt, f'dan il-kaz ghall-gurati. Hu proprju ghalhekk i I-ligi
tipprovdi li I-gudikant tal-fatt “mhux marbut li joqghod ghall-
fehma tal-periti kontra I-perswazjoni tieghu” (Art. 656).

Konsegwentement il-kwistjoni ta' jekk il-Professur Hector Galea kienx

28 Para. 10-65 pagna 1234.
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l-ahjar espert li seta’ jingieb f dan il-kaz kienet kwistjoni ta' fatt rimessa
ghall-gurati, u dwar dan, kif ser naraw, il-gurati gew ben indirizzati

mill-Imhallef li ppresjeda I-guri.

F’dan il-kaz, il-Professur Galea gie mistoqsi mid-difiza jekk hux forensic
odontologist u hu wiegeb li hu dentist u li jahdem fil-forensika. Din il-
Qorti hi a konoxxenza tal-fatt illi l-imsemmi Professur Galea
m’ghandux kwalifiki formali fl-odontologija izda taf ukoll illi ghandu
snin konsiderevoli ta’ esperjenza f'dan il-qasam. Issir referenza fdan
ir-rigward ghas-sentenza moghtija minn din il-Qorti kif diversament
komposta fl-ismijiet Ir-Repubblika ta’ Malta v. Mario Pollacco
moghtija fl-1 ta’” Dicembru 2005, u, bhalma ntqal fdik is-sentenza,
hawn ukoll tghid li ma tara l-ebda raguni sabiex tghid li I-Professur
Hector Galea ma kellux il-kwalifiki mehtiega biex jikkonduci x-xoghol
kollu mehtieg skond l-inkarigu li kien gie moghti mill-Magistrat
Inkwerenti u li, fl-ahhar mill-ahhar, il-gurati kienu dejjem liberi li jaslu

ghal konkluzjoni differenti u ma jaccettawx l-opinjoni tieghu.’

Madanakollu u bla pregudizzju ghas-sentenzi citati supra, is-sentenza fl-ismijiet

Roseanne Galea u John David Galea vs L-Avukat Generali u L-Kummissarju tal-

Pulizija? tipprovdi s-segwenti:

‘Huwa ben risaput illi f'materja ta’ prova peritali, l-insenjament

surisprudenzjali huwa fis-sens li, ghalkemmn_ir-rapport tekniku

huwa kontrollabbli mill-¢udikant bhal kull prova ohra u li 1-

Qorti mhijiex tenuta li taddotta l-konkluZjonijiet peritali

2 Deciza mill-Qorti Kostituzzjonali nhar it-13 ta” Frar 2017 (rikors nru. 30/15MCH).
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kontra I-konvinzjoni taghha, jibga l-fatt li I-Qorti m’¢handiex

tiskarta l-konkluzZjonijiet tal-esperti teknici, specjalment fuqg

materja purament teknika, b’'mod legger jew kapricéiuz, u

kwalsiasi sudizzju li jmur kontra I-konkluzZjonijiet peritali

ghandu jkun motivat sewwa.’3’

Din il-Qorti temmen illi meta espert jaghti opinjonijiet li ghalihom ma jkollu I-ebda
kwalifika, hija raguni motivata bizzejjed ghaliex gudikant m’ghandux jistrieh fughom.
Izda, din il-Qorti ma tqabilx li s-sentenza appellata hija msejsa biss fuq opinjonijiet ta’
natura legali moghtija minn persuna li m’ghandha ebda kwalifi¢i u dan stante li hija
bbazata fuq anke fehmiet li mhux legali. Ghaldaqgstant ghal din ir-raguni ma jistax jigi
konkluz illi l-appellant ghandu jigi liberat ghal din ir-raguni u ghalhekk din il-Qorti
geghda wkoll tichad it-tieni aggravju tal-appellant.

Fit-tielet aggravju tieghu l-appellant jghid illi 1-Qorti tal-Magistrati erronjament tat

importanza lill-pro¢cedura maghrufa bhala buddy system. L-espert Dr. Charles
Azzopardi spjega illi ‘the whole scope of the diving buddy system is for the two divers to be
close to each other to assist each other in any untoward event during the dive’. Huwa minnu
illi din il-Qorti m’ghandhiex quddiemha l-ebda set ta’ regolamenti li jistipulaw kif
tahdem il-buddy system, madankollu, anke mid-definizzjoni li ta lI-espert Azzopardi,
din il-Qorti tinterpreta, anke mill-isem tas-sistema nnifisha, li zewg individwi jkunu
hemm ghal xulxin sabiex jassistu lil xulxin, madanakollu ma jfissirx li dawn huma
responsabbli ghal xulxin. Din il-Qorti hi tal-fehma illi dan it-tip ta’ kaz zZgur ma jistax
per ezempiju jigi kkumparat ma’ xufier li jkun ged isuq vettura b’'mod negligenti u

jtajjar persuna li tkun geghda tagsam it-trigq. L-appellant ma kienx gieghed jagixxi

30 Ara wkoll Il-Pulizija vs Emanuel Micallef, deciza mill-Qorti tal-Appell Kriminali nhar is-27 ta’
Novembru, 2020.
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t'isem xi kumpanija bhala instructor mal-vittma, izda jirrizulta li dawn kienu jkunu
hbieb 1i jinzlu jghoddsu flimkien u li kienu ghamluha diversi drabi qabel.
Ghaldagstant din il-Qorti temmen illi t-tielet aggravju tal-appellant ghandu jigi
milqugh.

Finalment, ir-raba’” aggravju mressaq mill-appellant jirrigwardja 1-fatt illi I-appellant

ma kien bl-ebda mod negligenti fl-agir tieghu u l-coronary artery atheroma rikontrata
tid-decujus mal-patologisti ma kinitx fi kwalunkwe kaz, prevedibbli. Din il-Qorti
mhux ser taghmel bhall-Ewwel Qorti u tistrieh prin¢iparjament fuq dak li qal ix-xhud
Dr. Charles Azzopardi. L-appellant kellu ragun meta rrimarka illi espert li huwa tabib
ma kellux jesprimi opinjonijiet legali. Inoltre, il-Qorti temmen fil-konkluzjoni li kien
wasal ghaliha l-espert legali Dr. Jean Paul Grech u cioe’ li prima facie ma kellhomx isiru
proceduri kriminali kontra terza persuni f'dan ir-rigward. Ghas-skans ta’ hafna
ripetizzjoni, issir referenza ghax-xhieda u lI-gurisprudenza kollha ¢¢itati supra. Din il-
Qorti mhix tal-fehma illi l-appellant agixxa b'mod negligenti. Apparti li I-appellant
Castillo assista lill-vittma Gauci fl-intoppi kollha 1i ltqaghet maghhom fl-ilma, anke
qabel nizlu fl-ilma hu kien gieghed jaghmel ic-checks kollha necessarji sabiex jizgura li
jkunu siguri. Hu sahansitra kien anke taha xi comb minn tieghu meta sabet diffikulta’
fl-ilma, izda meta sparat “il fuq hu ma setax jitlaq dirett warajha u dan ghaliex kif xehed
l-appellant u gie kkonfermat mill-espert Vella Brincat, kieku dan ghamel hekk kien
ikun hemm zewg fatalitajiet u mhux wahda. Ghalhekk din il-Qorti temmen li I-
appellant ma kienx negligenti f'dan ir-rigward u ghalhekk ma setax jipprevjeni dan 1-

in¢ident milli jsir.
Ghalkemm kif diga” gie ritenut iktar ‘il fuq, il-contributory negligence ma tezonarax terzi

persuni milli jinstabu hatja, din il-Qorti ma tistax ma ssemmix illi I-vittma Gauci kienet

ghaddasa esperjenzata u sahansitra anke instructor; kienet ilha ma torqod ghal iktar
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minn ghoxrin (20) siegha u ghalhekk kienet ghajjiena u ghalkemm fethulha ghajnejha
ghal darba darbtejn sabiex ma toghdosx hi baqghet tinsisti sabiex taghmel dan; kif
ikkonfermat mix-xhud Joseph Caruana, il-vittma stess xi hmistax (15) -il gurnata qabel
kienet qaltlu li ghandha problemi bid-drysuit u dan sahansitra widdibha sabiex ma
taghmilx dives aggressivi; l-espert Lino Vella Brincat ikkonferma wkoll illi d-drysuit
kienet wahda mill-ikbar problemi li kien hemm u fost affarijiet ohrajn qal li din kienet
kbira ghall-vittma. F’dan il-punt din il-Qorti taghmel referenza ghas-sentenza fl-

ismijiet The Police va Paulina Kurowska3! fejn f'kaz simili fejn 1-akkuzata giet liberata,

il-Qorti tal-Magistrati kkunsidrat is-segwenti:

‘There is not a shred of evidence that the accused was wrong in
her assessment of the situation. Nor can it be forgotten that it was
her employer who having assured himself that there were no currents
on the wreck’s site, in turn informed her that the dive can proceed. Such
a decision largely hinged on the fact, as corroborated by the very same
divers when testifying in the course of the inquiry, that the group was
made up of no amateur divers. The diving experience of the
deceased himself deserves underlining since here there was no
beginner but a man having done 61 dives with the deepest dive
being that of 29 metres whilst the dive being led by the accused
was going to be to a depth of 25 metres

Another detail which seems to have not been picked upon by the

defence, and even more by the learned court expert who hastily

31 Deciza mill-Qorti tal-Magistrati nhar 1-1 ta” Novembru, 2018.
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attributes blame on the accused by concluding she was
unfamiliar with the currents which hit the area, relates to the
fact that surfacing was only meant to take place once the exit
point was reached “... the important thing in those conditions is
the exit point and the entry point. If the exit point and the entry
point is safe then we dive, if it is not safe the exit and the entry
we don’t dive. Simple as that ..... The wind was predicted 4 to 5
West which is a normal procedure there to dive, even 6 never
mind 4 to 5, there was a bit of a swell. The swell is not a problem,
it is only a problem if you surface. If you surface then it is a
problem, but if you stay down, which unfortunately they
couldn’t stay .......[since] One of the divers I believe a French
lady started going up she was a bit low on air and everybody had
to go up”

Ghal dawn il-motivi, din il-Qorti qeghda tichad l-ewwel u t-tieni aggraviji, filwaqt li
tilga’ t-tielet u r-raba’ aggravji mressqa mill-appellant u ghaldagstant tirrevoka u
thassar is-sentenza tal-Ewwel Qorti u tillibera lill-appellant Arthur Castillo minn kull

htija u piena.

(ft) Consuelo Scerri Herrera

Imhallef

(ft) Mary Jane Attard
Deputat Registratur
Vera Kopja

Ghar-Registratur
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