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FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF
ONOR. GRAZIO MERCIECA LL.D.

ILLUM, 2 ta’ Frar 2023
Rikors Mahluf Nru. 665/2019 GM

(1) Giovanni Damaggio, detentur tal-Passaport Taljan numru
YB4923795, bhala stral¢jarju tas-so¢jeta’ Capolavori Srl u ghan-nom
taghha, liema soc¢jeta’ ghandha numru ta’ registrazzjoni REA
1423888.

(2) Elettra Damaggio, numru ta’ registrazzjoni
DMGLTR84C54H5011.

(3) Techwords Srl, numru ta’ registrazzjoni taxxa
11533931009.

(4) VmWay Srl, numru ta’ registrazzjoni taxxa
12165041000.

VS

Suite Finance SCC plc, C 75104.



I1-Qorti,

Rat ir-Rikors Mahluf ta’ Capolavori Srl, Elettra Damaggio, Techwords

Srl u VmWay Srl 1i permezz tieghu wara li ppremettew illi :

1.  Permezz ta’ ftechim datat 14 ta’ Frar 2018, il-partijiet ikkuntrattaw
ftehim ta’ investiment f’liema I-intimata Suite Finance SCC plc accettat u
hadet fugha diversi responsabbilitajiet fosthom li takkwista ishma fis-so¢jeta’
Capolavori Srl, billi ssir zieda fil-kapital tal-istess Capolavori Srl u jithallas
lir-rikorrenti ammont dovut lilhom kif miftiehem bhala premium (Dokument
C1, Ftehim datat 14 ta’ Frar 2018 f’dan ir-rikors imsejjah ‘Il-Ftehim’)

2. I I-partijiet fil-ftehim imsemmi huma:

(i) ir-rikorrenti Capolavori Srl, bhala s-so¢jeta’ b’responsabbilita’ limitata
registrata I-Italja bin-numru ta’ registrazzjoni REA 1423888 u registrazzjoni
tat-taxxa numru 13098431003, u registrata wkoll bhala ‘Innovative Start-Up’
mal-Kamra tal-Kummer¢ ta” Ruma u f’liema socjeta’ 1-intimat obbliga ruhu
li jinvesti billi jakkwista ishma fl-istess soc¢jeta’ tramite zieda fil-kapital
taghha;

(if)  ir-rikorrenti l-ohra u ¢ioe’ Altex Srl, Techwords Srl u VmWay Srl,
huma lkoll detenturi ta’ ishma fis-so¢jeta’ Capolavori Srl, 1i accettaw
responsabbilitajiet u obbligi fil-ftehim inkluz dawk relatati ma’ ristrutturar
tal-ishma taghhom fis-so¢jeta’ Capolavori u obbligi li jwasslu ghall-akkwist
ta’ ishma u investiment fl-imsemmija so¢jeta’ mill-intimata;

(iii) l-intimata u ¢ioe’ Suite Finance SCC plc, kumpanija registrata f"Malta
bin-numru C 75104, u li fil-ftehim in kwistjoni accettat u obbligat ruhha li
tinvesti ammonti miftiehma fis-so¢jeta’ Capolavori u konsegwentement
takkwista ishma fl-istess socjeta’;

3. Il-partijiet ghazlu 1i ghal kull kwistjoni li tqum bejniethom fir-rigward
tal-ftehim tal-14 ta’ Frar 2018 din ghandha tigi determinata skont il-ligi ta’
Malta b’gurisdizzjoni esklussiva favur il-Qrati ta’ Malta hekk kif jidher minn
klawsola 11.10 tal-Ftehim;

4. ll-partijiet obbligaw ruhhom li jwettqu 1-obbligi assunti fil-Ftehim sa

mhux aktar tard mid-9 ta’ Marzu 2018, liema twettiq kellu jigi finalizzat bl-
iffirmar tad-dokumenti kollha relattivi quddiem in-Nutar Pubbliku Dottor
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Andrea Sartore fl-uffic¢ju tieghu f"Via La Louviere, 14, Foligno, I-Italja,
skont klawsola 5.1 tal-Ftehim;

5. Skont klawsola 3.2 tal-Ftehim, l-intimata obbligat ruhha u ddikjarat
bhala impenn ewlieni taghha s-segwenti:

“In accordance with the terms and conditions of this Agreement, SF
undertakes to subscribe and fully pay the entire Capital Increase at the
Performance Date via a contribution in cash, in accordance with the
terms and methods pursuant to the foregoing Article 3.1, for the
aforesaid total sum (the “Increase Fee”) amounting to Euro
2,450,000.00 (two million, four hundred and fifty thousand/00), of
which Euro 19,520.00 (nineteen thousand five hundred and twenty/00)
by way of an increase in nominal capital and €2,430,480.00 (two
million, four hundred and thirty thousand, four hundred and eighty/00)
by way of quota-premium.”

6.  Bhala materja sostantiva tal-Ftehim I-intimata ddikjarat bhala obbligu
taghha fi klawsola 2.1 li:

“Subject matter. This subject matter of this agreement is the Parties’
agreement in relation to the Transaction, that envisages four phases
steps to be conducted in succession and on the same day, subject to any
technical periods to conclude the various procedures howsoever
initiated on the same day and save for substantiated objective
impediments obliging one or more phases to be postponed to the next
business days:

(1)  SF shall fund Capolavori via a reserved increase in capital (the
“Capital Increase”) with a premium in accordance with the methods
and conditions pursuant to item 2.8 (hereafter “Phase 1”)

(i)  SF shall buy Capolavori Quotashares from Altex, Paolo Caione
and Maru Mariani with the methods and conditions pursuant to Article
2.7 (hereafter “Phase 2”)

(i) .7

7. Il-partijiet sahansitra ftehmu fuq kif kellhom jigu mwettqa 1-obbligi ta’
pagamenti mis-so¢jeta’ intimata u fi klawsola 2.8 tal-Ftehim ftehmu li “SF
shall pay the capital increase and premium in full at the time of the increase
via a single irrevocable bank transfer payable to Capolavori S.r.l., to be
effected within the time limit prescribed by the resolution to increase quota
capital and of which it shall provide evidence to the notary public responsible
and to the legal representative of Capolavori S.r.l. as better specified in art.
3.2
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8.  Dawn l-obbligi tas-so¢jeta’ intimata imsemmija fi klawsola 2.1 gew
indikati mill-partijiet bhala aspett fundamentali tal-Ftehim 1i jwasslu ghal
konsegwenzi fuq dik il-parti li tibqa’ ma tonerax 1-obbligi assunti minnha fil-
Ftehim u liema konsegwenzi huma regolati bi klawsola 2.6 tal-Ftehim;

9.  Skont klawsola 2.6 tal-Ftehim fejn wahda mill-partijiet jibga’
inadempjenti fit-twettieq ta’ xi aspett fundamentali tal-Ftehim kemme-il darba
ma tinstabx soluzzjoni ghat-twettieq tat-transazzjoni miftehma, allura |-
Ftehim ghandu jitqies terminat u dan minghajr pregudizzju ghad-dritt tal-parti
li ma tkunx inadempjenti li tfittex ghal danni diretti u indiretti 1i hija tkun
sofriet minhabba n-nuqqasijiet tal-parti |-ohra;

10. Inoltre fil-proviso miftiehem bejn il-partijiet ghal klawsola 2.6 il-
partijiet ftehmu 1i “in any case, without prejudice to the further damages, the
party responsible for the failure to perform, even partial, with regard to
Article 2.4, in any case undertakes, for this fact alone and by way of penalty,
to reimburse each non-defaulting party the sum of Euro 10,000.00 (ten
thousand/00)”;

11. Minkejja dak miftiehem, is-so¢jeta’ intimata baqghet inadempjenti fit-
twettieq tal-obbligi taghha assunti fil-Ftehim u dan minkejja li giet imsejjha
diversi drabi mir-rikorrenti, jew minn min minnhom, sabiex hija twettaq |-
obbligi minnha assunti u sabiex tinstab soluzzjoni li twassal ghat-twettieq tat-
transazzjoni miftehma;

12. Konsegwenti ghal proviso fuq ikkwotat ta’ klawsola 2.6 is-socjeta’
intimata hija obbligata thallas lil kull wiehed mir-rikorrenti l-ammont ta’
Euro 10,000 (ghaxart elef ewro) bhala penali minnha dovuti lil kull wiehed
mir-rikorrenti billi s-so¢jeta’ intimata naqqset li tonera 1-obbligi assunti
minnha fil-Ftehim fil-konfront ta” kull wiehed mir-rikorrenti;

13. In oltre l-inadempjenza tas-soc¢jeta’ intimata rrekat danni kbar lis-
socjeta’ rikorrenti Capolavori S.r.l b’tali mod 1i bin-nugqgasijiet tas-socjeta’
intimata, Capolavori S.r.l. mhux talli ma setghetx tkompli tkabbar in-negozju
taghha izda gabet il-gestjoni u n-negozju ta’ Capolavori S.r.l. fit-tmien b’tali
mod li konsegwentement twaslet ghal likwidazzjoni;

14. Id-danni li sofriet Capolavori S.r.l. konsegwenti ghall-inadempjenza
tas-so¢jeta’ intimata fit-twettiq tal-obbligi taghha skont il-Ftehim wasslu
sahansitra biex wasslu ghal nuqqas sostanzjali tal-valur tan-negozju u tal-
iIshma tas-socjeta’ Capolavori S.r.l. li bhala so¢jeta’ soffriet mhux biss dan
bhala dannu izda danni ohra li sejrin jigu ppruvati fil-mori ta’ dawn il-
proceduri, hekk kif anke r-rikorrenti |-ohra sofrew danni rapprezentanti

v



fosthom fil-valur tal-ishma 1li huma ghandhom fis-so¢jeta’ rikorrenti
Capolavori S.r.l.

Talbu lil din il-Qorti sabiex:

A. Tiddikjara li s-so¢jeta intimata Suite Finance SCC plc hija
inadempjenti fit-twettieq tal-obbligi taghha assunti minnha fil-ftehim
konkluz mar-rikorrenti 1li jgib id-data tal-14 ta’ Frar 2018 u li tali
inadempjenza hija fil-konfront ta’ kull wiehed mir-rikorrenti jew min
minnhom;

B.  Tiddikjara li s-so¢jeta” intimata Suite Finance SCC plc ghandha thallas
lil kull wiehed mir-rikorrenti jew lil min minnhom l-ammont ta’ ghaxart elef
ewro (€10,000) bhala penali ghan-nuqqas taghha li tonera 1-obbligi minnha
assunti fil-Ftehim;

C. Tordna li s-so¢jeta” intimata Suite Finance SCC plc thallas lil kull
wiched mir-rikorrenti jew lil min minnhom l-ammont ta’ ghaxart elef ewro
(€10,000) bhala penali ghan-nuqqas taghha li tonera 1-obbligi minnha assunti
fil-Ftehim;

D. Tiddikjara li s-so¢jeta’ intimata Suite Finance SCC plc bl-
inadempjenza taghha kkawzat danni lis-so¢jeta’ rikorrenti Capolavori S.r.l. u
lir-rikorrenti I-ohra azzjonisti fis-so¢jeta’ Capolavori S.r.1.;

E.  Tillikwida dawk id-danni kkawzati mis-socjeta” Suite Finance SCC plc
lis-so¢jeta” Capolavori S.r.l. u lir-rikorrenti l-ohra bhala azzjonisti tas-
socjeta’ Capolavori S.r.l. anke jekk ikun hemm bZonn permezz ta’ hatra ta’
esperti teknici;

F.  Tordna lis-so¢jeta’ intimata Suite Finance SCC plc thallas lis-so¢jeta’
rikorrenti Capolavori S.r.l. u lir-rikorrenti I-ohra, jew lil min minnhom, dak 1-
ammont ta’ danni hekk likwidat minn dina 1-Onorabbli Qorti, bl-interessi u
taht dawk id-direttivi li jidhrilha xierga din I-Onorabbli Qorti.

Rat ir-Risposta Guramentata ta’ Suite Finance SCC plc (C 75104) li

permezz taghha eccepiet illi :

Dwar il-fatti.



1. ll-fatti dikjarati fl-ewwel zewg paragrafi attri¢ci ma humiex kontestati izda
ghandu jigi prec¢izat i b'dak il-kuntratt is-so¢jeta’ intimata wieghdet li ser
tixtri u takkwista ishma fis-socjeta’ Capolavori Srl minghand il-partijiet |-
ohra;

2. It-tielet paragrafu attri¢i ma hijiex kontestata;

3. Dwar il-fatti l-ohra jigi rilevat 1i (a) is-so¢jeta’ intimata gatt ma giet
interpellata mir-rikorrenti fiz-zmien impost bil-ligi sabiex tersaq ghax-Xiri
tal-istess ishma; (b) li s-so¢jeta’ intimata kellha raguni valida fil-ligi sabiex
ma tersaqx ghal adempiment tal-kuntratt anke minhabba nuqgqasijiet da parte
tar-rikorrenti jew min minnhom, kif ser jirrizulta tul it-trattazzjoni ta' din il-
kawza.

4. Huwa inoltre stramb kif filwagt li fuq I-iskrittura mertu ta' din il-kawza 1-
atturi kienu ghamlu rapprezentazzjonijiet dwar il-ghadda tajba tas-so¢jeta’
Capolavori Srl u li kellha bizzejjed negozju biex tkun awtonoma giet
likwidata ftit gabel ma saret din il-kawza, minghajr anqas ma kien hemm
tentattiv li jingieb investitur iehor;

L-e¢cezzjonijiet

1. Fl-ewwel lok in kwantu ma giex segwita l-procedura dettata mill-
artikolu 1357 tal-Kap 16 il-weghda u 1-obbligi kollha konnessi u ancillari
tilfu kull effett li kellhom u I-partijiet kellhom jitgieghdu fl-istatus qua ante.

2. Fit-tieni lok u minghajr ebda pregudizzju ghal premess 1-ebda penali
ma jista' jkun dovut in kwantu r-rikorrenti kollha kienu wkoll inadempjenti
fl-obbligi minnhom assunti nkluz partikolarment fir-rigward tal-"warranties "
moghtija minnhom;

3. Fit-tielet lok u minghajr ebda pregudizzju ghal premess semai 1-penali
kien dovut biss ghal darba u mhux lil kull wiehed mir-rikorrenti u dan billi I-
kuntratt jistipulla espressament li r-rikorrenti kollha kien jiffurmaw parti
wiehed ("the other party") u mhux hafna partijiet.

4.  Fir-raba' lok u minghajr ebda pregudizzju ghal premess is-socjeta’
intimata kellha raguni valida fil-ligi sabiex ma tersagx ghall-atti finali kif ser
jirrizultaw tul it-trattazzjoni tal-kawza;

5. Fil-hames lok u minghajr ebda pregudizzju ghal premess ir-rikorrenti
ma soffrew l-ebda danni;

6.  Fil-sitt lok u minghajr ebda pregudizzju ghal premess ir-rikorrenti
ghandu jgibu prova skont il-ligi tad-danni li sofrew u tan-ness bejn dawn I-
istess danni u l-allegata inadempjenza tal-intimati;
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7.  Fis-seba' lok u minghajr ebda pregudizzju ghal premess l-atturi
ghandhom juru 1i hadu dawk il-passi kollha ragjonevoli sabiex
jimminimizzaw id-danni minnhom reklamati.

Rat I-atti tal-kawza.

Qrat in-nota ta’ sottomissjonijiet tal-atturi.

Ikkunsidrat:

Fatti:

Is-so¢jeta’ attrici  Capolavori Srl (“Capolavori”) hi  kumpannija
b’responsabbilita’ limitata rregistrata taht il-ligijiet tal-ltalja. L-azzjonisti
taghha ppreparaw business plan ghat-tkabbir tal-operat taghha 1i biex

jitwettaq kien hemm bzZonn ta’ ffinanzjar minn investituri.

Suite Finance kkonfermat I-interess taghha li tinvesti f"Capolavori, u gie
magbul li l-investiment kellu jsir permezz ta’ zieda fil-kapital tal-istess
Capolavori u l-akkwist ta’ porzjon mill-ishma ta’ Capolavori da parti ta’
Suite Finance ghal hlas lill-atturi ta’ ammont li jirrifletti z-zieda fil-kapital

kif ukoll ammont ta’ premium.

Nhar I-14 ta’ Frar 2018, gie ffirmat ftehim (“il-Ftehim”) bejn il-partjiet,

intitolat /nvestment Agreement”.

Artiklu 2 tal-Ftehim, bl-isem “Subject Matter of the Agreement” jibda
biex jghid hekk:

2.1 Subject Matter. This subject matter of this agreement is the Parties’
agreement in relation to the Transaction, that envisages four phases steps to be
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conducted in succession and on the same day, subject to any technical periods to
conclude the various procedures howsoever initiated on the same day and save
for substantiated objective impediments obliging one or more phases to be
postponed to the next business days:

Q) “SF shall fund Capolavori via a reserved increase in capital (the
“Capital Increase”) with a premium in accordance with the methods and
conditions pursuant to item 2.8 (hereafter “Phase 1)

(i) SF shall buy Capolvari Quotashares from Altex, Paolo Caione
and Maru Mariani with the methods and conditions pursuant to Article 2.7
(hereafter “Phase 27)”

(iii) Capolavori shall amend its Articles of Association with the
changes highlighted in Schedule 2 (hereafter “Phase 3”)

(iv) Capolavori shall provide collateral to SF as described in
paragraph 2.2 (hereafter “Phase 4).”

This Transaction is considered as one and indivisible.

lI-fiehim kellu jigu esegwit sa mhux iktar tard mid-9 ta’ Marzu 2018?,
b’dana illi 1-formalitajiet u d-dokumenti kollha necessarji kellhom jigu
konkluzi gewwa l-uffic¢ju ta’ Nutar Pubbliku Taljan identifikat mill-
partijiet.

Tali ezekuzzjoni qatt ma giet imwettqa minn Suite Finance.

L-ewwel e¢¢ezzjoni:

Logikament il-Qorti qgabel xejn trid tikkunsidra l-ewwel eccezzjoni
ghaliex jekk din tintlaga’ 1-azzjoni taga’ u ma jkollha l-ebda htiega — u

lanqas setgha - i tindaga oltre. Permezz ta’ din l-e¢¢ezzjoni, 1-konvenuta

1Vide Klawzoli 2.3 u 5.1 tal-Ftehim.
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sserrah fuq Art. 1357 tal-Kodi¢i Civili li inter alia jiddetta I-procedura li
ghandha tigi segwita biex fl-ewwel lok tigi tibga’ fis-sehh weghda ta’
bejgh imbaghad taghti terminu biex issir kawza sabiex il-weghda tigi

mwettca.

L-attrici tagbel li din il-proc¢edura ma gietx segwita. B’danakollu ssostni

(i) H-ftehim ma kienx sempli¢iment dwar trasferiment ta’ ishma imma
prin¢ipalment dwar l-iffinanzjar ghal zieda fil-kapital ta’ Capolavori. II-
valur miftihem bejn il-partijiet jirreferi ghall-valur ta’ din iz-zieda u mhux

bhala hlas ghat-trasferiment tal-ishma.

(i) Art. 1357 tal-Kodic¢i Civili ma jistax jirreferi ghal bejgh ta’ haga
futura (Art. 1371(1)Kod. Civ.), bhalma kienu I-ishma.

(iii) 1l-prezz ma kienx determinat u lanqas kien hemm mekkanizmu kif
jigi ddeterminat.
(iv) Anke jekk kien hemm wieghda ta’ bejgh, din iggib maghha 1-hlas tad-

danni jekk il-bejgh ma jkunx jista’ jsir tort ta’ min ghamel il-weghda.

[1-Qorti tqis Ii mhux minnu li bejgh ma jistax jirreferi ghal haga futura.
Art. 1357(1) ma jghidx hekk, imma li bejgh bhal dan ikun bejgh taht
kundizzjoni. U ghalhekk weghda ta’ bejgh ta’ haga futura hija valida.

Min-naha 1-ohra, il-Qorti tagbel li I-ftehim ma kienx sempli¢iment ta’ xiri
ta’ ishma. Kif jindika t-titlu stess tal-ftehim, huwa kien wiehed ta’
investiment. Il-ftichim kien fih erba’ stadji successivi, bl-ewwel stadju
jkun li I-konvenuta tghaddi somma flus biex Capolavori zzid il-kapital

taghha. Huwa biss fit-tieni stadju li I-konvenuta obbligat ruhha Ii “tixtri”
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ammont ta’ ishma. Proprjament, ghalkemm fil-klawzola 2.1(ii)
tisssmma’ hemm l-obbligazzjoni “shall buy”, hi soggetta ghal klawzola
2.7, 1i tirreferi ghal “transfers of quotashares” bil-valuri hemm indikati.
Dan mhux negozju ta’ bejgh u xiri ta’ ishma, imma finanzjament li ghalih
Capolavori kellha tpatti jew tikkumpensa permezz ta’ trasferiment ta’
ishma. Iktar ghandu min-natura ta’ datio in solutum. Fi kliem Andrea
Celli:

“The contract Suite Finance signed didn’t mention any promise to acquire shares

of Capolavori Srl from other parties. This contract included a list of several

operations, all in the same document. The main operation in this contract was

the equity increase for Capolavori, by Suite Finance”.?

Imbaghad kien hemm ukoll it-tielet stadju, li fih Capolavori ntrabtet li
tbiddel I-Articles of Association, u r-raba’ stadju li fih Capolavori ntrabtet

li tipprovdi kollaterali.

L-erba’ stadji huma expressis verbis skont il-klawzola 2.1 “considered as
one and indvisible”.  It-tieni stadju ghalhekk ma jistax jittiched wahdu.
Anke kieku kellu jigi kkunsidrat bhala weghda ta’ bejgh, ma jistax jitqies
bhala tali ghaliex dak li ghandu jitqies hija t-“Transazzjoni” quid unum u
¢joe’ il-ftehim kollu kemm hu, fl-erba’ stadji tieghu, b’mod shih u

globali.

[I-ftehim kien wiehed definittiv u mhux preliminari. Skontu l-ewwel
obbligu kien tal-konvenuta li tipprovdi I-finanzjament. Dan il-konvenuta
m’ghamlitux u ghalhekk kisret 1-obbligu ewlieni taghha skont I-istess
ftehim u ghalhekk trid tbati I-konsegwenzi tal-ksur kuntrattwali.

Ir-raba’ e¢é¢ezzjoni:

2 Affidavit, Andrea Celli, a fol 175.



llI-konvenuta naqgset milli tressaq imqgar prova wahda sabiex tispjega jew
tissostanzja l-e¢cezzjoni taghha 1i  “ir-rikorrenti kollha kienu wkoll
inadempjenti fl-obbligi minnhom assunti % jew inkella sabiex tispjega r-
raguni allegatament “valida fil-ligi sabiex ma tersagx ghall-att finali ™, u
dan wara li nghatat diversi opportunitajiet u zmien minn din il-Qorti biex
tressaghom. Din l-allegazzjoni hija fatt kontrappost mill-konvenuta, u

ghalhekk kienet mghobbija bil-piz li tipprovaha.

ll-hames, sitt u seba’ e¢éezzjonijiet - danni:

Dawn huma Ikoll relatati mad-danni allegatament subiti.

Suite Finance ma ressget I-ebda prova sabiex tiggustifika I-inadempjenza
kuntrattwali taghha. Barra minn hekk, l|-uzu tal-frazi fir-risposta
guramentata li  “ir-rikorrenti kollha kienu wkoll inadempjenti fl-obbligi
minnhom assunti” SSarraf flammissjoni 1i 1-konvenuta Kienet

inadempjenti fl-obbligi minnha assunti.

Fis-sena 2017, Suite Finance giet stmata minn persuna nkarikata mill-
konvenuta stess fis-somma ta’ €6,750,000. Ma jista’ jkun hemm l-ebda
dubju dwar il-vijabilita’ ta’ din il-kumpannija, anke ghax jirrizulta mill-
ezerCizzju ta’ due diligence li ghamlet il-konvenuta permezz t’esperti

f’dan il-gasam gabel ma kkonkludiet il-ftehim mal-attrici.

I¢-chartered accountant Massimiliano Carbone, li segwa lil Capolavori

sa mill-koncepiment taghha, xehed 1i kellha business plan rejalistiku,

3 Vide t-tieni e¢¢ezzjoni tar-risposta guramentata ta’ Suite Finance.
4 Vide r-raba’ eccezzjoni tar-risposta guramentata ta’ Suite Finance.
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ippjanat minn persuni ta’ esperjenza kbira, u ezaminat minn konsulenti
ta’ kumpannija ta’ investiment Daniza, u ohra bbazata f’Londra; minn
Professur Bendinelli mill-iskola superjuri ta’ Pisa; u minn Dr. Paolo
Mariani li huwa accountant u kien inkarikat mid-due diligence maghmula
mill-konvenuta. It-turnover ittrippla kull xahar fl-ewwel erba’ xhur tal-
operazzjoni u ghadd ta’ KPI’s gew milhuqga gabel il-pjan innifsu. Sa
mill-bidu kien ¢ar 1li biex jigi mplimentat il-business plan kien hemm
htiega ta’ mill-inqas zewg miljun ewro fl-ewwel sentejn ta’ attivita .
Huwa ghalhekk li sar il-ftehim mal-konvenuta u kien ghalhekk 1i meta
din m’onoratx 1-obbligi taghha ma kienx possibbli li n-negozju jitkompla
billi t-turnover ma setax ikopri I-ispejjez minghajr I-investiment ippjanat
fil-marketing. Biex timminimizza d-danni, is-so¢jeta’ attri¢i ssospendiet

in-negozju u llicenzjat lill-erba’ mpjegati tal-kumpannija.®

In sostenn tal-imsemmija depozizzjoni, l-atturi esebew ghadd ta’
dokumenti fosthom I-istatut ta’ Capolavori, il-balance sheet, u I-business

plan.

Fi Zzmien sena mill-ftehim kellha taghlaq u tpoggiet in likwidazzjoni, u

sfat minghajr ebda valur.

Skont Klawzola 3.1 tal-Ftehim, Suite Finance kienet intrabtet 1i thallas
somma totali ta’ zewg miljuni, erba’ mija u hamsin elf ewro
(€2,450,000), rapprezentanti in parte somma ta’ dsatax-il elf, hames mija
u ghoxrin ewro (€19,520) ghaz-zieda ta’ kapital tas-socjeta” Capolavori, u

in parte ammont ta’ zewg miljuni, erba’ mija u tletin elf, erba’ mija u

5 Affidavit ta’ Massimiliano Carbone a fol 71.
6 Fol 236, 253, 277.
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tmenin ewro (€2,430,480) rapprezentanti premium fugq il-valur tal-ishma.
L-obbligu ta’ Suite Finance li thallas din is-somma kienet ¢ara u tirrizulta
mill-Ftehim innifsu, u ma tezisti jew tressqet ebda raguni valida fil-ligi
sabiex tiggustifika 1-inadempjenza tal-istess Suite Finance li thallas dan 1-
ammont. Tali investiment kellu jservi sabiex jigi awmentat il-kapital u I-
valur ekonomiku tas-socjeta’ Capolavori u kien bzonnjuz b’mod
immedjat mhux biss sabiex l-istess Capolavori tkompli tezegwixxi 1-
pjanijiet taghha ghat-tkabbir tan-negozju u l-attivitajiet kummerc¢jali, izda
wkoll sabiex hi tkun tista’ thallas id-djun. Dan skont diversi persuni

prodotti mis-socjeta’ attrici.

L-investiment kien neéessarju b’mod immedjat. Wagqt li l-atturi kienu
geghdin jinnegozjaw ma’ Suite Finance, ma setghux ikomplu
jinnegozjaw ma’ investituri ohrajn. Skont Andrea Celli fl-affidavit tieghu
datat il-15 ta’ Novembru 2019, b’konsegwenza tal-Ftehim, |-atturi
ikkuntrattaw in bona fede u ghaldagstant kien hemm I-intiza 1li jigi
ezegwit bejniethom, diversi inizjattivi ta’ equity crowdfunding li kienu
jirrikjedu li l-atturi ma jiddiskutu I-investiment ma ebda terza persuna.
Ghalhekk, galadarba gie firmat il-Ftehim, l-atturi kienu marbuta ma’
Suite Finance, u dipendenti mill-influss ta’ investiment li 1-istess Suite

Finance kienet intrabtet li taghmel b’mod immedjat.

L-awditur Massimiliano Carbone, permezz tal-affidavit tieghu datat il-5
ta’ Frar 20207 spjega li b’effett tal-inadempjenza msemmija, Capolavori

sofriet is-segwenti danni:

a. The discontinuing of the business leading to the business being
placed in liquidation under a state of dissolution;

" Fol. 71 tal-process.
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b. The consequent loss of all the investment made as of the 31°%
December 2017 in tangible and intangible assets which amounts to
€342.189,00;

c. The creation of debts incurred in 2018 which were aimed at
keeping the company in operation pending the disbursement of the
financing due by Suite Finance and which amount to €16.910,00,
hereafter detailed:

i.  Lease payments payables €5,827.00

Il.  Payables for administrative services €1,246.00
iii. Payables for transport costs €4,562.00

Iv. Payables for the purchase of goods €5,276.00

d. The loss of the value of the initiative which Suite Finance
estimated at the value of €6.750.000,00.”

ll-Ftehim kien jinkludi diversi obbligi li kellhom jigu onorati mill-atturi
sakemm tigi ffinalizzata t-“tranzazzjoni” ma’ Suite Finance, u dan
espressament sabiex jipprotegi l-interessi ta’ Suite Finance u sabiex
jizgura li t-“tranzazzjoni” tigi mwettqa in bona fide bejn il-partijiet.
Sadanittant, ukoll, Capolavori kellha tkompli thallas is-self li hi kienet
inghatat minn Intesa Sanpaolo Bank, u kif ukoll tkompli tiffinanzja I-
attivitajiet taghha minkejja 1i l-investiment da parti ta’ Suite Finance

baga’ ma sarx minghajr ebda raguni valida fil-ligi.

Billi Capolavori hija socjeta’ registrata taht il-ligi Taljana, hija soggetta
ghal diversi obbligazzjonijiet 1i jiskattaw mill-istess ligi, naxxenti mill-
istess ligijiet Taljani, li fost ohrajn — kif spjegat mill-istess Massimo
Carbone — jirrikjedu 1i socjeta’ tissodisfa 1-business continuity
requirements, u cioe’ 1-hila ta’ entita’ i tkompli tiggestjonixxi n-negozju
taghha konsistentement fuq medda ta’ Zzmien billi tonora 1-obbligi taghha

bir-rizorsi li jkollha. Capolavori kellha bzonn il-finanzjament biex tibga’
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likwida u tonora l-obbligazzjonijiet legali taghha msemmija. Fi kliem
Andrea Celli:

“If the Company had its financial means, they would never have (had) to look

for an investor”.®

Capolavori Imentat mal-konvenuta diversi drabi li kienet qieghdha ssofri
danni, anke permezz ta’ ittra legali li kienet intbaghtet mill-Avukat
Eugenio Prosperetti lil Suite Finance datata is-26 ta’ Settembru 2018°,

fejn gie spjegat li:

“Considerato che, nel tempo intercorso tra la Sottoscrizione del
Contratto e la Esecuzione dell Operazione:

. Valgono le norme di cui nell’art. 4 dell’Accordo
(“Periodo Interinale”) che impongono speciali limitazioni e
responsabilita’ all’Amministratore ed ai Soci di Capolavori S.r.l.;
. Capolavori S.r.l. ha gia’ subito e sta ancora subendo
gravi costi di mantenimento della societa” senza poter utilizzare
tale tempo per il previsto sviluppo societario; i citati costi sono
aggravati soprattutto dalle continue illusorie promesse, da parte
di Suite Finance SCC PlIc, circa la rapida soluzione dei problemi
e dalla scarsa trasparenza circa le difficolta’ che introntrate nel
mantenere i precisi impegni, oltre che dal vincolo di esclussivita
contrattuale che ['art. 11.1 pone, con la conseguente
impossibilita’ per Capolavori di perseguire altre strade per
ricercare investimenti;

o La citata incertezza sulle tempistiche pone inoltre alla
mia Assistita continui e gravi problemi di gestione dei propri
partner, prima tra tutti, ma non unici, gli artigiani.

o Al danno relativo ai costi e pagamenti sopra citati devono
inoltre essere aggiunti i costi legali, notarili ed operativi,
sostenuti inutilmente da Capolavori S.r.l. tra le fine del mese di
luglio e la firma del contratto citato, a causa delle errate
indicazioni fornite e delle dilazioni continuamente richieste da
Suite Finance SCC Plc durante tale periodo.

In mancanza di un accettabile piano per atturare quanto previso dal
contratto di finanziamento, a causa della Vostra scorretta condotta

8 Affidavit ta’ Andrea Celli a fol 175.
9 Kopja tal-imsemmija ittra giet prezentata mill-imsemmi Eugenio Prosperetti u tinsab a fol. 60 tal-process.
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Capolavori kienet topera fl-industrija ta’ ecommerce. Hija ssostni li din |-
industrija kibret b’mod sostanzjali, spe¢jalment f’dawn 1-ahhar snin matul
I-imxija tal-pandemija COVID-19, liema pandemija kienet naturalment
mhux mehuda in konsiderazzjoni fiz-zmien li gie preparat ir-rapport fl-
2017. L-atturi fin-nota ta’ sottomissjonijiet taghhom isostnu li skont il-
European E-Commerce Report 2022 ippubblikat mill-asso¢jazzjonijiet

Ecommerce Europe u EuroCommerce nhar it-28 ta’ Gunju 2022 kien

contrattuale, che Capolavori S.r.l. non puo’ che definire in oggettiva
mala fede oltre che in inadempimento delle Vostre obbligazioni in
quanto nessun investitore, a ben vedere, e’ stato ritrovato e dunque
[’obbligazione di risultato ad oggi non e’ mai stata sodisfatta, la_mia
Assistita _si _vedra’ _costretta _a___chiudere, perdendo _ cosi’
definittivamente il proprio_rilevantissimo valore, da voi_a suo
tempo gia’ stimato in oltre 6.5 Milioni di euro.”

hemm tkabbir sinifikanti tas-settur tal-ecommerce f’dan 1-ahhar snin:

Andrea Celli!t u Eugenio Prosperetti 12 gew ikkontro-ezaminati mis-
so¢jeta’ konvenuta.
poggew bl-ebda mod fid-dubju x-xhieda in ezami (examination-in-chief).

Min-naha I-ohra, Damaggio u Carbone ma gewx ikkontro-ezaminati. Li

“In the past two years, retailers have gained a lot of experience in
digitalization. This acceleration was significantly pushed by the
Covid-19 pandemic, during which e-commerce and retail played an
essential role for both the economy and society. These developments
are reflected in this year’s findings, which show that in 2021, total
European e-commerce grew to €718bn with a growth rate of 13%.
This is up from €633bn in 2020. In 2022, growth rates are forecast
to continue their upward trend.”"*°

jfisser, skont ir-regoli probatorji, li x-xhieda taghhom giet accettata:

10

Ir-rapport hu accessibbli mis-Sit elettroniku << https://ecommerce-europe.eu/wp-

Fil-fehma tal-Qorti dawn il-kontroezamijiet ma

content/uploads/2022/06/CMI12022 FullVersion LIGHT v2.pdf>>

11 Fol 209.
12 Fol 198.


https://ecommerce-europe.eu/wp-content/uploads/2022/06/CMI2022_FullVersion_LIGHT_v2.pdf
https://ecommerce-europe.eu/wp-content/uploads/2022/06/CMI2022_FullVersion_LIGHT_v2.pdf

Failure to cross-examine a witness who has given relevant evidence for the
other side is held technically to amount to an acceptance of the witness’
evidence in chief. Itis, therefore, not open to a party to impugn in a closing
speech, or otherwise, the unchallenged evidence of a witness called by his
opponent, or even to seek to explain to the tribunal of fact the reason for
the failure to cross-examine. In Bircham, for example, counsel for the
accused was not permitted to suggest to the jury that the co-accused and a
witness for the prosecution were the perpetrators of the offence charged,
where that allegation had not been put to either in cross-examination.
Accordingly, it is counsel’s duty, in every case (a) to challenge every part
of a witness’s evidence which runs contrary to his own instructions; (b) to
put to the witness, in terms, any allegation against him which must be
made in the proper conduct of the case and (c) to put to the witness
counsel’s own case, in so far as witness is apparently able to assist with
relevant matters, or would be so able, given the truth of counsel’s case 13-

Is-so¢jeta’ konvenuta apparti 1i ghamlet il-kontro-ezamijiet

imsemmija, ma ressget |-ebda prova minkejja 1i nghatat diversi
opportunitajiet mill-Qorti biex taghmel dan. L-avukati difensuri
taghha rrinunzjaw ghall-patro¢inju u ma qgabbditx avukati ohrajn.

Effettivament abbandunat id-difiza taghha.

Fil-kamp c¢ivili ghal dak li hu apprezzament tal-provi, il-kriterju ma
huwiex dak jekk il-gudikant assolutament jemminx |-
Ispjegazzjonijiet forniti lilu imma jekk dawn I-istess spjegazzjonijiet
humiex, fi¢-Cirkostanzi zvarjati tal-hajja, verosimili. Dan fuq il-
bilan¢ tal-probabbilitajiet, sostrat baziku ta' azzjoni ¢ivili, in kwantu
huma dawn, flimkien mal-proponderanza tal-provi, generalment
bastanti ghall-konvin¢iment. Ghax kif inhu pacifikament akkolt, i¢-

¢ertezza morali hi ndotta mill-preponderanza tal-probabbilitajiet.!*

13 Murphy On Evidence — Oxford University Press, 81" Edition, 2003 page 597.
14 Emanuel Ciantar vs Davis Curmi noe, deciza nhar it-28 ta’ April 2003.
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[1-Qorti ssib li l-atturi f’dan il-kaz partikolari gabu prova sal-livell
fug imsemmi li I-konvenuta kisret I-obbligi kuntrattwali taghha, u li
b’konsegwenza ta’ dan hija kellha twaqqaf 1-operazzjonijiet taghha u

tmur ghal-likwidazzjoni.

Bhala danni, hemm il-valur tal-kumpannija dakinhar li gie ffirmat il-
ftehim.  Lil hinn minn dan, ma gew ippruvati l-ebda danni.
Partikolarment ebda danni konsistenti f’telf ta’ qligh futur.
Ghalkemm aktarx li Capolavori sofriet danni bhal dawn, il-Qorti ma
tistax toqghod sempli¢iment fuq statistika generali dwar 1-andament
tal-industrija tal-e-commerce. 1lI-Qorti ma tistax toqghod fuq
sempli¢ci guesswork jew spekulazzjonijiet, jew ta’ azjendi tal-istess
generu. Langas tista’, fl-assenza ta’ provi approssimattivi fir-

rigward, tillikwida xi danni arbitrio boni viri.

It-tielet e¢¢ezzjoni: il-penali:

I1-penali hija dovuta lil “each non-defaulting party”. Kull attur kien

parti u ghalhekk il-penali hi dovuta lil kull wiehed minnhom, u mhux

lilhom flimkien.

Decide

Ghal dawn il-motivi, I-Qorti:

1. Tichad l-eccezzjonijiet tas-socjeta’ konvenuta.
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2. Tilga’ in parte l-ewwel talba billi tiddikjara li s-so¢jeta’ konvenuta
hija inadempjenti fit-twettieq tal-obbligi taghha assunti minnha fil-ftehim
konkluz mal-atturi li jgib id-data tal-14 ta’ Frar 2018.

3. Tilga’ t-tieni talba billi tiddikjara li s-so¢jeta konvenuta ghandha
thallas lil kull wiehed mill-atturi I-ammont ta’ €10,000 bhala penali ghan-

nuqqas taghha li twettaq I-obbligi minnha assunti fil-Ftehim.

4. Tilga’ t-tielet talba billi tordna li s-so¢jeta” konvenuta ghandha thallas

lil kull wiehed mir-rikorrenti I-ammont ta’ €10,000.

5. Tilga’ in parte r-raba’ talba billi tiddikjara li s-so¢jeta’ konvenuta bl-

inadempjenza taghha kkawzat danni lis-so¢jeta’ attrici Capolavori Srl.

6. Tilga’ in parte 1-hames talba billi tillikwida d-danni fis-somma ta’
€6,750,000.

7. Tilga’ in parte s-sitt talba billi tordna lis-so¢jeta’ konvenuta thallas lil

Capolavori Srl I-ammont hekk likwidat.

Bl-ispejjez a kariku tas-socjeta’ konvenuta.

Moqrija.

ONOR. IMHALLEF
GRAZIO MERCIECA
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