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I-Qorti:
L-in¢ident in kwistjoni:

Fis-seduta tad-29 ta’ Novembru 2022 hemm ivverbalizzat, hekk wara li
Dr Phyllis Aquilina (patro¢inatur tal-attri¢i) pprezentat affidavit tal-attri¢i

uta’ zewgha:



“Dr Aquilina tinsisti biex gabel ma taghlaq il-provi taghha, isisru 1-kontro-
ezamijiet tal-attri¢i u ta’ zewgha.

“Dr Camilleri (ghall-konvenuti) toggezzjona ghat-talba biex I-ewwel isiru I-
kontroezamijiet tal-attri¢i u ta’ zewgha qabel ma jigi pprezentat 1-affidavit u/jew

ix-xhieda viva voce, u apparti minn hekk sabiex |-ewwel I-attri¢i tiddikjara 1i 1-
provi taghha huma maghluqga”.

Permezz ta’ nota ta’ sottomissjonijiet tat-30 ta’ Novembru 2022, I-attri¢i

ressget dawn ir-ragunijiet in sostenn tat-talba taghha:

(1) Skop tal-kontro-ezami, kif stabbilit mil-ligi stess huwa li (i) ix-xhud
jigi interrogat fuq il-fatti li jkun xehed fughom fl-ezami jew (ii) biex il-
parti kuntrarja tattakka I-kredibilita® tax-xhud.! Ergo, I-parti li tkun
ressget lil dak ix-xhud “ghandu jkollha 1-jedd, wara li tisma’ x-xhieda
tieghu in kontro-ezami, li zzid mal-provi diga’ mressqa minnha biex
tipprova, jew tipprova ahjar, fatti i riedet tipprova b’dak ix-xhud. Dan
jghodd b’mod partikolari meta fil-kontro-ezami, ix-xhud ikun ghamel
dikjarazzjonijiet 11 jwaqqghu I-kredibilita” tieghu jew li jibdlu dak 1i jkun
iddikjara in ezami.” Dan id-dritt pro¢edurali huwa essenzjali biex jithares
id-dritt fundamentali ta” smigh xieraq inkluz id-dritt (li hu wkoll obbligu)

li titressaq |-ahjar prova.

(2) Huwa ghalhekk 1i 1-Art. 580(2) tal-pro¢edura jaghmel distinzjoni bejn
il-kontro-ezami, 1i ghandu jsir minnufih wara I-ezami, u domandi ohrajn
li jmorru lil hinn mill-parametri tal-kontro-ezami, li jridu jsiru “fiz-zmien

Ii jmiss™.

(3) Huwa ghalhekk ukoll li I-ligi tistabbilixxi li 1-ezami u 1-kontro-ezami
ma jistghux jitwaqqfu minghajr il-permess tal-Qorti, u ma jistghux
jergghu jinfethu hlief bil-permess tal-Qorti.

L Art. 580(1) Kap 12.
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(4) ll-prattika li I-kontro-ezami jsir wara li l-attur ikun ghalaq il-provi

tieghu tippregudikah serjament ghaliex ma jkunx jista’ jirribatti.

(5) Kemm I-isfera akkademika (il-Professur Caruana) kif ukoll il-Qrati
(Azzopardi v Lindenblatt, Qorti tal-Appell) iddeploraw il-prassi

msemmija.

ll-konvenuti wiegbu permezz ta’ nota tad-29 ta’ Dicembru 2022.

Sostnew li:

(1) Fis-seduta tad-29 ta’ Novembru l-attrici talbet biss li qabel jaghlqu I-
provi taghhom tigi kkontroezaminata l-attrici u mhux ix-xhieda kollha I-
ohra, kif sussegwentement indikat fin-nota tagha tat-30 ta’ Novembru

2022.

(2) Instemghu sitt xhieda tal-attri¢i. 1l-kontro-ezami taghhom gie rizervat

minghajr ebda oggezzjoni mill-attrici.

(3) Is-sentenza c¢éitata mill-attrici kellha fattispecje differenti.

(4) ll-kontro-ezami huwa dritt tal-konvenuti u jezerc¢itawh kif iridu huma.
Ma jistghux jigu kostretti jibdew bil-kontro-ezami tal-attrici, kif volut

minnha fis-seduta tad-29 ta’ Novembru 2022.

Ligi applikabbli:
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It-test tal-ligi ma jghidx espressament li 1-kontro-ezami ghandu jsir
minnufih wara l-ezami. Art. 579 jghid sempliciment 1li “l-parti

kuntrarja tista’ taghmel kontro-ezami lix-xhud” bla ma jghid meta.

Art. 580(2) jghid li:

“meta l-parti li taghmel il-kontro-ezami tkun trid tipprova bl-istess xhud
xi ¢irkostanza li ma jkollhiex x’tagsam mal-fatti li fughom tkun inghatat
ix-xhieda fl-ezami, tista’, kemme-il darba I-qorti, ghal raguni tajba, ma
tordnax xort’ohra, iggib dan ix-xhud fiz-Zmien li jmiss u tezaminah bhala
xhud taghha”.

Din id-disposizzjoni timplika nec¢essarjament li 1-kontro-ezami jsir fl-
istadju li fih isir I-ezami, u mhux wara. Hekk fil-kaz ta’ xhud prodott
mill-attur, il-kontro-ezami jrid isir zgur fl-istadju li fih l-attur ikun
qieghed iressaq il-provi tieghu. Dan hu s-siwi tal-kliem fiz-zmien [i jmiss
u ¢joe’ I-istadju li fih il-konvenut iressaq il-provi tieghu — sintendi wara li

I-attur ikun ghalaq il-provi tieghu.

L-istess Art.580(2) jkompli jghid hekk:

“u f’dak il-kaz, il-qorti tista’... tordna lix-xhud li ma jitbieghedx mill-
qorti, biex jista’ jigi msejjah mill-gdid u mistoqsi”
— kliem li jippresupponi li s-smigh tax-xhieda, kemm tal-attur kif ukoll
tal-konvenut jinstemghu f’seduta wahda. Haga din ferm ‘il boghod
mill-prattika tal-foro taghna Ilum. L-istess kliem jimplika wkoll li x-xhud

li jkun sarlu l-ezami, isirlu 1-kontro-ezami fl-istess udjenza.
lI-Professur Caruana Galizia, fin-noti tieghu ghall-istudenti tal-ligi

dwar il-procedura civili, fil-parti intitolata The order in which the witness

is examined jghid hekk:

v



The witness is first examined by the party producing him, on the termination of
which he is cross-examined by the other party. The parties cannot interrupt one
another without the court’s permission. On the termination of the examination
and of the cross-examination no further questions may be put to the witness
without the court’s permission. This is known as re-examination.?

L-Onorabbli Qorti tal-Appell, f’sentenza aktarx solitarja dwar 1-istadju li

fih ghandu jsir il-kontro-ezami, ghaddiet dan il-kumment:

Jekk kien hemm xi nugqgas dan kien tal-konvenut li ma harrikx lill-attur ghall-
kontro-ezami minnufih... ma kellux ghalfejn jistenna li l-attur jaghlaq il-provi
kollha tieghu gabel ma jaghmillu 1-kontro-ezami — anzi, il-kontro-ezami ghandu
jsir minnufih wara li xhud jixhed, u mhux, bhal ma jidher 1i spiss saret prassi
deplorevoli, jigi ‘rizervat’.
L-imsemmija dispozizzjonijiet dwar ezami u kontro-ezami ghadhom fl-
istat vergni taghhom kif kienu fil-verzjoni originali tal-kodi¢i ta’
procedura. Huma jiffurmaw parti integrali mis-sistema ta’ kif jigu
sottomessi |-provi testimonjali introdotta fl-ordni guridiku taghna mill-
Imperu Brittaniku appena kkolonizza lil dawn il-gzejjer. Sistema Ingliza

li hadet post is-sistema tad-dritt komuni li kien hemm gabel.

Din is-sistema bdiet tiddahhal fil-bidunett tal-hakma Brittanika fug Malta,

fis-sena 1814, meta giet introdotta:

(1) Fis-Sekond’Awla tal-Qorti Civili, 1i kienet tisma’ kawzi li 1-valur
taghhom ma jkunx iktar minn mitt skud, u li kienet mistennija tisma’ 1-
kawza b’mod sommarju. Ebda ec¢cezzjoni bil-miktub ma kienet
permessa. Kien mistenni li quddiem din il-Qorti I-kawza tinstama’ u

tinqata’ f’qasir zmien jekk mhux f’jum wiehed:

2 Pagna 1387.
3 Av. Katya Azzopardi v Karl Wolfgang Lindenblatt 18.07.2014 Qorti tal-Appell.



In the Second Hall the witnesses shall be examined, and cross examined viva
voce by the parties, or their Counsel, upon which the Judge shall pronounce his

sentence in open Court, and shall state his reasons for the same.*

(2) Fil-Qorti Kummer¢jali:

The witnesses (being sworn to speak the truth) shall be examined and cross-
examined viva voce on the trial, by the parties, or their Counsel; after which, the
Court shall be at liberty to ask them such questions as it may think proper.®

(3) Fil-Qorti Kriminali:

The witnesses on the part of the prosecution shall be examined viva voce and in
the presence of the prisoner, by the Advocate for the prosecution, and cross-
examined by the prisoner’s Counsel...

When the evidence on the part of the prosecution is closed... the witnesses
produced on his(the prisoner’s) part shall be heard, and the witnesses produced
on his part shall be examined, and cross-examined in like manner.®

Fil-Prim’ Awla tal-Qorti Civili, il-pro¢ediment baqa’ bhal gabel, sakemm
sentejn wara inbidel biex sar bhall-bgija tal-Qrati.” Dan billi wara li |-

imhallfin bdew jidraw is-sistema I-gdida, il-Gvernatur:

Was persuaded, that no alteration that could be made in the practice of the
Courts would prove more beneficial to the people than that of changing
universally the mode of taking evidence, and of directing that it should be taken
viva voce only, in the presence of the parties or their advocates, and be liable to
cross-examination at the moment.®

Jidher ¢ar ghalhekk li ghalkemm il-frazi at the moment intuzat biss fil-
Proklama tal-1815, u la ntuzat qabel u lanqas wara mil-legislatur, 1-intiza

¢ara kienet li I-kontro-ezami jsir minnufih wara I-ezami.

4 Constitution of the Civil Court 25.05.1814 para. 10.

5 Constitution of the Commercial Court 25.05.1814 para 23.

6 Constitution of the Criminal Court 25.05.1814 para 14 and 16.

" Proclamation by Sir Thomas Maitland Valletta 26.12.1815 b’effett mill-1 ta’ Jannar 1816.
8 Enfasi mizjuda mill-Qorti.
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Zuckerman huwa tal-fehma li:

Cross-examination follows the conclusion of evidence-in-chief. °

Damaska jiddeskrivi sewwa z-zewg sistemi:- dik tal-kontinent (is-

sistema li kellha Malta sa minn Zmien il-medjuevu) u dik Ingliza:

Two designs for first-instance proceedings can be distinguished. In the one
variant, which I shall call the “day-in-court” model or “trial”? strictly speaking,
all material bearing on the case is preferably considered in a single block of

time. In the other variant, proceedings develop through separate sessions at

which material is gradually assembled in a piecemeal, or installment style”.

M’hemmx dubju ghalhekk li s-sors tal-ligi taghna f’materja ta’ regoli
probatorji, spe¢jalment dawk testimonjali, hija 1-ligi Ngliza. Skont il-
mudell Ingliz, il-procediment huwa wiehed kontinwu u kkoncentrat.
Hekk ukoll kien mahsub li jkun il-proc¢ediment Malti fil-1815.
B’danakollu, l-imhuh legali Maltin kienu mdorrijiet bi proc¢ediment
imferrex u maqsum f’diversi seduti, separati minn xulxin b’gimghat jekk
mhux ukoll xhur; u f’kull seduta ssir xi haga — jekk issir — kemm dwar
rizoluzzjoni ta’ incidenti ta’ natura legali kif ukoll dwar it-tressiq tal-
provi. Din id-drawwa forensi antika, li writna mir-regim medjovali,
konna nhaddmuha bhala parti mir-rit ta’ Sqallija 11 kien ukoll parti mil-
ligi ta’ Malta sakemm ma kienx ikun hemm xi deroga espressa lokali.
B’hekk inholqot tensjoni kontinwa bejn dak 1li jitnizzel fuq il-karta tal-
legislazzjoni pozittiva tal-hakkiema Nglizi u dak li jigri fil-prattika. L-
ispirti I-antiki baqghu jigru fil-kuriduri u 1-awli tal-Qrati.

9 Zucherman on Australian Civil Procedure (2018) para. 22.101 pagna 878.

10 |1-Kostituzzjoni tal-Qorti Kummer¢jali tal-1815 issemmi I-kelma “trial’.
11 Mirjan R. Damaska, The Faces of Justice and State Authority — A Comparative Approach to the Legal Process
(1986) pagna 51.
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lI-Professur Kevin Aquilina, Dekan emeritu tal-Fakulta® tal-Ligi fl-
Universita® ta’ Malta, wara li jfakkar 1i Malta inhakment minn sensiela ta’
forzi barranin, josserva li ghalkemm kull musmar gdid qala’ lill-gadim,
xorta wahda il-fdalijiet tal-imsiemer il-qodma qatt ma tnaddfu ghal

kollox:

Although each time Malta was conquered by a foreign country and its
concomitant legal system, that legal system tended to raise to the ground the
previous one, certain remnants of previous foreign colonial systems still
remain.*2

L-Onorabbli Qorti tal-Appell, f’sentenza tal-1942, uriet b’mod limpidu t-
tensjoni bejn iz-zewg sistemi. Qalet li kienet ghal xi zmien il-prattika
forensi kienet li l-eccezzjonijiet isiru wara li l-attur jaghlaq il-provi
tieghu; ghalhekk iddahhlet is-sanzjoni tal-kontumac¢ja.  Hekk kif
iddahhlet 1-emenda, nibtet prattika ohra — dik li I-konvenut ma jressaq |-
ebda provi fil-Prim’Istanza u mbaghad iressaghom quddiem il-Qorti tal-

Appell!:

Ili 1-ligi taghna gabel 1-emendi li kienu saru bl-Ord. XV tal-1913,
kienet tippermetti lill-konvenut illi ma jkunx ghamel I-ebda
eccezzjoni kontra t-talba tal-attur, li jisma’ dik it-talba u I-provi li
jgib l-attur, u mbaghad, meta l-attur jiddikjara li m’ghandux provi
iktar, li jifformola l-e¢¢ezzjonijiet tieghu. Il-legislatur f1-1913 bl-
Ordinanza fug imsemmija kien emenda I-ligi fis-sens illi, almenu
jumejn qgabel it-trattazzjoni tal-kawza, il-konvenut ghandu
jipprezenta n-nota tal-ec¢ezzjonijiet tieghu. Dana kien sar fuq
suggeriment tar-Royal Commission tal-1912, ghaliex dawk il-
Kummissjonarji, imdorrijin bil-metodu Ingliz fejn il-kaz imur lest
quddiem I-imhallef, ma setghux jithmu kif tista’ 1-Qorti tiddiriegi
tajjeb il-provi meta hija ghadha ma tafx il-konvenut x’sejjer
jeccepixxi; barra minn dan, raw illi dak il-metodu kien qieghed igib
hafna protilazzjonijiet. Ghal dan il-fini saret I-emenda fuq migjuba,

12 Kevin Aquilina, The Nature and Sources of the Maltese Mixed Legal System: A Strange Case of Dr Jekyll and
Mr Hyde, Comparative Law Review, Vol. No. 4, Issue No 1, 1038, at pp. 31-38.

viil



fejn kien stabbilit illi I-konvenut kellu jkun kunsiderat bhala
kontuma¢i kemm-il darba huwa ma jaghmilx in-nota tal-
eccezzjonijiet tieghu, salva r-rizerva illi I-konvenut jista’ jipprova li
dak ma jkunx sar minhabba kawza gusta;

Ikkunsidrat;

.....

tieghu, quddiem I-ewwel Qorti, u meta jkun hemm is-sentenza huwa
jappella u jkun irid igib il-provi quddiem il-Qorti tal-Appell, u allura
I-kawza 1i kien imissha saret bil-provi kollha tal-partijiet quddiem I-
ewwel Qorti, sostanzjalment tkun qieghda ssir mill-gdid quddiem
din il-Qorti. Dana kien gieghed igib anki certa protilazzjoni fil-
kawzi, oltre li kien jippriva lill-attur mill-vantagg ta’ kontestazzjoni
doppja; u ghalhekk il-legislatur bl-Ord. XXI tal-1934, introduca
novita’ ohra fil-ligi taghna, illi barra min-nota tal-ec¢ezzjonijiet il-
konvenut (kif ukoll l-attur mac-¢itazzjoni) ghandu jipprezenta wkoll
dikjarazzjoni, fejn jesponi I-fatti kollha kif graw u l-ec¢ezzjonijiet
tieghu in extenso, u jaghti nota tax-xhieda. BIl-Ordinanza XXVIII
tal-1935, gie anki stabbilit illi ebda xhud ma jista’ jkun migjub

“Whose name shall not have been given in the said declaration” *®

It-tilgima gatt ma tat il-frott mixtieq. Il-waqt li fih ghandu jsir il-kontro-
ezami huwa ezempju iehor tat-tensjonijiet 1i holqot is-sovrappozizzjoni

tal-ligi Ngliza fuq dik Maltija iktar antika.

Ghall-prattikant Ingliz, huwa naturali li I-kontro-ezami jsir minnufih
wara l-ezami (examination-in-chief), anke ghaliex ix-xhieda tinstama’
b’mod kontinwu jekk mhux ukoll fl-istess gurnata. Ghall-prattikant
Malti, imdorri li I-kawza tinstama’ bil-gatra |-gatra, dan ma hu naturali
xejn tant li nibtet il-prattika tal-*“kontro-ezami rizervat”. Fil-fehma ta’ din

il-Qorti, dan huwa wiehed mill-hafna fatturi li jwasslu ghad-dewmien bla

13 Carmela Aquilina v Carmelo Aquilina — 06.02.1942 — Qorti tal-Appell — Vol. XXXI.i.139.
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bzonn tal-kawzi, u jnehhi hafna mill-effettivita” tal-kontro-ezami. Xhud,
spec¢jalment jekk ikun ukoll parti, ikollu kull opportunita’ bejn 1-ezami u
I-kontro-ezami, li aktarx isir xhur wara, li matulhom ikollu I-opportunita’
jistudja xhieda ohra li jkunu taw l-evidenza taghhom, biex jipprepara

ghall-kontro-ezami.

Interessanti 1i f’sede Kriminali, jekk xhud ma jsirlux il-kontro-ezami
waqt il-kors tal-kumpilazzjoni, ma jsirlux kontro-ezami f’dak I-istadju, u
jmut, ghalkemm din hija |-prattika, xorta wahda l-akkuzat jaghmel dan a

riskju tieghu u x-xhieda tibqa’ valida anke minghajr kontro-ezami.'*

Applikazzjoni tal-ligi ghall-fattispecje:

Applikata [-ligi ghall-fattispecje u ghas-sottomissjonijiet tal-partijiet
f>dan il-kaz, din il-Qorti tikkunsidra li:

(1) ll-kontro-ezami ghandu jsir minnufih wara l-ezami. Dan johrog
kemm mit-test innifsu tal-ligi, mill-intenzjoni tal-legizlatur, mix-xorta ta’
regim processwali taghna ta’ tip tal-common law li jesigi 1-immedjatezza
u l-konc¢entrazzjoni tal-provi, u mill-interpretazzjoni anke jekk ferm

skarsa u xotta li nghatat mid-dottrina u mill-gurisprudenza taghna.

(2) M’hemm ebda dritt ta’ parti li tirrizerva li ma taghlagx il-provi gabel
ma jsiru |-kontro-ezamijiet bl-iskop li tirribati dak li ma jkunx joghgobha
fix-xhieda in kontro-ezami. Ghal dan, il-ligi tipprovdi r-rimedju tar-ri-

ezami u xejn izjed. Li kieku 1-Qorti kellha tacc¢etta din il-propozizzjoni,

14 Ir-Repubblika ta’ Malta v Dionisio sive Dennis Micallef 13.01.1997 Appell Kriminali. LXXXLiv.15.



parti ma taghlaq il-provi taghha qatt ghax jekk wara kontro-ezami tressaq
provi testimonjali biex tirribatti, u l-parti avversarja taghmel kontro-
ezami tax-xhud ulterjuri, tkun tista’ terga’ titlob 1i tirribatti 1-kontro-

ezami tax-xhud ulterjuri u hekk tibqa’ sejra 1-istorja ghall-eternita’.

(3) F’dan il-kaz partikolari, il-kontro-ezamijiet gew rizervati mill-

konvenuti minghajr ma saret ebda oggezzjoni mill-attrici jew mill-Qorti.

Ghaldagstant il-Qorti tiddisponi minn dan I-in¢ident billi:

(1) Tordna li fis-seduta li jmiss il-konvenuti jaghmlu 1-kontro-ezamijiet
kollha tax-xhieda tal-attri¢i li jidhrilhom opportuni, u dan fl-ordni li

jaghzlu huma.

(2) Mal-gheluq ta’ dawn il-kontro-ezamijiet l-attri¢i ghandha tiddikjara xi
provi ghandha iktar, jekk ghandha, purke" I-ghan taghhom ma jkunx biex
tirribatti xi haga 1i ma ddogx ghal widnejha fil-kontro-ezamijiet. Jekk I-
attri¢i tiddikjara 1i ghandha xi provi ohra, tinghata udjenza wahda biss

ghal dan 1-iskop.

Moghti llum bil-miftuh wagqt 1-udjenza.

ONOR. IMHALLEF
GRAZIO MERCIECA
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