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(‘l-appellata’)
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Identity Malta Agency
(‘I-Agenzija appellanta’)

II-Qorti,

Preliminari

1. Dan huwa appell maghmul mill-Agenzija intimata [hawnhekk ‘I-Agenzija
appellanta’], minn decizjoni tal-Bord tal-Appelli dwar |-lImmigrazzjoni [minn issa
'l quddiem ‘il-Bord’), tat-13 ta’ Mejju, 2022 [minn issa 'l quddiem ‘id-decizjoni
appellata’] li permezz taghha |-Bord iddecieda |i d-decizjoni tal-Agenzija
intimata tal-5 ta’ Novembru, 2021 ghandha tigi revokata, u konsegwentement
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laga’ l-appell tar-rikorrenti Jamila Abdulkadir Mohammed [minn issa ’I

quddiem ‘lI-appellat’].

Fatti

2. Jirrizulta li r-rikorrenti kienet tgawdi minn status ta’ Temporary
Humanitarian Protection New (THPN), li kien status specjali li beda jinghata
wara |-2010 lil failed asylum seekers. L-Agenzija intimata kienet harget permess
ta’ residenza lir-rikorrenti abbazi ta’ Protezzjoni Internazzjonali/Umanitarja fug
applikazzjoni intavolata mir-rikorrenti fit-8 ta’ Frar, 2013. Dan il-permess gie
mgedded sena wara sena. Fis-sena 2018, I-istatus ta’ THPN gie sostitwit bil-
Policy Regarding Specific Residence Authorisation (SRA), u bis-sahha ta’ din il-
Policy, dawk kollha li kienu jgawdu minn status ta’ THPN inghataw status ta’ SRA
ghal perijodu ta’ sentejn, minghajr il-htiega li jsir ezami individwali ta’ kull
applikazzjoni, u dan sabiex jigi evitat li persuna ssib ruhha minghajr status
minhabba tibdil fil-policy. Jirrizulta wkoll li r-rikorrenti ghamlet uzu minn din il-
policy, u fl-20 ta’ Mejju, 2019 ressget applikazzjoni sabiex |-istatus taghha ta’
THPN jinbidel f'SRA, u din |-applikazzjoni giet milqughha. F’Ottubru tal-2020, il-
Policy dwar |-SRA giet aggornata, b’dan illi gie specifikat li applikazzjonijiet
ezistenti ser jibdew jigu mgedda skont it-termini u l-kriterji tal-Policy kif
aggornata. Ghaldagstant, meta kienu ser jghaddu s-sentejn ta’ validita
awtomatika tal-istatus ta’ SRA tar-rikorrenti, jigifieri fil-11 t’Awwissu, 2021, hija
intavolat applikazzjoni ta’ tigdid tal-SRA skont il-Policy li kienet dahlet fis-sehh
fI-2020. Jirrizulta wkoll li I-kriterji ta’ skwalifika ghall-kisba ta’ status ta’ SRA
inbidlu bejn 1-2018 u 1-2020, b’tali mod li |-Policy tal-2020 saret aktar oneruza
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fug l-applikanti.! L-Agenzija intimata, fl-ipprocessar tal-applikazzjoni tar-
rikorrenti, kellha jedd tikseb il-Fedina Penali tar-rikorrenti minghand il-Pulizija
sabiex tivverifika jekk ir-rikorrenti kinitx tikkwalifika ghal dan I-istatus skont il-
Policy 1-gdida, minn fejn irrizulta li r-rikorrenti fil-fatt kienet instabet hatja ta’
offiza, u giet ikkundannata ghal sena habs, sospiza ghal sentejn.? Kien ghalhekk
li I-Agenzija intimata rrifjutat li ggedded I-SRA status tar-rikorrenti u tat-tifel
taghha, u baghtet tinfurmaha b’dan fil-5 ta’ Novembru, 2021.3 Ir-rikorrenti

appellat minn din id-decizjoni quddiem il-Bord fit-12 ta’ Novembru, 2021.

Mertu

3. Fir-rikors tal-appell taghha quddiem il-Bord, ir-rikorrenti spjegat li hija
¢ittadina Etjopjana, li waslet fMalta fGunju tal-2005. L-applikazzjoni taghha
ghall-azil giet michuda fl-2006, u sussegwentement hija nghatat status ta’
protezzjoni temporanja, li gie mgedded ghal numru ta’ snin, u li gie kkonvertit fi
Specific Residence Authorisation (SRA) meta din il-Policy giet introdotta fl-2018.
Ir-rikorrenti qalet li fI-2012 hija kienet inghatat sentenza sospiza wara li nstabet
hatja ta’ reat minuri, u ziedet tghid li hija qatt ma kellha I-intenzjoni li tikser ir-

regoli tal-immigrazzjoni. Qalet ukoll li binha Ayman twieled fit-30 ta’ Lulju, 2014,

1Hekk per ezempju, il-Policy tal-2018 kienet tispecifika li: “Persons who have been convicted of serious crimes, or are otherwise
considered to be a threat to national security, public order and/or the public interest shall not be granted a Specific Residence
Authorisation”, filwaqt li I-Policy tal-2020 tispecifika li: “Persons who have been found guilty of an offence and sentenced to
imprisonnment for twelve (12) months in Malta or abroad shall not be granted a Specific Residence Authorisation. An applicant
for the status who is found guilty and sentenced to one (1) year imprisonment, even if with a suspended sentence, shall be
automatically disqualified from obtaining SRA status. The Police Authorities shall be consulted to advise on the Fedina Penali
of each applicant before an SRA status is granted.”

2 Mill-atti processwali jirrizulta li r-rikorrenti kienet inghatat is-sentenza ta’ sena prigunerija sospiza ghal sentejn wara li din
ammettiet li meta zbarkat f'Malta, nagset milli taghti lill-Ufficjal Principali tal-Immigrazzjoni |-informazzjoni preskritta u
informazzjoni ohra mehtiega ai termini tal-artikolu 28 tal-Kap. 217 tal-Ligijiet ta’ Malta. Din is-sentenza fil-konfront tar-
rikorrenti nghatat fis-26 ta’ Novembru, 2012.

3 L-ittra li ntbaghtet lir-rikorrenti tispecifika li: “After carefully considering your case on the basis of the documents submitted
in line with the established SRA policy, your request has not been acceded in view of your past criminal conviction. Accordingly,
that of your son is also being refused.”

Qrati tal-Gustizzja
Pagna 3 minn 33



Appell Inferjuri Numru 60/2022 LM

u filwaqt li ghall-bidu dan inghata I-istess protezzjoni temporanja li kellha I-
omm, sussegwentement dan inghata |-SRA status. Ir-rikorrenti qalet |i I-istatus
taghhom baqga’ jigi mgedded sena wara sena, u fil-11 t’Awwissu, 2021 hija
ssottomettiet applikazzjoni f'isimha u f'isem binha minuri sabiex iggedded il-
permessi ta’ residenza taghhom, u fil-5 ta’ Novembru, 2021 hija giet mgharrfa li
din l-applikazzjoni kienet qieghda tigi rifjutata minhabba fis-sentenza sospiza li

kienet inghatat fil-passat.

4, Ir-rikorrenti spjegat |i hija waslet Malta b’mod irregolari fl-2005, u hija
kienet fizikament prezenti f'Malta fl-ahhar hames snin qabel applikat biex
iggedded |I-SRA status taghha. Qalet |i tul is-snin hija ghamlet diversi sforzi
sabiex tintegra ruhha fis-socjeta Maltija, permezz tal-impjieg taghha u billi
tghallmet l-ilsien Malti u dak Ingliz. Qalet ukoll li hija bniet familja hawn Malta,
u ghalhekk ilha diversi snin tikkontribwixxi u tibni hajjitha hawnhekk. Qalet li
hija persuna ta’ kondotta tajba, u kemm ilha tghix f’ pajjizna hija geghda tahdem
sabiex tmantni lilha nnifisha u lil binha. Qalet ukoll li fil-kaz taghha ghandha
tapplika |-Policy tal-2018, li tghid li huma biss persuni |i nstabu hatja li
kkommettew reati serji, jew li huma megjusa ta’ theddida ghas-sigurta pubblika
li ghandhom jigu michuda l-istatus mitlub minnha. Ir-rikorrenti galet li hija gatt
ma nstabet hatja ta’ reat serju, u hija m’ghandhiex tkun meqgjusa li hija ta’
theddida ghas-sigurta nazzjonali, ghall-ordni pubbliku, jew li t-tigdid tal-
applikazzjoni taghha mhux fl-interess pubbliku, u fil-fatt l-istatus taghha taht it-
THPN iggedded bosta drabi wara s-sentenza li nghatat, u sussegwentement hija
nghatat ukoll l-istatus ta’ SRA mill-Agenzija intimata. Qalet li I-fatt li hija nghatat
dan l-istatus wara li gie kkunsidrat li hija gatt ma nstabet hatja ta’ reat serju jew

li hija ta’ theddida ghas-sigurta nazzjonali, holoq fiha |-aspettattiva legittima
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kemm fir-rigward tal-applikazzjoni taghha, kif ukoll fil-konfront ta’ binha minuri.
Ir-rikorrenti qalet li gatt ma nbidel xejn fis-sitwazzjoni personali taghhom wara
li huma geddew l-istatus taghhom taht it-THPN u taht |-SRA. Qalet li ¢-
cirkostanzi personali taghhom bagghu li hija dahlet f’Malta illegalment, |-
applikazzjoni taghha ghall-azil giet rifjutata, u hija ma tistax tirritorna lura lejn

il-pajjiz tal-origini taghha ghal ragunijiet indipendenti mill-volonta taghha. Qalet

ukoll li hija tissodisfa r-rekwiziti kollha tal-integrazzjoni kif titlob il-Policy
applikabbli.
5. Ir-rikorrenti galet li meta giet biex tezamina l-applikazzjoni taghha, I-

Agenzija intimata naqgset milli tiehu konsiderazzjoni tal-fatti u tac-cirkostanzi
kollha tal-kaz, u ghalhekk id-diskrezzjoni ezercitata hija wahda li taghti lok ghal
abbuz ta’ poter. Ir-rikorrenti galet li I-Agenzija intimata kellha tezercita |-bona
fede, u kellha tiehu konsiderazzjoni tal-fatti rilevanti kollha tal-kaz,
partikolarment tal-fatt li kemm ir-rikorrenti kif ukoll binha huma partecipanti
attivi fis-so¢jeta Maltija, ghandhom familja hawnhekk, ghamlu diversi sforzi
sabiex jintegraw u huma gatt ma nstabu hatja ta’ reati serji jew li huma ta’
theddida ghas-sigurta nazzjonali jew ghall-interess pubbliku. Ir-rikorrenti galet
ukoll li |-Policy tispecifika |li ghandha tinghata konsiderazzjoni xierqa tas-
sitwazzjoni ta’ persuni vulnerabbli, bhal ma huma genituri singoli. Qalet li fil-fatt
hija genitur singolu u trid tmantni lil binha bl-ahjar mod |i tista’. Qalet li fin-
nugqas ta’ status ta’ SRA, hija jkollha diversi diffikultajiet biex tmantni lil binha,
kif ukoll problemi finanzjarji, u |-bizgha li hija ma tigix ittrattata b’kompassjoni u
dinjita. Qalet ukoll li n-nuqqgas ta’ tigdid tal-istatus taghha, jammonta ghal
vjolazzjoni tad-dritt taghha ghal hajja familjari, u filwaqt li I-ghan tal-Policy kien

li titnagqgas l-eskluzjoni socjali fost komunitajiet ta’ immigranti, il-fatt li I-
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applikazzjoni taghha giet rifjutata, jfisser li hija ser tigi marginalizzata aktar, u |-

accessibilita taghha ghad-drittijiet fil-kuntest Malti ser tisfa limitata aktar.

6. Ir-rikorrenti semmiet ukoll il-Konvenzjoni dwar id-Drittijiet tat-Tfal, li
ghandha |-ghan li tipprotegi lit-tfal u li tobbliga lill-istati jagixxu fl-ahjar interess
tat-tfal, u I-Artikolu 8 taghha jobbliga lill-istati jirrispettaw id-drittijiet tat-tfal
sabiex jippreservaw l-identita taghhom, inkluz ir-relazzjonijiet familjari minghajr
interferenza. Qalet li meta |-applikazzjoni ta’ binha ma gietx accettata, binha
minuri safa minghajr status bi ksur tad-drittijiet tieghu u b’riskju li dan jigi
mcahhad mill-unita tal-familja tieghu. Qalet li n-nugqas ta’ dokumentazzjoni fir-
rigward ta’ binha minuri ser icahhdu mid-dritt |li jkollu acc¢ess ghal facilitajiet
edukattivi u kura tas-sahha, u ser ipoggieh f'riskju li jkun imcéahhad minn
drittijiet ohra li ilu jgawdi ghal bosta snin. Qalet ukoll li dawn i¢-¢irkostanzi ser
ipoggu lil binha minuri f'riskju li jigi deportat lejn pajjiz li huwa gatt m’ghex fih,
u li fil-prezent huwa instabbli minhabba I-kunflitt ta’ gwerra brutali. Ir-rikorrenti
galet li d-decizjoni tal-Agenzija intimata ser iccahhad lilha u lil binha minuri mill-
permess li jibqghu jirrisiedu f'Malta minkejja |li huma kienu meqjusa i
jissodisfaw ir-rekwiziti tal-policy tat-THPN u dik tal-SRA minn zewg awtoritajiet
pubblici indipendenti. Qalet li |-fatt li hija u binha ser jigu mcahhda mid-
dokumentazzjoni mitluba abbazi ta’ avveniment li sehh ghaxar snin ilu, huwa
ezercizzju arbitrarju tad-diskrezzjoni, u jmur kontra l-aspettattiva legittima tal-

applikanti.

7. L-Agenzija intimata fir-risposta taghha wiegbet li I-Bord m’ghandux il-
kompetenza rationae materiae jiddeciedi dwar |-appell prezenti, li jikkoncerna
d-decizjoni tal-Agenzija li ma ggeddidx il-permess ta’ residenza tar-rikorrenti
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skont il-Policy regarding Specific Residence Authorisation, li mhux permess ta’
residenza mahrug skont l-artikolu 25A (1)(¢) u l-artikolu 25(5) tal-Att dwar |-
Immigrazzjoni. L-Agenzija intimata qalet li fir-rikors tal-appell taghha, ir-
rikorrenti galet li kienet qieghda tappella mid-decizjoni tal-Agenzija skont I-
artikolu 7(1) tal-Att dwar il-Protezzjoni Internazzjonali, izda li dan I-Att jirreferi
ghal decizjonijiet mehuda mill-Agenzija ghall-Protezzjoni Internazzjonali u mhux
mill-Agenzija intimata. Qalet li ghalhekk il-Bord ma jistax jistrieh fuq I-artikolu
ccitat mir-rikorrenti sabiex jiddetermina jekk ghandux il-poter li jisma’ u
jiddeciedi dan l-appell. L-Agenzija intimata galet ukoll li mid-dokumenti
disponibbli ghaliha, mhux ¢ar fuqg liema bazi r-rikorrenti geghda tappella mid-
decizjoni tal-Agenzija, u ladarba hija ma tafx x’'inhuma l-aggraviji tar-rikorrenti,

hija ma tistax tirrispondi ghalihom.

8. L-Agenzija intimata ziedet tghid li |-appell tar-rikorrenti gie intavolat fit-
12 ta’ Novembru, 2021, u l-ittra ta’ rifjut tal-Agenzija harget fil-5 ta’ Novembru,
2021, b’dan illi r-rikorrenti kellha tliet ijiem ta’ xoghol sabiex tressaq Il-appell
taghha, u ghalhekk il-Bord ghandu jgis li I-appell intavolat mir-rikorrenti huwa
fuori termine. L-Agenzija intimata ghalhekk talbet lill-Bord sabiex f’kaz li dan
jiddeciedi li ghandu |I-kompetenza jiddeciedi dan |-appell, jghaddi biex jiddikjara
li r-rikors tal-appell tar-rikorrenti huwa null u jirrifjuta li jiehu konjizzjoni ulterjuri
tieghu. L-Agenzija intimata qalet ukoll li r-rikorrenti kienet applikat ghal Permess
ta’ Residenza mal-Agenzija fit-8 ta’ Frar, 2013, u dan il-permess inghata abbazi
tal-Protezzjoni Internazzjonali/Umanitarja |i nghatat lir-rikorrenti mill-
Kummissarju tar-Refugjati. Ir-rikorrenti bagghet iggedded il-permess ta’
residenza taghha kull sena, wara t-tigdid tad-dokument li juri li hija ghandha

Temporary Humanitarian Protection New (THPN). L-Agenzija intimata spjegat li
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t-THPN kien status specjali |li beda jinghata wara 1-2010 lil persuni li ma
jinghatawx azil, u li waslu Malta gabel [-2008. L-Agenzija intimata qalet ukoll li
fl-2018, il-Gvern ta’ Malta nieda I|-Policy Regarding Specific Residence
Authorisation (SRA) li ssostitwiet it-THPN Policy tal-2010, u |-Agenzija hija |-
awtorita kompetenti biex tiggestixxi |-Policy u taghti permessi ta’ residenza lil
dawk il-persuni li huma eligibbli ghal dan I-istatus. L-Agenzija intimata qalet |i |-
Policy tal-SRA kienet ippubblikata f'Novembru 2018, fejn persuni li kellhom
certifikat tat-THPN validu mahrug mill-Kkummissarju tar-Refugjati, inghataw SRA
ghall-ewwel darba ghal perijodu ta’ sentejn minghajr il-htiega ta’ assessment
individwali. Din il-Policy tkopri wkoll persuni li geghdin ifittxu l-azil u li
m’ghandhomx THPN status, sakemm dawn jilhqu r-rekwiziti kollha. L-Agenzija
intimata qalet li r-rikorrenti ssottomettiet applikazzjoni fl-20 ta’ Mejju, 2019
ghal tigdid awtomatiku minn THPN ghal SRA, li nhareg awtomatikament ghal
perijodu ta’ sentejn. F'Ottubru tal-2020, il-Gvern ta’ Malta ppubblika verzjoni
aggornata tal-Policy (SRA) li hija accessibbli fuq is-sit tal-Agenzija ldentity Malta,
u din il-Policy tispecifika li applikazzjonijiet ezistenti ghandhom ikomplu jigu
mgedda skont din il-Policy |-gdida, u ghalhekk kull applikazzjoni li giet ircevuta
mill-Agenzija intimata wara li I-Policy giet aggornata, kellha tigi deciza skont ir-
rekwiziti tal-Policy |-gdida ppubblikata flI-2020. L-Agenzija intimata qalet i
filwaqt li skont il-Policy tal-2018, sabiex persuna ma tinghatax SRA status din
kellha tkun instabet hatja |i wettget reat serju, jew kellha titgies li hija ta’
theddida ghas-sigurta nazzjonali, I-ordni pubbliku u/jew l-interess pubbliku, il-
Policy tal-2020 tistipula li sabiex persuna tkun eligibbli biex ikollha I-SRA status
imgedded, din ma tridx tkun instabet hati tal-ebda reat u ma tridx tkun inghatat

sentenza ta’ prigunerija ghal aktar minn tnax-il xahar fMalta jew barra minn
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Malta. Qalet li ghalhekk fid-determinazzjoni tal-applikazzjonijiet |i kellha
guddiemha, hija kellha tara jekk persuna kinitx instabet hatja ta’ xi reat ghall-
perijodu indikat fil-Policy, f'liema kaz il-persuna tkun awtomatikament

skwalifikata.

9. L-Agenzija intimata specifikat i fil-11 t’Awwissu, 2021 ir-rikorrenti
ipprezentat applikazzjoni ghal SRA status li kien inghatalha awtomatikament fl-
2019, sabiex dan il-permess jiggedded ghall-ewwel darba, u dan kellu jsir skont
il-Policy tal-2020. L-Agenzija intimata spjegat li r-rikorrenti ma ssottomettietx il-
fedina penali taghha direttament, u I-Policy tghid li I-Agenzija intimata ghandha
tikkonsulta mal-awtoritajiet tal-Pulizija sabiex taghti pariri dwar l-istatus tal-
applikant gabel dan l-istatus jinghata. L-Agenzija intimata qalet ukoll li r-
rikorrenti kienet taf bis-sentenza li nghatat fil-konfront taghha, u ghalhekk

messha kienet taf li hija kienet ser tigi skwalifikata milli tikseb dan l-istatus.

Id-Decizjoni Appellata

10. Permezz tad-decizjoni moghtija fit-13 ta’ Mejju, 2022, il-Bord iddecieda i
ghandu jirrevoka d-decizjoni tal-Agenzija intimata u jilga’ I-appell intavolat mir-

rikorrenti, u dan wara li ghamel is-segwenti konsiderazzjonijiet:

1. Preliminary
The Board:

Saw that in virtue of a decision issued by Identity Malta Agency, the appellant was
informed that her application for Specific Residence Authorisation (SRA) had been
rejected “... In view of your past criminal conviction ...”;

Saw the appeal registered on 12th November, 2021; and

Saw the reply filed by Identity Malta Agency on 23rd February, 2022.
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2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs. Gilbert Spiteri et (decided on 6th February, 2015) in which it was
held that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

a. Competence of this Board

In the first paragraph of its reply, the Agency argued that this Board lacks competence
as the appealed decision is one taken by the Agency according to some policy and was
not an appeal against a decision refusing a residence permit.

The Board disagrees with the Agency’s position. The appellant applied for a status
called “Specific Residence Authorisation” (emphasis added by the Board). This renders
SRA status a form of residence permit under Article 7 of the Immigration Act. The
Board considers it necessary to make this connection between the relative policy
documents and the law as the 2018 policy and the 2020 policy, both attached to the
Agency’s reply, both fail to refer to any primary or subsidiary legislation which serves
as the basis for the policy. However, a policy cannot stand in a vacuum. It must
somehow be linked to legislation and must serve to flesh out and explain how the
provisions of a certain piece of primary or subsidiary legislation are to be
implemented. In this case, the Minister’s vires to enact such a policy emanates from
his powers under Article 7(1) of the Immigration Act (“... the Minister may issue,
subject to such conditions as he may deem proper to establish ...”). Therefore, any
decision taken by the Agency, insofar as it affects the status of third-party nationals,
may be appealed before this Board.

It must further be noted that neither the policy enacted in 2018 nor the updated policy
enacted in 2020 state that the Agency’s decisions under those policies are not
appealable or that this Board shall not have competence to hear and determine
appeals against those decisions. Even if any subsequent policy were to say that, it is
humbly posited that such a pronouncement may well run counter to law and case-law
related to fundamental human rights.
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If one were to adopt the Agency’s reasoning, one could state that this Board lacks
competence to decide appeals related to applications for residence permits on the
basis of economic self-sufficiency, as there seems to be no piece of primary or
subsidiary legislation which specifically regulates residence permits on the basis of
economic self-sufficiency. The Board recognises that just as the Agency, out of
necessity, developed various kinds of residence permits to deal with the variety of
situations applicants encounter, then so too does this Board’s competence develop in
a similar manner.

Lastly, it is observed that a policy issued by an authority cannot possibly supersede a
law enacted by parliament (the Immigration Act). Therefore, the provisions of the
Immigration Act prevail.

Therefore, the Board rejects the argument contained in the first paragraph of the
Agency’s reply and declares that in fact, it does have competence to hear and
determine this appeal.

b. The content of the second paragraph of the Agency’s reply

With reference to the second paragraph of the Agency’s reply, the Board notes that
whatever the appellant’s submissions contain, the purpose of the Agency’s reply is for
the Agency itself to provide its own version of events.

The appellant’s own submissions are contained in fol. 18 to fol.22 of the file. The Board
cannot understand, therefore, why the Agency stated that the appellant had filed no
proper submissions. Even if, gratia argomenti, by some oversight, the Board’s
secretariat forgot to send the relative submissions to the Agency, the Agency’s legal
counsel could have always visited the Board’s offices to see the file in person. This
would have proved rather easy, as the Agency’s lawyers attend sittings at the Board'’s
offices at least once a week.

Where judicial acts are involved, it is not good practice to rely solely on e-mails and
electronic means. Ideally, files must be checked physically.

c. The merits
As to the merits of the case, the Agency explained as follows:

- The appellant first applied for a residence permit on the basis of
international/humanitarian protection on 8th February, 2013, which
application was accepted and consequently, protection was granted to the
appellant;

- That the appellant had had her protection renewed yearly;
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- That following publication of the relative policy in 2018, the appellant applied
on 20th May, 2019 for renewal of her temporary humanitarian protection
(THPN) status and conversion to SRA status, which application was accepted
and consequently, a document was issued to the appellant which was valid for
two years;

- That however, in October 2020, an updated SRA policy was issued. According
to the updated policy, the appellant was considered disqualified under the
disqualification criteria as she had been convicted of a criminal offence in the
past.

At this point, the Board notes that the Agency presented no informal or
authenticated copy of any judgment of any court, no occhio of any case and no
date on which any judgment of a criminal nature was allegedly issued against
the appellant.

- Thaton 11th August, 2021, the appellant submitted an application for renewal
of her SRA status, which application, in line with the 2020 policy, required the
Malta Police Force to advise on the appellant’s criminal record (fedina penali).

- That consequently, the appellant was considered disqualified.

At this juncture, the Board, supported by the reasoning of the Court of Appeal in
Fabio Vespa vs. Id-Direttur tad-Dipartiment ghac-Cittadinanza u I|-Espatrijati

(decided on 12th July, 2019), carried out a search of the online eCourts database
and found just one judgment bearing the appellant’s name. In virtue of a judgment
of the Court of Magistrates (as a Court of Criminal Judicature) handed down on
26th November, 2012 (ll-Pulizija (Spettur Mario Haber) vs. Jamila Abdelkader),
the appellant admitted to failing to provide certain information to the Principal

Immigration Officer (under Article 28 of the Immigration Act) and was condemned
to one year of imprisonment suspended for two years (a suspended sentence).

The Agency failed to provide evidence of the conviction and is only saved as it was
the appellant herself who provided a copy of the relative judgment.

The Board cannot help but observe that the Agency is basing its decision on a
conviction handed down ten years ago. It must be noted that the appellant
presented a conduct certificate issued on 10th August, 2021 which indicated that
the appellant was a person of good conduct.

The Agency admits that for several years, between the appellant’s first application
in 2013 and her most recent application in August 2021, she had enjoyed THPN
status and subsequently SRA status. It was only after the 2020 policy came into
force that her application for renewal of SRA status was rejected. The Board finds
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it utterly ridiculous that it is on the basis of a ten-year old conviction which resulted
in a mere suspended sentence that the appellant is being denied renewal of her
SRA status. The Board is expected to believe that it is now, after several years, the
competent authorities suddenly realised that the appellant was once convicted of
a criminal offence and is therefore now considered an undesirable presence.

The Board, however, shall delve further into the disqualification criteria in the 2020
policy.

The section of the “Policy regarding Specific Residence Authorisation — Updated
policy — October 2020” titled “Disqualification criteria”, states:

“Persons who have been found guilty of an offence and sentenced to
imprisonment for twelve (12) months in Malta or abroad shall not be granted a
Specific Residence Authorisation. An applicant for the status who is found guilty
and sentenced to one (1) year imprisonment, even if with a suspended sentence,
shall be automatically disqualified from obtaining SRA status.”

As the Agency itself provided no actual evidence of a criminal conviction, the first
part of the disqualification criteria cannot be applied.

The second part of the disqualification criteria refers to an “applicant for the
status.” This means that in order for this second part to apply, he must have been
found gquilty and sentenced to imprisonment, whether effective or suspended,
when he would already have applied for SRA status (or in this case, for renewal
thereof). In this case, the appellant was allegedly convicted long before she applied
for SRA status.

Therefore, for all the reasons stated hereinabove, the Board shall revoke the
Agency’s decision and shall accept the appellant’s appeal.

3. Decision

Therefore, after having read the relative submissions as well as after having seen
the provisions of Chapter 217 of the Laws of Malta, the Board revokes the Agency’s
decision and accepts the appellant’s appeal.

The Board orders that this decision be served on the parties without delay.”
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L-Appell

11. L-Agenzija appellanta ressqet I-appell taghha mid-decizjoni appellata fit-
23 ta’ Mejju, 2022, fejn talbet lil din il-Qorti thassar u tirrevoka d-decizjoni tal-
Bord tal-Appelli dwar Immigrazzjoni tat-13 ta’ Mejju, 2022 fl-ismijiet premessi,
u minflok tikkonferma d-decizjoni tal-Agenzija tal-5 ta’ Novembru, 2021, bl-

ispejjez taz-zewg istanzi kontra l-appellata.

12. L-Agenzija appellanta spjegat li hija hassitha aggravata bid-decizjoni tal-
Bord, u fl-ewwel aggravju taghha tghid li I-Bord m’ghandux il-kompetenza jisma’
[-appell imressaqg mir-rikorrenti, I-appellata f'din l|-istanza. Spjegat li skont I-
artikolu 25A tal-Kap. 217, il-Bord ghandu I-kompetenza jisma’ u jiddeciedi
appelli jew applikazzjonijiet ai termini tad-disposizzjonijiet tal-Kap. 217 jew tar-
regolamenti maghmula tahtu, u |I-kaz odjern jittratta dwar policy li nholgot minn
Identity Malta li la hija disposizzjoni tal-Att, la hija disposizzjoni ta’ regolament
maghmul tahtu, u langas ma hija disposizzjoni ta’ xi ligi ohra. Qalet ukoll li skont
il-principju legali ubi lex voluit dixit, ubi noluit tacit, il-legislatur ma riedx li I-Bord
ikollu kompetenza oltre dik imsemmija fl-artikolu 25A (1)(¢) tal-Kap. 217. L-
appellanta ghamlet riferiment ghal decizjonijiet tal-Qrati taghna, li stabbilew li
fejnil-legislatur specifika b’mod skjett ¢erti parametri minghajr ma halla lok ghal
Xi interpretazzjoni differenti, il-partijiet ghandhom jirrispettaw dawk il-

parametri.

13.  Fit-tieni aggravju taghha l-appellanta tghid li t-terminu impost fl-artikolu
25A (7) tal-Kap. 217 ma giex rispettat, u ghalhekk I-appell quddiem il-Bord sar
tardivament. Ghalhekk, sahqget I|-appellanta, |-appell tar-rikorrenti ma kellux

jitqgies fil-mertu. L-appellanta spjegat li r-rikors tal-appell gie intavolat fit-12 ta’
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Novembru, 2021, jigifieri sebat ijiem wara d-decizjoni tal-Agenzija ldentity
Malta, li nghatat fil-5 ta’ Novembru, 2021. L-Agenzija appellanta qalet ukoll li
minkejja li tgajmet din |-eccezzjoni quddiem il-Bord, il-Bord ma ha I-ebda
konjizzjoni taghha. L-appellanta qalet li I-Bord huwa tenut japplika I-ligi bl-istess
mod u manjiera fil-konfront ta’ kull parti fil-proceduri, bl-intendiment li I-Bord
ma jistax jadotta kejl differenti bejn parti u ohra, u lanqas m’ghandu d-dmir li

‘jsalva’ xi applikazzjoni.

14. Fit-tielet aggravju taghha |-Agenzija appellanta tghid li -Bord ma messu
gatt accetta l-appell intavolat mill-appellata quddiemu. Qalet li sabiex tressaq
appell quddiem il-Bord mid-decizjoni tal-Agenzija appellanta, l|-appellata
ipprezentat formola li biha infurmat lis-Segretarju tal-Bord li kien fi hsiebha
tappella, u l-imsemmija formola la hija rikors ta’ appell, la fiha aggravji u langas
ma fiha r-ragunijiet li fughom gieghed jigi bbazat |-appell mid-decizjoni tal-
Agenzija appellanta. L-Agenzija appellanta qalet li I-Bord huwa mistenni li mhux
biss ikun prattiku, izda li jassigura li kull parti jkollha I-istess opportunitajiet
skont il-ligi. L-Agenzija appellanta ziedet tghid li minkejja li r-rapprezentanti
legali tal-Agenzija jistghu jaraw il-case file meta jmorru quddiem il-Bord, dan ma
jfissirx li 1-Bord m’ghandux jghaddi kopja tas-sottomissjonijiet meta mitlub,
sabiex |-Agenzija appellanta tkun tista’ twiegeb ghall-appell maghmul kontra
taghha. Fil-kaz odjern, qalet l-appellanta, hija sabet ruhha f'diffikulta u zvantagg
evidenti peress li ma kellhiex quddiemha r-ragunijiet li fughom ir-rikorrenti
bbazat |-appell taghha. L-Agenzija appellanta sahget li ladarba hija ma gietx
notifikata bis-sottomissjonijiet tar-rikorrenti, il-Bord kellu tal-anqas jinfurmaha
li gew ipprezentati sottomissjonijiet, sabiex I-Agenzija tkun tista’ ticcekkja |-atti.

L-appellanta galet li huwa evidenti li I-formola ipprezentata mill-appellata lis-
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Segretarju tal-Bord ma kellhiex titgies bhala appell validu ghaliex kienet nieqgsa
mill-aggravji, u ghalhekk |-appellanta sabet ruhha f'diffikulta sabiex twiegeb

ghal-lanjanzi sollevati mir-rikorrenti.

15. L-Agenzija appellanta sostniet |i I-Bord ghamel applikazzjoni hazina tal-
Policy mahruga mill-Gvern ta’ Malta fl-2020, u qalet li f'dan ir-rigward il-Bord
ghamel zewg zbalji. Fl-ewwel lok, il-Bord qgies li huwa redikolu li s-sentenza
moghtija diversi snin ilu fil-konfront tar-rikorrenti ghandha ggib l-iskwalifika
taghha, u gal li ma jemminx li I-Agenzija saret taf issa b’din is-sentenza. Qalet
ukoll li I-Bord gies illi I-appellata ma kinitx tissodisfa t-termini ta’ skwalifika ta’
din il-Policy. L-Agenzija appellanta spjegat li |-Policy saret u giet imfassla mill-
Gvern ta’ Malta, u hija ghandha I-mansjoni biss li tapplikaha. Qalet ukoll li hija
m’ghandhiex il-mansjoni li tiddeciedi x'ghandu jkun inkluz fil-policies. L-Agenzija
appellanta galet li I-Bord m’ghandux il-funzjoni li jikkrea, jirregola jew igebbed
il-policies li jinhargu mill-Gvern ta’ Malta, u ghalhekk hija ma tistax tagbel ma’
dak li nghad fid-decizjoni tal-Bord, jigifieri li taghmel xi differenza jekk il-
kondotta tal-applikant hijiex nadifa jew le, u li huwa ‘redikolu’ li I-applikanta tigi
mcahhda mit-tigdid tal-permess taghha minhabba sentenza |i nghatat aktar
minn ghaxar snin ilu. Qalet li dan imur kontra |-kliem tal-Policy, li fl-ewwel lok
tippermetti li I-Agenzija titlob lill-Pulizija ghal kopja tal-Fedina Penali, u mhux
tistrieh fuq il-kondotta tal-applikant, u fit-tieni lok ma tispecifikax it-terminu ta’
zmien fejn sentenzi m’ghandhomx jibgghu jghoddu bhala strument ta’
skwalifika. L-Agenzija appellanta galet li m’hemm xejn redikolu li I-Gvern ta’
Malta jikkrea u jhaddan policies sabiex jirregola I-pozizzjoni ta’ failed asylum
seekers, u |-Bord m’ghandux jesprimi ruhhu dwar kif ghandha tigi applikata I-

Policy jew kif ghandha tithaddem. Qalet ukoll li meta dahlet fis-sehh il-Policy |-
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gdida fl-2020, hija ma kellha I-ebda raguni ghalfejn tiskwalifika lill-appellata
abbazi ta’ din is-sentenza ta’ prigunerija, u I-Agenzija dejjem imxiet skont il-

Policies vigenti skont iz-zmien meta saru |-applikazzjonijiet rispettivi.

16. B’riferiment ghat-tieni konsiderazzjoni, jigifieri fejn il-Bord gies li r-
rikorrenti ma kinitx tissodisfa t-termini ta’ skwalifika ta’ din il-Policy, |-Agenzija
appellanta qalet li l-interpretazzjoni tal-Policy li saret mill-Bord hija skorretta.

Qalet li d-disqualification criteria tal-Policy tal-2020 tipprovdi li,

“[pJersons who have been found guilty of an offence and sentenced to imprisonment
for twelve (12) months in Malta or abroad shall not be granted a Specific Residence
Authorisation. An applicant for the status who is found guilty and sentenced to one
year imprisonment, even if with a suspended sentence, shall be automatically
disqualified from obtaining SRA status. The Police Authorities shall be consulted to
advise on the Fedina Penali of each applicant before an SRA status is granted.”

L-Agenzija appellanta qalet li I-Bord qasam din I-iskwalifika fi tnejn, meta huwa
evidenti li t-tieni linja f'dan il-paragrafu qeghda biss tispjega f'aktar dettall dak
miktub fl-ewwel linja. L-Agenzija appellanta qalet li I-Bord kien skorrett meta
kkonsidra li sabiex tapplika t-tieni linja tal-paragrafu ccitat, il-persuna ma tridx
tkun applikat ghall-SRA status. Ziedet tghid |i huwa zbaljat li wiehed jinterpreta
dan il-paragrafu tal-Policy bhala |i s-sentenza ta’ sena prigunerija ghandha
tiskwalifika lill-applikant meta dan ikun diga intavola I-applikazzjoni tieghu.
Qalet li kieku din hija I-interpretazzjoni |-korretta li ghandha tinghata, il-Policy
tkun qeghda tigi interpretata b’mod dejjaq, u s-sentenza in kwistjoni trid tkun
inghatat f'dak il-perijodu verament qgasir bejn I-intavolar tal-applikazzjoni u d-
data tal-hrug tal-permess. L-Agenzija appellanta galet ukoll li I-Bord m’ghandux
ikollu I-funzjoni |i jinterpreta I|-Policy b’mod tant dejjag sabiex isalva I-
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applikazzjoni tar-rikorrenti. Qalet li I-Bord ghandu jara li I-Policy geghda tigi
applikata b’mod kostanti bla diskriminazzjoni, izda mhux li jizviluppa principji
godda fil-policies tal-awtoritajiet. L-Agenzija appellanta ziedet tghid |i bhala
prassi, hija ma tipprezentax kopja tal-fedina penali tal-applikant b’'mod legger
bhala evidenza fi proceduri ta’ natura civili, li bhala regola huma accessibbli
ghall-pubbliku. Qalet li kieku I-Bord kellu xi dubju dwar il-veracita tal-kontenut
tal-fedina penali kif deskritt minnha, dan seta’ jirregola I-procedura tieghu stess
u seta’ jitlob li tali prova tigi pprezentata in atti. L-Agenzija appellanta qalet li
hija kienet ghamlet suggeriment fir-risposta taghha li |-Uffi¢jal Principali tal-
Immigrazzjoni jixhed dwar il-kontenut tal-Fedina Penali, izda |-Bord ghazel li ma
jismax din ix-xhieda. L-Agenzija appellanta kompliet tghid li hija dejjem kienet
lesta li taderixxi ma’ kull ordni tal-Bord, u galet li ghadha disposta li taghmel dan
anki f'dan l-istadju, u |I-Bord ma kellux jibgghalu dubju dwar |-ezistenza tas-
sentenza kriminali li nghatat fil-konfront tal-appellata, ladarba kienet |-

appellata stess li pprezentatha quddiem il-Bord.

Ir-Risposta tal-Appell

17. Fir-risposta taghha |-appellata ressqet diversi eccezzjonijiet preliminari,
billi fl-ewwel lok qalet li I-Agenzija Identity Malta m’ghandhiex il-locus standi
rikjest sabiex tinterponi dan |-appell, in vista ta’ dak li jipprovdi |-artikolu 181B
tal-Kap. 12 tal-Ligijiet ta’ Malta. L-appellata ghamlet riferiment ghad-decizjoni
tal-Prim’Awla tal-Qorti Civili fl-ismijiet Salem Almarghani Aboubakr Alzarouq
vs. Identity Malta (579/2019 FDP), fejn inghad li decizjonijiet dwar permess ta’
residenza jittiehdu mid-Direttur tal-Expatriate Affairs. L-appellata galet li

ghalhekk ir-rikors tal-appell huwa irritu u null.
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18. L-appellata tikkontendi wkoll li I-artikolu 27(2) tal-Kap. 595 tal-Ligijiet ta’
Malta jipprovdi li r-rapprezentanza legali u guridika ta’ agenzija tkun vestita fl-
Ufficjal Ezekuttiv ewlieni taghha jew f'dak I-ufficjal tal-agenzija li I-Ministru
responsabbli ghaliha jista’ minn zmien ghal zmien jahtar b’Awviz fil-Gazzetta tal-
Gvern, u ghalhekk ir-rikors tal-appell kellu jkun intavolat mill-Uffi¢jal Ezekuttiv
Ewlieni tal-Agenzija appellanta bhala r-rapprezentant legali taghha u mhux mill-

Avukat tal-Istat, li m’ghandux ir-rapprezentanza legali tal-Agenzija.

19. L-appellata galet ukoll li I-persuni msemmija fit-Tagsima lll tal-artikolu 4A,
tal-Kap. 217 tal-Ligijiet ta’ Malta, huma ¢-cittadini ta’ Stat Membru jew id-
dipendenti taghhom, li jidhlu, jibgghu joqoghdu u jirrisjedu fi, u jitiiqu minn
Malta; persuni msemmija fil-paragrafu precedenti li jfittxu impjieg u jahdmu
f'Malta u li jistabbilixxu u/jew jipprovdu jew jiréievu servizzi f'Malta; jew kull
persuna u d-dipendenti taghha li, ghalkemm ma tkunx persuna imsemmija fil-
paragrafu precedenti tkun legittimament geghda fit-territorju ta’ xi Stat li jkun
marbut bi Ftehim dwar il-Fruntiera, u hawn hija tagbel mal-interpretazzjoni tal-
Agenzija appellanta li geghda tirrikonoxxi I-beneficjarji tal-iSpecific Residence

Authorisation bhala li geghdin legittimament fit-territorju ta’ Malta.

20. L-appellata sostniet ukoll li l-appell in kwistjoni sar b’mod frivolu u
abbuziv stante li jilledi d-drittijiet fundamentali taghha taht I-Artikolu 8 tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem u taht l-artikolu 32 tal-
Kostituzzjoni ta’ Malta. L-appellata qalet ukoll li I-pretensjonijiet tal-Agenzija
appellanta huma infondati fil-fatt u fid-dritt, u galet li d-decizjoni moghtija mill-

Bord fit-13 ta’ Mejju, 2022 hija gusta u timmerita konferma.

Qrati tal-Gustizzja
Pagna 19 minn 33



Appell Inferjuri Numru 60/2022 LM

21. B’riferiment ghall-ewwel aggravju tal-Agenzija appellanta, |-appellata
galet li dan l-aggravju m’ghandux mis-sewwa ghaliex hija applikat ghat-tigdid
tal-SRA status, li huwa forma ta’ residenza li jaga’ taht I-artikolu 7 tal-Kap. 217,
u ghalhekk appelli minn decizjonijiet bhal dawk jistghu jsiru quddiem il-Bord tal-
Appelli dwar I-Immigrazzjoni. Qalet ukoll li I-ligi tipprovdi ghad-dritt ta’ appell
minn decizjonijiet bhal dawn permezz tas-sub-artikolu 5 tal-artikolu 25A tal-
Kap. 217. L-appellata qgalet li I-Policy tal-SRA inharget mill-Agenzija, u dan il-
poter huwa mhares mill-Kap. 595, b’tali mod li jista’ jinghad li I-Agenzija kienet
gieghda tagixxi f'isem il-Ministru meta harget il-Policy tal-SRA. Qalet li dan huwa
kkonfermat mil-linji gwida |i jirrigwardaw ir-riforma tat-Temporary
Humanitarian Protection New (THPN) sabiex jintroducu |-Policy tal-SRA, kif ukoll
I-istqarrija ghall-istampa mahruga mill-Ministeru stess fis-16 ta’ Novembru,
2018, u b’hekk I-Agenzija appellanta ma tistax tindaga jekk din il-Policy taqax
taht il-Kap. 217 tal-Ligijiet ta’ Malta. L-appellata qalet li peress li I-Policy tal-SRA
tirrigwarda permess ta’ residenza, dan ghandu jinftiehem bhala ‘residenza’ taht
[-imsemmi Kap. 217, li jaghti dritt ta’ appell lil kull min ihossu aggravat b’xi
decizjoni f'dan ir-rigward. L-appellata galet li permessi ta’ residenzi ohrajn li
mhumiex esklussivament imnizzlin taht dan l-artikolu jagghu wkoll taht il-
kompetenza tal-Bord u anki |-Agenzija appellanta accettat il-kompetenza tal-
Bord fir-rigward ta’ appelli minn decizjonijiet ta’ rifjut ta’ permessi ta’ residenza
ta’ genituri minn pajjizi terzi ta’ tfal mill-Unjoni Ewropea, fost |-ohrajn. L-
appellata galet ukolll li I-Bord in kwistjoni huwa mnizzel fil-Lista ta’ Tribunali
Amministrattivi li ghandhom jimxu skont il-principji ta’ mgiba amministrattiva
tajba, u ghalhekk il-Bord huwa marbut li josserva d-dritt ta’ smigh xieraq tul il-

proceduri quddiemu. L-appellata qalet |i huwa princ¢ipju ta’ gustizzja
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amministrattiva li kull decizjoni mehuda minn awtorita amministrattiva tkun
suggetta ghad-dritt ta’ smigh xieraq fis-sens tal-Artikolu 13 tal-Konvenzjoni
Ewropea tad-Drittijiet tal-Bniedem u [-Artikolu 47 tal-Karta tad-Drittijiet
Fundamentali tal-UE, u f'kaz li din il-Qorti ma tasalx ghall-konkluzjoni li I-SRA
taqa’ taht I-imsemmi artikolu 7 tal-Kap. 217, l-appellati xorta wahda ghandhom

dritt ta’ appell taht il-principju tal-audi alteram partem.

22. B’riferiment ghat-tieni aggravju tal-Agenzija appellanta, I-appellata qalet
li d-data li fiha nghatat id-decizjoni tal-Agenzija appellanta, jigifieri |-5 ta’
Novembru, 2021 mhijiex id-data tan-notifika, u kif muri mill-evidenza
pprezentata, hija giet innotifikata b’din id-decizjoni fl-10 ta” Novembru, 2021,
filwagt li I-appell taghha quddiem il-Bord gie intavolat fit-12 ta’ Novembru,
2021, li jfisser li hija intavolat I-appell taghha fit-terminu ta’ tliet ijiem prevvisti
fl-artikolu 25A (7) tal-Kap. 217 tal-Ligijiet ta’ Malta. L-appellata galet li t-terminu
previst fl-artikolu 7(4) tal-Kap. 217 huwa ta’ ghaxart ijiem minn meta wiehed jigi
infurmat bir-revoka tal-permess ta’ residenza, u ghalhekk jirrizulta li hija agixxiet

fit-terminu previst mil-ligi.

23. B’riferiment ghat-tielet aggravju tal-Agenzija appellanta, I-appellata qalet
li hija prassi maghrufa tal-Bord |li minhabba fit-terminu qasir sabiex persuna
tintavola appell, dan isir permezz ta’ formula standard fejn jiddahhlu d-dettalji
tal-applikanti u tigi pprezentata d-decizjoni appellata, filwaqt |li
sussegwentement jinghata terminu ta’ hmistax-il gurnata ghall-prezentata tas-
sottomissjonijiet u tal-evidenza. L-appellata galet |i din il-pro¢cedura ma tigix
applikata biss fil-kaz ta’ appelli dwar permessi ta’ residenza, izda anki fir-rigward
ta’ appelli minn decizjonijiet dwar age assessments, appelli dwar ordnijiet ta’
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detenzjoni u anki ordnijiet ta’ tnehhija. Qalet |i I-Bord jirregola I-procedura
tieghu stess u dan mhuwiex Qorti superjuri, u ghalhekk mhuwiex marbut bl-
istess formalitajiet. Qalet |i |-Agenzija appellanta nghatat kopja tas-
sottomissjonijiet tal-appellata, u din kellha kull opportunita biex tipprezenta r-
risposta taghha kif ghamlet, b’rispett tad-dritt ghal smigh xieraqg. L-appellata
galet li hija intavolat |-appell kif rikjest mill-Bord fit-12 ta’ Novembru, 2021,
liema appell gie accettat mir-Registru tal-Bord, u sussegwentement fis-26 ta’
Novembru, 2021, gew sottomessi n-nota u d-dokumenti annessi. L-appellata
galet li hija ma gietx notifikata bir-risposta tal-Agenzija appellanta u kisbet
access ghaliha biss wara li r-rapprezentanti legali taghha talbu li jaraw il-case file

fir-Registru tal-Bord.

24.  Fir-risposta taghha l-appellata ghamlet riferiment ukoll ghar-raba’
aggravju tal-Agenzija appellanta, u qalet li I-appell prezenti sar ai termini tal-
artikolu 25A (8) tal-Kap. 217 tal-Ligijiet ta’ Malta, li jaghti dritt ta’ appell minn
decizjoni tal-Bord fuq punti ta’ ligi biss. L-appellata qalet li dan I-aggravju bl-
ebda mod ma jolgot

xi kwistjoni ta’ punt ta’ ligi, u s-sottomissjonijiet tal-Agenzija appellanta huma
msejsa li huma fuq punti ta’ fatt, b’tali mod li din geghda tistieden lil din il-Qorti
taghmel evalwazzjoni tal-fatti mill-gdid. L-appellata ghamlet riferiment ghall-
artikolu 3(3) tal-Kap. 77 tal-Ligijiet ta’ Malta, u qalet li ma jirrizultax li I-Agenzija
appellanta kisbet il-kunsens taghha sabiex tikseb ir-registrazzjoni tal-kundanni
kriminali tal-appellata. L-appellata qalet li |-artikolu 6 tal-istess Kap. 77 jirregola
t-tul tal-kundanna li tinghata sabiex din ma tigix irregistrata fir-Registru tal-
kundanni kriminali. Qalet li |-fatt li t-terminu tal-kundanna taghha ma bagax

registrat fir-Registru, is-sentenza ta’ zmien moghtija m’ghandhiex tiskwalifikaha
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mill-permess ta’ residenza meta |-SRA inghata ferm wara I|-kundanna tal-
appellata. L-appellata ziedet tghid li ma giet esebita I-ebda evidenza ulterjuri da
parti tal-Agenzija appellanta li l-appellata nstabet hatja u kkundannata ghal
terminu ta’ prigunerija ta’ tnax-il xahar, u ghalhekk dan |-appell huwa wiehed
frivolu u vessatorju. L-appellata qalet ukoll li I-kriterji ta’ skwalifika ghall-kisba
tal-SRA li nhargu bil-policy tal-2020 ma jistghux jigu applikati b’mod retroattiv,
ghaliex dan ikun imur kontra kull princ¢ipju ta’ dritt amministrattiv
partikolarment dak tac-certezza legali, tal-aspettattiva legittima u jikkostitwixxi

pregudizzju ingust ghaliha.

Konsiderazzjonijiet ta’ din il-Qorti

25. Din il-Qorti ser tghaddi sabiex tikkunsidra I-aggravji mressqa mill-
appellanta, u dan fid-dawl tal-konsiderazzjonijiet maghmulin mill-Bord fid-
decizjoni appellata, u tas-sottomissjonijiet tal-appellata. [I-Qorti sejra tindirizza
fl-ewwel lok I-eccezzjonijiet preliminari sollevati mill-appellata fir-risposta tal-
appell taghha. L-appellata tec¢cepixxi li l-appell odjern huwa irritu u null ai
termini tal-artikolu 789(1) tal-Kap. 12 tal-Ligijiet ta’ Malta stante li I-Agenzija
appellanta m’ghandhiex il-locus standi sabiex tinterponi appell bhal dan,
ladarba d-decizjoni in kwistjoni ttiehdet mid-Direttur tad-Dipartiment tal-
Expatriate Affairs. Din il-Qorti tirrileva li hija |-proc¢edura stabbilita quddiem il-
Qrati taghna, li kull meta jsir appell, I-okkju jibga’ identiku ghall-okkju li I-
proceduri jkunu nbdew bih. ll-proc¢eduri odjerni nbdew mill-appellata permezz
tar-rikors taghha quddiem il-Bord (referenza IAB/SRA/3/2022), u |-proceduri
guddiem il-Bord saru fl-istess ismijiet |i qieghed isir l|-appell odjern.

Ghaldagstant, irrispettivament minn min kien I-uffi¢jal li ha d-decizjoni li sar I-
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appell minnha mill-appellata, I-okkju tar-rikors tal-appell ghandu jigi meqjus i
huwa korrett, u ghalhekk |-imsemmija eccezzjoni preliminari tal-appellata

ghandha tigi michuda.

26. Fit-tieni eccezzjoni preliminari taghha, Il-appellata tghid i r-
rapprezentanza legali u guridika tal-Agenzija appellanta hija vestita fl-Ufficjal
Ezekuttiv Ewlieni taghha, u ghalhekk ir-rikors tal-appell taghha kellu jigi
intavolat mill-Ufficjal Ezekuttiv Ewlieni tal-Agenzija appellanta bhala r-
rapprezentant legali taghha, u mhux mill-Avukat tal-Istat. Hawnhekk din il-Qorti
tirrileva li I-appell odjern gie redatt u pprezentat minn avukat fl-ufficcju tal-
Avukat tal-Istat, kif dejjem jigri f’kazijiet simili, u b’dagshekk ma jistax jinghad i
dan l-avukat mill-uffi¢¢ju tal-Avukat tal-Istat gieghed jassumi r-rapprezentanza
gudizzjarja tal-Agenzija appellanta, u langas li I-appell fih xi difett fil-forma, u

ghalhekk tqgis li din I-e¢¢ezzjoni mhijiex gustifikata, u tichadha.

27. L-appellata f'para. 3 tar-risposta taghha, tghid |i hija tagbel mas-
sottomissjoni li ghamlet I|-Agenzija appellanta li I-benefi¢jarji tal-iSpecific
Residence Authorisation huma persuni li geghdin legittimament fit-territorju ta’
Malta. 1l-Qorti tosserva li persuni li nghataw dan I-istatus huma persuni li waslu
f’Malta b’mod irregolari, u li ghal xi raguni jew ohra ma nghatawx azil f'pajjizna.
L-appellata kienet inghatat Protezzjoni Umanitarja Temporanja (THPN) ftit xhur
wara |li waslet f’"Malta, u sussegwentement, meta giet approvata I|-Policy li
introduciet il-kuncett tal-SRA, I-istatus tal-appellata awtomatikament gie
aggornat sabiex din inghatat |-istatus tal-SRA. Ghaldaqgstant |-appellata kienet
ghal dawn is-snin kollha koperta b’permess ta’ residenza li jirrikonoxxi I-istatus
taghha bhala persuna residenti f'dawn il-gzejjer, li jaghtiha certi drittijiet.
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28. L-appellata ssostni l-appell tal-Agenzija huwa wiehed frivolu u abbuziv
stante li huwa leziv tal-jeddijiet fundamentali taghha, kif protetti taht I-Artikolu
8 tal-Konvenzjoni Ewropea tad-Drittijiet Fundamentali tal-Bniedem u taht |-
artikolu 32 tal-Kostituzzjoni ta’ Malta. II-Qorti tirrileva hawnhekk li minkejja li
din il-Qorti mhijiex il-forum kompetenti fejn jitgajmu lanjanzi dwar ksur ta’
drittijiet fundamentali tal-individwu, madanakollu |-Qorti fid-decizjoni li trid
tiehu dwar jekk il-pozizzjoni tal-Agenzija appellanta tirrispettax il-principji
ewlenin li jsawru d-dritt amministrattiv, u ¢joé il-principju tac-Certezza legali, ir-
ragonevolezza u |-harsien tal-aspettattivi legittimi tal-individwu, ¢ertament li
ser izzomm quddiem ghajnejha jekk f'dan il-kaz hemmx il-potenzjal |i jinkisru |-
jeddijiet fundamentali tal-appellata, partikolarment meta ¢-¢ahda tat-tigdid tal-
permess ta’ residenza taghha, awtomatikament ser ifisser ukoll i¢-¢ahda tat-

tigdid tal-permess ta’ binha minuri.

29. Qabel tghaddi biex tindirizza I-aggravji mressga mill-Agenzija appellanta,
din il-Qorti tishaq li f’kaz bhal dan hemm fin-nofs |-aktar aspetti fundamentali
tal-ghajxien ta’ persuni vulnerabbli. L-appellata, persuna mill-Etjopja, giet
infurmata, numru ta’ snin wara li nghatat permess tghix u tirrisjedi f'Malta
b’mod legittimu, li hija ma kinitx geghda tinghata permess tkompli tghix
hawnhekk ghaliex ma kinitx ghadha tikkwalifika ghal dan il-permess wara tibdil
fil-policy applikabbli. Fis-snin kollha li I-appellata ilha tghix f'Malta, aktar minn
ghaxar snin, bdiet familja hawnhekk, ghandha tifel minorenni |i jiddependi
fugha, tahdem f'Malta u ppruvat tintegra hawnhekk bl-ahjar mod li setghet.
Hajjet I-appellata llum hija bbazata hawn Malta. It-tifel minuri taghha twieled u
m’ghex fl-ebda pajjiz iehor hlief Malta. L-appellata ilha li telget mill-pajjiz tal-

origini taghha bosta snin, u fir-risposta taghha tghid li kieku kellha tirritorna lura
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lejn pajjizha, hajjietha ma tkun facli xejn. [I-Qorti tqis li I-appellata halliet il-pajjiz
tal-origini taghha u fittxet futur ahjar f'pajjiz imbieghed u li dwaru kienet taf ftit
li xejn, ghaliex is-sitwazzjoni f’'pajjizha kienet wahda kritika. Stabbilit dan kollu,

il-Qorti sejra issa tghaddi biex tikkonsidra |-aggravji mressga mill-appellanta.

L-ewwel aggravju: [dwar il-kompetenza tal-Bord]

30. L-Agenzija appellanta tikkontendi li I-Bord m’ghandux kompetenza jisma’
dan l-appell, li jittratta policy mfassla mill-Gvern ta’ Malta, u dan ghaliex il-
gurisdizzjoni tal-Bord testendi biss ghal appelli u applikazzjonijiet li jsiru biss ai
termini tal-Kap. 217 tal-Ligijiet ta’ Malta jew ta’ regolamenti maghmula tahtu
jew bis-sahha ta’ kull ligi ohra. Tghid li ladarba |-Policy in kwistjoni ma
tikkwalifikax bhala xi disposizzjoni tal-Att, jew ta’ regolament tahtu, u langas
m’hija disposizzjoni ta’ xi ligi ohra, il-Bord ma kellux il-kompetenza jisma’ I-

appell imressaq quddiemhu mill-appellata.

31. IllI-Qorti ma tagbel xejn ma’ din l-interpretazzjoni tal-appellanta. L-
appellata talbet ghat-tigdid tal-SRA status, li huwa tip ta’ permess ta’ residenza,
li jaga’ taht l-artikolu 7 tal-Kap. 217 tal-Ligijiet ta’ Malta. Is-sub-inciz 5 tal-
artikolu 25A tal-Kap. 217 jaghmilha ¢ara li kull persuna li thossha aggravata b’xi
decizjoni tal-awtorita kompetenti maghmula taht it-Tagsima lll, jew bis-sahha
tal-artikolu 7, 14 jew 15 tal-Att, tista’ tappella minn dik id-decizjoni quddiem il-

Bord. Tqis ghalhekk li dan l-aggravju huwiex misthoqq, u tichdu.

It-tieni aggravju: [l-appell sar fuori termine]
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32. L-Agenzija appellanta tghid li I-appell tal-appellata quddiem il-Bord huwa
fuori termine stante li gie intavolat sebat ijiem wara li nghatat id-decizjoni tal-
Agenzija, meta s-sub-inciz (7) jghid li kull appell ghandu jigi pprezentat fir-

Registru tal-Bord fi zmien tliet ijiem mid-decizjoni li tkun suggetta ghall-appell.

33. Id-decizjoni tal-Agenzija appellanta nghatat il-Gimgha, 5 ta’ Novembru,
2021. Decizjonijiet bhal dawn ma jinghatawx fil-miftuh, izda jigu nnotifikati lill-
applikant ikkoncernat bil-posta, u huwa ragonevoli li jinghad li I-applikant ma
jkollu |-ebda hjiel dwar id-data meta ser tittiehed id-decizjoni fir-rigward tal-
applikazzjoni tieghu, u ghalhekk, kuntrarjament ghad-decizjonijiet |li jinghataw
mill-Bord per ezempju, ma jkollux mod kif isegwi d-decizjoni dakinhar li
tinghata. L-appellata pprezentat kopja ta’ envelopp mibghut lilha minn Identity
Malta bit-timbru postali tal-10 ta’ Novembru, 2021.* Waqt it-trattazzjoni
guddiem din il-Qorti, tgajjem dubju mill-avukat difensur tal-Agenzija appellanta,
dwar x’kien il-konvenut ta’ dan I-envelopp, u jekk hux minnu li dan kien fih id-
decizjoni appellata. 1l-Qorti tosserva li meta wiehed iqis li I-5 ta’ Novembru,
2021 kien il-Gimgha, huwa ferm probabbli li d-decizjoni mibghuta bil-posta
waslet ghand |-appellata ghadd ta’ granet wara. Huwa minnu li I-ligi tghid li I-
appell ghandu jsir fi zmien tliet ijiem minn meta tinghata d-decizjoni, izda x’jigri
f’kaz li I-applikant jibga” mhux notifikat bid-decizjoni fi zmien dawk it-tliet ijiem,
u tali decizjoni tasal ghandu wara li jkun ghalaq it-terminu prefiss ta’ tliet ijiem?
lI-Qorti m’ghandha I-ebda raguni ghalfejn tiddubita li I-envelopp mibghut mill-
Agenzija ldentity Malta u li wasal ghand l-appellata fl-10 ta’ Novembru, 2021,

ma kienx fih id-decizjoni li tifforma |-mertu tal-appell quddiem il-Bord. L-appell

4 Fol. 141 tal-process tal-appell.
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tal-appellata quddiem il-Bord gie intavolat jumejn wara, fit-12 ta’ Novembru,
2021, u ghalhekk |-appellata ipprezentat l-appell taghha quddiem il-Bord entro
t-terminu ta’ tliet ijiem minn meta hija saret taf bid-decizjoni li ttiehdet fil-
konfront taghha. 1lI-Qorti tqis li I-appellata ma kinitx mgharrfa bid-data meta I-
Agenzija appellanta kellha tiehu decizjoni fir-rigward tal-applikazzjoni taghha, u
ghalhekk ma kienx possibbli ghall-appellata li tintavola I-appell taghha gabel din
id-data. Ghaldagstant tqis li t-tieni aggravju tal-Agenzija appellanta mhuwiex

misthoqq, u tichdu.

It-tielet aggravju: [in-nullita tal-appell]

33. L-appellanta tghid li I-Bord gatt ma messu accetta |-appell kif ipprezentat
quddiemu mill-appellata, ghaliex I-appellata I-ewwel ipprezentat formola li biha
hija infurmat lis-Segretarju tal-Bord |i kien fi hsiebha tappella, u
sussegwentement ghamlet is-sottomissjonijiet taghha quddiem il-Bord, liema
sottomissjonijiet ma gewx notifikati lill-Agenzija appellanta. L-appellanta
ilmentat ukoll ghaliex il-Bord nagas milli jinfurmaha |i l-appellata kienet
ipprezentat in-nota ta’ sottomissjonijiet taghha, u ghalhekk hija ma kinitx taf fuq

xiex |-appellata sejset |-appell taghha.

34.  Mill-provi mressga quddiem il-Bord, jirrizulta li in vista tat-terminu gasir
li fih iridu jigu ipprezentati appelli ta’ din ix-xorta, il-prassi hija li meta persuna
bhall-appellata tkun trid tappella minn xi decizjoni tal-Agenzija appellanta, hija
taghmel dan billi timla formola standard, u sussegwentement tinghata terminu
ta’ hmistax-il jum sabiex tressaqg is-sottomissjonijiet taghha u kull

dokumentazzjoni rilevanti. lJirrizulta wkoll li |-Agenzija appellanta tkun
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rapprezentata quddiem il-Bord minn uffi¢jali taghha li jidhru quddiem il-Bord
fug bazi regolari, u ghalhekk m’hemm |-ebda problema ta’ nuqqgas ta’ rizorsi
umani biex I-Agenzija appellanta tkun tista’ tivverifika x'inhuma |-lanjanzi tal-
persuni li jappellaw, u x’sottomissjonijiet ikunu ghamlu. L-appellata sostniet
guddiem din il-Qorti, li langas hi ma giet notifikata bis-sottomissjonijiet tal-
Agenzija appellanta, u hija giet infurmata bil-pozizzjoni tal-Agenzija appellanta
biss wara li l-avukat difensur taghha ghamel il-verifiki necessarji mal-file tal-
Bord. II-Qorti tirrileva li jekk dan kien possibbli li jsir mill-appellata u mill-avukat
difensur taghha, bl-istess mod ma kien hemm xejn x’izomm lill-appellanta milli
tikseb kopja tas-sottomissjonijiet tal-appellata sabiex tifhem ahjar din fuq xiex
sejset ir-rikors tal-appell taghha. II-fatt li I-Agenzija appellanta bagghet ma gietx
notifikata bis-sottomissjonijiet mill-Bord, mhux xi nuqqgas li ghandha twiegeb
ghalih l-appellata, jew li b’xi mod ghandu jippregudikaha, u ghalhekk il-Qorti tqis

li dan l-aggravju mhuwiex gustifikat, u tichdu.

Ir-raba’ aggravju: [l-applikazzjoni tal-Policy]

35. L-Agenzija appellanta tghid li I-Bord applika I-Policy b’mod zbaljat, meta
gies li sentenza ta’ diversi snin ilu ma kellhiex iggib l-iskwalifika tal-appellata
ghall-istatus li applikat ghalih, kif ukoll meta |-Bord ikkonsidra li bl-applikazzjoni
tal-Policy in kwistjoni, l-appellata ma kellhiex tigi skwalifikata. L-Agenzija
appellanta galet li ma kinitx hi li fasslet il-Policy, izda hija geghda biss tapplikaha,
u qabel it-tibdil fil-Policy fl-2020, hija ma kellha l|-ebda raguni ghalfejn
tiskwalifika lill-appellata abbazi ta’ sentenza ta’ prigunerija li nghatat ghaxar

snin ilu. L-appellanta sahqget li I-Bord ma kellux jagsam il-Policy fi tnejn sabiex
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gies li t-tieni linja tal-Policy b’xi mod ghandha tigi applikata b’mod distint u
separat mill-ewwel linja, u hija kellha |-awtorizzazzjoni titlob il-Fedina Penali tal-
appellata sabiex tkun tista’ tiddetermina jekk din tikkwalifikax ghall-istatus li

applikat ghalih jew le.

36. Ill-Qorti gieset fit-tul dwar dawn il-lanjanzi mgajma mill-appellanta, u
filwagt li ma tagbilx mal-interpretazzjoni tal-Bord li t-tieni linja tal-Policy
ghandha tapplika b’mod distint u separat mill-ewwel linja, madanakollu hemm
numru ta’ osservazzjonijiet li trid taghmel. Fl-ewwel lok ghandu jinghad li I-
appellata kienet geghda tapplika ghal tigdid tal-istatus taghha wara li fis-snin ta’
gabel hija kkwalifikat ghall-Protezzjoni Temporanja, u meta ddahhal il-kuncett
ta’ Specific Residence Authorisation hija nghatat dan I-istatus awtomatikament,
billi gie meqjus li kienet eligibbli ghalih abbazi tal-Protezzjoni Temporanja li
kienet inghatat precedentement. Wara li nghatat |-SRA status |-ewwel darba, |-
appellata kellha tapplika ghal tigdid ta’ dan l-istatus, imma minkejja li fid-drabi
ta’ gabel ma kien hemm |-ebda problema sabiex I-applikazzjoni taghha tigi
pprocessata u tinghata |-permess ta’ residenza, |I-Agenzija appellanta applikat il-
Policy kif aggornata fl-2020 sabiex gieset li sentenza ta’ prigunerija sospiza li
kienet inghatat fil-konfront tal-appellata madwar ghaxar snin gabel, kellha

tiskwalifikaha milli jkollha I-SRA status imgedded.

37. Din il-Qorti filwaqt li taghmel riferiment ghall-Policy regarding Specific
Residence Authorisation (Updated Policy — October 2020), tqis li din il-Policy hija
ntiza ghal applikanti godda ghall-SRA, u |-Policy kif aggornata mhijiex mahsuba
biex tapplika wkoll ghal min jitlob sabiex igedded I-SRA li kien inghata qabel,
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bhal fis-sitwazzjoni odjerna. Hekk per ezempju taht it-Tagsima ‘Definition and

Content’, il-Policy in kwistjoni tghid i,

“Persons whose application for international protection has been finally rejected by
the relevant asylum determination authorities may be granted a Specific Residence
Authorisation after an assessment based on the criteria and guidelines outlined below
has been carried out by Identity Malta in cooperation with the immigration
authorities.”

38. Imbaghad taht is-sezzjoni ‘Disqualification Criteria’, il-Policy taghmel
ukoll riferiment ghal applikanti ghal Specific Residence Authorisation u tghid
f'liema cirkostanzi dan l-istatus m’ghandux jinghata. lzda il-Policy imkien ma
tghid li dawn il-kriterji ghandhom japplikaw ukoll ghal min kien inghata I-
permess precedentement, u japplika biex igedded il-permess li kien inghata.

Taht il-parti intestata ‘Renewal of the SRA status’, il-Policy tghid illi:

“For the status to be renewed, applicant should apply two months prior to the expiry
date of the residence permit, provided that evidence of residence in Malta for the
previous two years, and of employment for a minimum period of not less than nine
(9) months per year prior to submission of application, is included with the
application.”

39. ll-Policy imkien ma tghid li applikazzjoni ghal tigdid trid tigi evalwata bil-
mod kif giet evalwata l-applikazzjoni tal-appellata. Din il-Qorti tqis li mhuwiex
ragonevoli li meta I-Policy hija dagstant ¢ara dwar x’ghandu jsir meta jkun
hemm applikazzjoni ghal tigdid ta’ permess, |-interpretazzjoni tal-Agenzija
appellanta tkun li ghandhom jigu applikati kriterji ta’ skwalifika li ddahhlu fil-
Policy ricentement. Persuni li geghdin f'Malta b’mod legittimu bis-sahha ta’
permess ta’ residenza li kien inghatalhom fil-passat, wara li gie deciz mill-
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awtoritajiet tal-pajjiz li dawn kienu jikkwalifikaw ghalih, m’ghandhomx jispiccaw
bil-permess taghhom mhux imgedded abbazi tal-applikazzjoni ta’ Policy li
ghandu jirrizulta li tfasslet biex tirregola applikazzjonijiet godda u mhux ukoll it-
tigdid ta’ permessi diga moghtija. L-appellata ghandha ragun tghid li hija kellha
[-aspettattiva legittima li I-applikazzjoni taghha ser tintlaga’ u tiggedded, ghaliex
l-ewwel darba li hija nghatat il-Protezzjoni Temporanja u sussegwentement
applikat u nghatat I-SRA status, ma kien hemm I-ebda problema ghaliha u ghal
binha minuri biex jikkwalifikaw ghal dan |-istatus. [I-Qorti ma tistax taccetta li
persuni li ilhom jghixu f'Malta ghal ghadd ta’ snin, jahdmu, qeghdin jippruvaw
jintegraw, u kellhom l-istatus taghhom regolarizzat bl-applikazzjoni tal-kriterji
applikabbli, sussegwentement jintalbu jhallu I-pajjiz ghaliex |-Agenzija
appellanta ddecidiet li Policy li giet aggornata fl-2020 ghandha tibda tapplika
anki ghal dawk li geghdin jitolbu li jgeddu |-permess ta’ residenza taghhom. Ghal

dawn ir-ragunijiet tqis li dan l-aggravju mhuwiex misthoqq, u tichdu.

Decide

Ghar-ragunijiet premessi, din il-Qorti tichad l-appell tal-Agenzija appellanta,
filwaqt li geghda tikkonferma d-decizjoni appellata fl-intier taghha, imma

ghar-ragunijiet moghtija f'din is-sentenza.

L-ispejjez ta’ dan l-appell ghandhom jithallsu mill-Agenzija appellanta.
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