App. Civ. 846/18/2

QORTI TAL-APPELL
IMARALLFIN
ONOR. IMARALLEF TONIO MALLIA
(Agent President)

ONOR. IMHALLEF ANTHONY ELLUL
ONOR. IMHALLEF GRAZIO MERCIECA

Seduta ta’ nhar il-Hamis, 12 ta’ Jannar, 2023.

Numru 1
Rikors numru 846/18/2 MCH
Dr. Ann Fenech kif debitament awtorizzata bhala mandatarja ghan-
nom u in rapprezentanza tas-so¢jeta estera Bluefin Marine Limited,
registrata I-Liberia, u tal-bastiment ‘MV Bright Star’ gja ‘Trading
Fabrizia’ bin-numru tal-IMO 9481960

V.

Is-socejta estera Jebmed SRL registrata gewwa I-Italja

II-Qorti:

1. Rat ir-rikors guramentat li ressqet I-attri¢i fl-14 ta’ Awwissu, 2018,

u li jagra hekk:

“(1) i fid-9 ta’ Jannar 2018 is-socjeta attri¢i ippartecipat u xtrat il-
bastiment bl-isem “Trading Fabrizia’ fbejgh b’subbasta li sehh fuqg ordni
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tal-Qorti tal-Jamaica kopja tas-‘Certificate of sale by the Admiralty Bailiff
of the Supreme Court of Judicature of Jamaica’ hawn anness u
mmarkat ‘AF1’.

(2) llli dan il-bejgh sar fuq ordni tas-Supreme Court fil-Jamaica li
ggib id-data tat-28 ta’ Gunju 2017.

(3)  Illi s-socjeta attrici hallset is-somma globali ta’ ghaxar miljun u
tlett elf dollaru Amerikan (US$ 10,300,000) liema somma tirrapprezenta
I-prezz li ghalih gie liberat I-imsemmi bastiment fis-subbasta, u dan kif
jidher ¢ar mill-kopji tat-trasferimenti bankarji kemm tad-depozitu (10%)
kif ukoll tal-bgija (90%) tal-prezz hawn annessi u mmarkati
kollettivament bhala Dok ‘AF2’.

4) llli fis-16 ta’ Jannar 2018, inhareg certifikat mir-Registratur tal-
Qorti tal-Jamaica i jistabilixxi li I-bastiment inbiegh fug ordni tal-Qorti
tal-Jamaica li inghatat fit-28 ta’ Gunju 2017 (dokument hawn anness u
mmarkat ‘AF3’); kif ukoll, Bill of Sale, hawn anness u mmarkat ‘AF4’,
favur is-socjeta attrici bhala xerrej, li jipprovdi li I-bastiment Trading
Fabrizia inbiegh u nxtara ghas-somma ta’ ghaxar miljuni, u tlett mitt elf
dolaru Amerikan (US$10,300,000) u li inbiegh liberu u frank.

(5) Wi wara li xtrat il-bastiment “Trading Fabrizia’ fis-16 ta’ Jannar
2018, is-socjeta attrici semmietu ‘Bright Star’ I-isem prezenti tal-
bastiment.

(6) i fit-23 ta’ Frar 2017, gabel sew |-Ordni tal-Qorti tal-Jamaica

tat-28 ta’ Gunju 2017 biex jinbigh il-bastiment b’subbasta, u qabel il-
bejgh b’subbasta fid-9 ta’ Jannar 2018, is-so¢jeta konvenuta ottjeniet
titolu ezekuttiv mill-Qrati Maltin in konsegwenza tal-ipoteka navali li
kienet registrata favur taghha fir-registru tal-bastimenti merkantili Malti
fil-konfront tal-bastiment li dak iz-zmien, fi Frar 2017, kien jismu
‘Trading Fabrizia’ u fil-konfront tas-sidien precedenti tieghu
Capitalease SpA.

(7) Wi filkhamsa (5) ta’ Marzu 2018 inhareg formal order mill-Qrati
Jamaikani fejn is-somma ta’ tlett miljun dollaru Amerikan ($3,000,000)
giet riservata a favur is-soc¢jeta konvenuta u ¢ioe a favur Jembed Srl in
sodisfazzjoni tal-pretenzjonijiet taghha. Kopja ta’ dan Il-ordni hawn
annessa u mmarkata ‘AF5’.

(8) Il fid-19 ta’ Gunju 2018 il-bastiment ‘Bright Star’, taht sidien
godda u wara I-bejgh bis-subbasta sureferit, kien fi trigtu minn Kavkaz
fir-Russja ghall-Venezuela mimli bit-tlettin elf (30,000) tunnellata gamh.
Gie ordnat jiegaf fl-ibhra territorjali Maltin sabiex jiehu I-bunkers, u malli
wagqgaf Malta biex jiehu I-bunkers sab ruhu arrestat permezz ta’ mandat
ta’ arrest ezekuttiv nru 998/18 mahrug mis-socjeta konvenuta, li rrizulta
kienet kreditri¢i tal-bastiment qabel ma’ dan kien inbigh b’subbasta
ghal dejn li kien jappartjenti lis-sidien prec¢edenti tal-bastiment.
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(9) i dan l-arrest kien manifestament illegali, u I-mandat ta’ arrest
ezekuttiv gatt ma missu inhareg, stante li I-ezekutant ma kellu ebda dritt
legittimu sabiex jarresta |-bastiment ghal dejn tas-sidien precedenti
wara li |-bastiment inbiegh b’subbasta, liberu u frank. Il-kreditu tas-
socjeta konvenuta kellu jithallas biss mir-rikavat tal-bejgh tal-bastiment
b’subbasta u ma seta qatt isegwi I-bastiment wara li dan gie mibjugh
b’subbasta. Il-bastiment inbigh b’subbasta liberu u frank u ghalhekk
ma jezisti ebda droit de suite versu |-bastiment wara li dan inbigh. Di
piu’, is-socjeta konvenuta kienet konxja tal-istess subbasta gewwa I-
Jamaica ghaliex din saret fuq it-talba originali taghha stess.

(20) 1Nl ai termini ta’ Artikolu 37D ta’ Kapitolu 234 tal-ligijiet ta’ Malta,
kull dritt jew pretenzjoni li jista’ jkollu kwalunkwe kreditur, inkluz dak tas-
socjeta rikorrenti fil-kaz odjern li kellha ipoteka navali, trid tigi sodisfatta
mir-rikavat tal-bejgh u ¢ioe, mill-prezz li thallas ghal bastiment fil-Qrati
Jamaikani mis-socjeta esponenti meta din xtrat il-bastiment fil-bejgh
b’subbasta.

(11) i ghalhekk dan I-arrest tal-bastiment kien ghal kollox illegali,
abbuziv u vessatorju u ghal din ir-raguni, fit-22 ta’ Gunju 2018 gie
ppresentat rikors numru 653/18 mis-socjeta attrici ghar-revoka tal-fuq
imsemmi mandat ta’ arrest ai termini tal-Artikolu 281(1) tal-Kap. 12.

(22) 1lli sadanittant, I-bastiment merkantili, li hu bulk carrier, kien taht
time charterparty bejn is-sidien u t-time charterers. Ic-charterer tal-
bastiment kien ged ihallas ghaxart elef, tlett mija u hamsin dollaru
Amerikan (USD 10,350) kull jum fkirja (hire), kif ukoll elfejn dollaru
Amerikan (USD 2,000) kuljum ghal-konsum ta’ bunkers. Il-hlas ta’ din
il-kirja lis-sidien giet sospiza u mwaqqfa waqt li I-bastiment kien ghadu
tant arrest u l-vjagg lejn Venezuela baga jigi ttardjat u dan skont it-
termini u I-kundizzjonijiet tal-istess time charterparty. Kopja tal-fixture
recap tac-charterparty hawn anness u mmarkat AF6.

(23) 1lii s-sidien ghalhekk kellhom obbligi u pressjoni kummerc¢jali
kbira sabiex jkomplu fi trigthom malajr kemm jista’ jkun, apparti li kienu
gedin jesponu ruhhom ghal danni sostanzjali u ghalhekk wara l-arrest
tal-bastiment mis-socjeta konvenuta, is-socjeta attri¢i offriet Letter of
Undertaking minghand il-P&l Club rinomata taghhom, Steamship
Mutual, li hija membru tal-International Group of P & | Clubs sabiex din
tigi ddepositata fir-registru tal-Qrati Maltin sabiex il-mandat jigi revokat
sakemm tigi risolta I-kwistjoni tal-illegalita tal-arrest. 1zda, is-socjeta
konvenuta Jebmed Srl bla raguni valida, ma accettatx din il-garanzija.
Ma kien hemm ebda raguni ghaliex s-soc¢jeta konvenuta ma kelliex
taccetta din il-garanzija minn P & | Club rinomat bhal dan, b’cCertifikat
ta’ A financial rating, ghajr sabiex tkompli taghmel pressjoni ghall-kollox
illegali u illecita’ fuq is-sidien il-godda tal-bastiment bl-isperanza li
minflok jiddepositaw flus kontanti fir-registru tal-Qorti u tiggieled dan I-
arrest ghal kollox illegali, tagbad u thallas lis-so¢jeta konvenuta.
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(14) i minhabba dan is-socjeta attrici, taht pressjoni kbira, ma kellha
ebda ghazla hlief li tiddeposita flus kontanti fl-ammont ta’ Euro
779,346.61 fir-registru tal-Qrati Maltin permezz ta’ Cedola ta’ Depositu
Numru 1205/18, u dan naturalment minghajr pregudizzju ghall-
eccezzjoni tal-illegalita ta’ I-arrest, fejn is-socjeta attri¢i eccipiet li dan
ged isir “sabiex is-somma tigi rilaxxata lil min ikollu dritt ghaliha skond
il-Ligi tenedo fatt li I-Mandat ta’ Arrest qed jigi kkontestat bis-sahha
stante l-illegalita u n-nullita tieghu”. Kopja ta¢-Cedola ta’ Depositu
hawn annessa u mmarkata bhala Dok ‘AF7’.

(15) llliwara li giet ddepositata garanzija s-sidien ippresentaw kontro-
mandat Numru 1030/18 li gie akkordat fit-22 ta’ Gunju 2018.

(26) i fit-tnax (12) ta’ Lulju 2018, permezz ta’ digriet, 1-Onorabbli
Qorti ddecidiet ir-rikors ghar-revoka fejn is-so¢jeta attrici kienet talbet li
I-mandat ta’ arrest li gie sostitwit bil-fondi ddepositati fil-qorti, jigi revokat
u I-flus rilaxxati a favur is-sidien tal-Bright Star.

(17) L-Onorabbli Qorti ddecidiet li tastjeni milli tiehu konjizzjoni tat-
talba kif imressga mis-socjeta attri¢i ghar-rilaxx favuriha tal-ammont ta’
Euro 779,346.61 iddepositat permezz ta’ cedola numru 1205/18 ghaliex
fl-opinjoni tal-Onorabbli Qorti artikolu 281 ma kienx applikabbli. II-Qorti
galet: “Ma kenitx il-fehma tal-legislatur li din |-pro¢edura (taht I-artikolu
281) tintuza niex mandat jew att ezekuttiv iehor jigi attakkat jew
imhassar ghal ragunijiet ta’ kontestazzjoni li huma marbuta mal-mertu
nnifsu li, bis-sahha tieghu l-istess att ezekuttiv ikun inhareg.” l-Qorti
kienet ukoll tal-fehma li “Jidher li I-bastiment iqgis Ii I-pro¢edura tal-lum
tista tixxiebah mar-rimed;ji li I-ligi taghti fil-kaz tat-talba ta’ hrug ta’ Kontro
Mandat kawtelatorju. Huwa car li r-rimedju moghti mil-ligi taht |-artikolu
281 ma huwiex l-istess bhall-ghazla ta’ rimdeji moghtijin mill-istess
Kodici fil-kaz ta’ Mandati kawtelatorji’ u kkonkludiet li: “Jidher li din hija
kwestjoni li tkun trid titressaq b’azzjoni u fis-sura xierga quddiem il-Qorti
kompetenti.”

(18) lli bhala konsegwenza ta’ dan kollu, illum ghandna sitwazzjoni
fejn:

a. [l-bastiment Bright Star gie arrestat illegalment mill-ezekutant
li kien jaf mhux biss Ili I-ligi taghna ma taghtih ebda dritt sabiex
jarresta |-bastiment ghad-dejn tas-sidien precidenti wara i I-
bastiment ikun inbiegh b-subbasta, izda li I-ligi taghna permezz ta’
artikolu 37 tistipula b’mod espress, li l-interess ta’ kull kreditur inkluz
kreditur li ghandu ipoteka navali jrid jigi enforzat u indirrizat lejn u
versu ir-rikavat fis-subbasta;

b. [l minhabba I-obbligi kummerc¢jali taghhom, is-sidien gew
kostretti li jiddepositaw is-somma ta’ seba mija disgha u sebghin elf,
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tlett mija u sitta u erbghin ewro u wiehed u sittin ¢entezmu
(€779,346.61) sabiex il-bastiment ikun jista’ jkompli fug xogholu.

C. i nel frattemp is-siddien il-godda bghatu danni u
konsegwenzi serji ta’ dan l-att illegali u ghal kollox abbuziv.

d. Li kellha tigi intavolata din l-azzjoni fuq il-meriti biex dan [-
arrest jigi ddikjarati illegali, u sabiex il-flus depositati jigu rilaxxati lis-
socjeta ezekutata, b’talba ghad-danni sofferti.

(19) i s-sidien tal-bastiment sofrew danni sostanzjali minhabba I-
azzjoni illegali tas-socjeta rikorrenti, inkluz it-telf tal-kirja ghaliex il-
bastiment kellu jmur off hire waqt |-arrest, I-ispejjez ta’ penali taht ic-
charterparty, |-konsum ta’ aktar bunkers waqt li I-bastiment kien
magbud Malta, it-telf tal-uzu tas-somma ta’ €779,346.61, flimkien ma’
l-ispiza tad-depozitu ta’ l-istess somma, it-telf tal-imghaxijiet, danni
minhabba tibdil fir-rati tal-kambju, spejjes addizzjonali bhal hlasijiet lil
agenti fMalta waqt li I-bastiment inzamm taht arrest fMalta, oltre
spejjes relatati mall-bastiment mizmum fMalta, spejjes legali, kif ukoll
I-ispejjes tal-grati ghal pro¢eduri li kellhom jigu intavolati u trattati ghal
Xejn u minhabba I-passi vessatorji u malizzjuzi li hadet is-soc¢jeta
konvenuta.

(20) Illi in konsegwenza ta’ dak kollu li intqal hawn fuq, I-effetti kollha
tal-mandat ezekuttiv ta’ arrest ghandhom jithassru, effettivament
permezz tar-ritorn tas-somma ddepositata lis-so¢jeta attric¢i, u dan
ghaliex mandat ezekuttiv ta’ arrest ghal djun ta’ sidien precedenti gatt
ma ghandu jinhareg fug bastiment wara li dan inkun inbiegh b’subbasta
lis-sidien godda tieghu.

Ghaldagstant, ir-rikorrenti umilment titlob lil din [-Onorabbli Qorti sabiex:

(1) Tiddikjara illi I-mandat ta’ arrest ezekuttiv nru 998/18 mahrug
fuq talba tas-so¢jeta konvenuta kien ghal kollox illegali u/jew null
skont il-ligi Maltija inkluz ai termini tal-artikolu 37D tal-Att dwar il-
Bastimenti Merkantili.

(2)  Tiddikjara illi t-titolu ezekuttiv tas-soc¢jeta konvenuta mhuwiex
enforzabbli fil-konfront tal-bastiment Bright Star wara li dan gie
mibjuh liberu u frank permezz ta’ subbasta quddiem il-Qrati gewwa
[-Jamaica u dan ai termini tal-ligi nostrana inkluz Artikolu 37 D tal-Att
dwar il-Bastimenti Merkantili.

(3) Tiddeciedi li I-fondi li huma ppresentament depositati taht I-

awtorita ta’ din I-Onorabbli Qorti permezz ta’ Cedola ta’ Depositu
numru 1205/18 jigu rilaxxati favur is-socjeta attrici.

Pagna 5 minn 27



App. Civ. 846/18/2

(4)  Tordna r-rilaxx tal-fondi ddepozitati fir-Registru tal-Qrati
permezz ta’ Cedola ta’ Depositu numru 1205/18 favur is-socjeta
attrici.

(5) Tiddikjara illi ai termini tal-artikolu 279 tal-Kap 12 is-socjeta
konvenuta ghandha thallas id-danni sofferti mis-socjeta attrici in
konsegwenza tal-arrest nurmu 998/2018.

(6)  Tillikwida d-danni sofferti mis-socjeta attrici minhabba |-
mandat ta’ arrest numru 998/2018.

(7)  Tikkundanna lis-so¢jeta konvenuta thallas lis-socjeta attri¢i id-
danni hekk likwidati flimkien mal-imghaxijiet.

Bl-ispejjez, inkluzi dawk tal-proceduri tal-atti tal-Mandat numru
998/2018, u bl-ingunzjoni tal-konvenuti ghas-subizzjoni”.

2. Rat ir-risposta guramentata tas-socjeta konvenuta li in forza taghha
eccepiet:
“1. llli gabel xejn jinghad illi ghalkemm is-so¢jeta esponenti ma gietx

notifikata skont il-ligi in kwantu illi r-rapprezentant legali tal-istess
soc¢jeta ma huwiex Stefano Arecco u dan skont kif jirrizulta mid-
dokumenti hawn annessi u mmarkati ‘Dok JEB X1’ u ‘Dok JEB X2’,
b’lealta lejn dina I-Onorabbli Qorti u sabiex jigi evitat dilungar inutili ta’
dawn il-pro¢eduri, tenut kont tal-fatt illi fl-atti tal-Qorti hemm ukoll
traduzzjoni bil-lingwa Ingliza, I-istess socjeta esponenti gieghda taghti
ruhha b’notifikat u tipprezenta r-risposta guramentata taghha.

2. llli in linea preliminari, in-ne bis in idem fir-rigward tal-ewwel, il-
hames, is-sitt u s-seba’ talbiet. Dawn I-istess talbiet precizi gja gew
proposti mill-Bastiment rikorrenti u mi¢huda minn dina I-Onorabbli Qorti
wara smiegh tar-rikors bin-numru 653/2018 JRM, kopja tas-sentenza
gieghda tigi hawnhekk annessa u mmarkata bhala “Dok JEB1”. L-
ewwel talba tinsab tanht appell, bis-smiegh skedat ghat-tlieta (3) ta’
Dicembru 2018. It-talbiet I-ohra gew decizi u ghaddew f'gudikat.

3. i wkoll in linea preliminari, l-intempestivita ta’ l-azzjoni fir-
rigward tat-tieni, it-tielet u r-raba’ talbiet, in kwantu illi kif §ja jinghad fl-
ewwel eccezzjoni, ghad hemm proceduri gudizzjarji pendenti illi
jimpingu direttament fuq tali talbiet proposti f'din il-kawza.

4. i fil-mertu u minghajr pregudizzju ghall-e¢¢ezzjonijiet
preliminari, it-talbiet rikorrenti ghandhom jigu respinti fit-totalita
taghhom bhala infondati fil-fatt u fid-dritt, u dan kif ser jigi ppruvat fil-
mori ta’ dawn il-proceduri u inter alia, ghar-ragunijiet segwenti:-
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(1) Is-socjeta esponenti pprocediet bil-hrug ta’ mandat ezekuttiv
t'arrest ta’ bcejje¢ tal-bahar abbazi ta’ ipoteka navali registrata
validalment fuq il-bastiment in kwistjoni f Malta.

Din l-ipoteka navali gatt ma giet estinta, spi¢cat jew intilfet u
ghalhekk I-istess mandat ezekuttiv gie akkordat u milqugh minn dina
[-Onorabbli Qorti.

(i) Fil-proceduri ta’ subbasta ghall-bejgh tal-bastiment gewwa |-
Jamaica, is-soc¢jeta esponenti ma gietx meqjusa illi hija kanonizzata
kreditri¢i b’titolu ezekuttiv li kellhu first ranking u ghalhekk I-interess
tal-kreditur ipotekarju fil-Bastiment ma ghaddiex ghad-dhul mill-
bejgh tal-istess Bastiment kif jipprovdi I-Artikolu 37D tal-Kapitolu 234
tal-Ligijiet ta’ Malta.

F'dan ir-rigward issir riferenza ghall-opinjoni legali tal-avukati
Gamajkani tas-socjeta esponenti fejn jiddikjaraw li “There is no
facility for the registration of the Maltese Mortgage in Jamaica and it
therefore does not have any coercive force until the Court has
exercised a judical function in relation to it” u dan minhabba li ma
jezisti I-ebda “reciprocal enforcement of judgements with either Malta
... iIn Jamaica”. Din l|-opinjoni legali gieghda tigi hawn annessa u
mmarkata bhala ‘Dok JEB2'.

(i)  La I-Bastiment u wisq angas is-sidien tieghu, atturi fdawn il-
pro¢eduri, ma jistghu b’xi mod jew iehor jpingu ruhhom bhala li huma
Xi vittmi u/jew jec¢cepixxu l-inno¢enza taghhom in kwantu illi minn
dejjem kienu konsapevoli tal-fatt illi I-kreditu tas-socjeta esponenti
gatt ma gie sodisfatt anzi kienu mwissija illi “any purchaser will have
to deal with the Registrar of Shipping at the port of registration of The
Vessel in Malta” u illi “there is a distinct risk that will be undertaken
by any purchaser from the Admiralty Bailiff in the present
circumstances in light of the known and fully disclosed position of the
mortgagee.™

Salv ec¢cezzjonijiet ulterjuri skont kif tippermetti I-ligi”.

3. Rat is-sentenza preliminari li tat il-Prim’ Awla tal-Qorti Civili fl-14 ta’
Jannar, 2020, li in forza taghha ¢ahdet I-e¢cezzjoni tar-res judicata tas-

socjeta konvenuta;

1 Ara pagna 3 u pagna 4 tan-nota ta’ sottomissjonijiet quddiem il-Qrati fil-Gamajka annessa u
mmarkata bhala ‘DOK JEB2'.
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4. Peress li sar eventwali appell minn din is-sentenza, din il-Qorti sejra
tirripproduci |-konsiderazzjonijiet li wasslu lill-Ewwel Qorti tasal ghall-

konkluzzjoni taghha:

“L-e¢cezzjoni mertu ta’ din il-kawza hi dik tar-res judicata. Is-socjeta
konvenuta issostni illi I-mertu ta’ din il-kawza, gia gie deciz b’zewg
digrieti cioe tal-Prim Awla tat-12 ta’ Lulju 2018 u I-provvediment finali
tal-Qorti tal-Appell tat-8 ta’ Frar 2019 b’enfasi partikolari fuq id-digriet
tal-Qorti tal-Appell. Il-kawza li ged issir mertu ta’ din I-e¢¢ezzjoni hi
kawza ghad-danni ghax l-attri¢i nomine ged issostni illi -mandat ta’
arrest ezekuttiv tal-bastiment Bright Star gia Trading Fabrizia (mandat
998/18) mitlub mis-soc¢jeta konvenuta inhared hazin u illegalment ghax
la darba |-vapur kien inbiegh b’subbasta fil-Jamaica, id-drittijiet tas-
so¢jeta konvenuta jibgghu enforzabbli fuq il-kreditu mil-bejgh u mhux
aktar fuq il-vapur skont il-Kap. 234 tal-Ligijiet ta’ Malta.

Saru proceduri mil-bastiment biex il-mandat ezekuttiv jigi revokat
permezz tal-procedura ai termini tal-artikolu 281 tal-Kap. 12 pero kemm
fid-digriet tal-Prim Awla tat-12 ta’ Lulju 2018 u mil-provvediment tal-
Qorti tal-Appell mil-imsemmi digriet tat-8 ta’ Frar 2019 il-mandat gie
konfermat bhala validu u t-talba ghar-revoka giet mi¢huda.

Is-socjeta konvenuta issostni li I-gudikat senjatament tal-Qorti tal-Appell
tat-8 ta’ Frar 2019 ghalget il-kwistjoni b’'mod definittiv fuq il-mertu
propost f'din [-azzjoni ¢ioe li I-hrug tal-mandat ta’ arrest kien ghal kollox
null u/jew illegali skont il-ligi Maltija ghax it-titolu ezekuttiv tas-socjeta
konvenuta ma jistax jigi enforzat aktar fuq il-vapur.

Ta’ min jirreleva, ghalkemm mhux strettament pertinenti ghal din I-
eccezzjoni, illi waqt il-varji azzjonijiet mehuda mil-partijiet, il-vapur gie
rilaxxat wara li thalliet garanzija fi flus flok |-arrest tal-vapur ghat-titolu
ezekuttiv pretiz mis-soc¢jeta kovenuta. Aktar tard l-istess socjeta
konvenuta giet awtorizzata tizbanka I-imsemmija garanzija in forza tat-
titolu ezekuttiv u bis-sahha tal-provvediment tat-8 ta’ Frar 2019. Pero I-
attri¢i nomine ottjeniet il-hrug ta’ mandat ta’ sekwestru kawtelatorju fuq
[-ammont depozitat fil-Qorti li ghadu fis-sehh ghax giet michuda t-talba
tas-socjeta konvenuta biex tirrevoka I-imsemmi mandat ta’ sekwestru
kawtelatorju peress li hemm pretensjoni ta’ danni da parti tal-attrici
nomine li setghet tigi kawtelata bil-mandat.

[I-Qorti ser tghaddi issa biex tqis |-e¢¢ezzjoni fid-dawl ta’ dawn il-fatti.
Bla dubju kemm il-provvediment tal-Prim Awla u dak tal-Qorti tal-Appell
li ¢ahdet it-talba biex jigi revokat il-mandat ta’ arrest ezekuttiv tal-vapur
in kwistjoni jew il-garanzija in sostituzzjoni kienu digrieti u mhux
sentenza. Il-pro¢edura adoperata cioe taht l-artikolu 281 tal-Kap. 12 hi
pro¢edura sommarja intiza biex tqis jekk l|-esekuzzjoni ta’ titolu
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ezekuttiv hux wiehed skont il-ligi. L-iskop ta’ tali artikolu gatt ma kien li
jigi investit il-mertu |-validita o meno tat-titolu innifsu izda biss [-att
ezekuttiv mahrug min Qorti kompetenti biex jigi realizzat id-dritt tal-
kreditur li jrid jipprova biss fuqg bazi prima facie li jgawdi titolu ezekuttiv.
Hi I-urisprudenza kostanti tal-Qorti taghna illi t-thassir imsemmi fl-
artikolu 281 tal-Kap. 12 ¢ioe ghal ‘raguni valida skont il-ligi’ hi immirata
ghal xi irregolarita jew nuqqas fl-att ezekuttiv innifsu u mhux fit-titolu
ezekuttiv li bis-sahha tieghu inhareg I-att. Jigi enfasizzat illi I-procedura
biex jigi attakkat it-titolu mhux misjuba fl-artikolu 281 tal-Kap. 12 izda
fil-pro¢edura ordinarja kontenzjuza. Tant hu hekk illi l-istess artikolu
281(1) jaghti r-rimedju ghat-thassir ta’ att ezekuttiv ‘minghajr
pregudizzju ghal kull jedd iehor taht din il-ligi jew xi ligi ohra’. Dan ifisser
illi I-artikolu 281 ihalli mhux mittiefes id-drittijiet tal-partijiet fil-mertu tat-
titolu kemm jekk fil-parti sostantiva jew fil-parti procedurali tal-mertu. 1l-
Qorti tal-Appell fis-sentenza Dr Robert Zammit vs Pierre Falzon et
(13/07/2018) qalet hekk:

“Madankollu, in generali, jista’ jinghad |li mandat jista’ jigi biss attakkat
kemme-il darba jkun inhareg minn Qorti zbaljata jew jekk ikun hemm xi
difett fil-forma. Meta I-ligi riedet tfisser fliema Cirkostanzi jista’ jintalab il-
hrug tal-Kontro-Mandat, dan qalitu u fissritu b’reqga, per ezempiju, fl-
Artikoli 836, li jitkellem dwar Mandati kawtelatorji. ll-Mandat mertu tal-
kawza prezenti mhuwiex Mandat kawtelatorju”.

Hu maghruf fil-gurisprudenza illi l-e¢cezzjoni tar-res judicata hi
ammissibbli meta jkun hemm sentenza definitiva fuq il-mertu. F’dan il-
kaz zgur ma jistax jinghad li I-provvediment jew digriet, kif del resto
jsejjanlu I|-legislatur bil-procediment taht l-artikolu 281 jikkostitwixxi
sentenza definitiva fuq il-mertu tat-titolu innifsu li inghatat bejn I-istess
persuni, fuq l-istess oggett u l-istess kawzali. Ghalkemm jista’ jitgies li
I-pro¢edura taht l-artikolu 281 ma ghandhiex titgies bhala digriet
interlokutorju pur izda digriet definittiv pero tali digriet jolgot biss I-
ezekuzzjoni definitiva tat-titolu izda mhux it-titolu nnifsu li I-impunjattiva
ghalih irid isir bil-mezz normali ta’ kawza kif del resto sar b’din il-kawza
guddiem il-Qorti li fiha tressqet I-ec¢¢ezzjoni u fejn il-partijiet ghandhom
iressqu |-provi kollha necessarji biex jippruvaw it-tezi taghhom,
kwistjoni li fil-pro¢edura sommarja taht I-artikolu 281 langas hi
permessa. Di fatti I-ewwel zewq talbiet tal-attrici nomine huma intizi biex
jigi dikjarat null u/jew illegali I-mandat ta’ arrest ezekuttiv fil-mertu tieghu
mhux fil-forma tieghu u |-konsegwenzi kollha li gabu mieghu fil-mori tal-
pro¢eduri li ghadhom ma intemmux; kif ukoll u marbuta sfig maghha
talba biex jigi dikjarat li I-mandat hu null jew illegali ghax inhareg in forza
ta’ titolu ezekuttiv liema titolu mhux ezegwibbli kontra |-vapur li fil-
konfront tieghu inhareg il-mandat. Dawn il-kwistjonijiet fil-mertu
ghadhom ma gewx decizi finalment minn ebda Qorti ghax kull ma gie
deciz hu I-legalita pro¢edurali tal-hrug tal-mandat. It-titolu jew elementi
minnu setghu jigu attakkati biss skont il-ligi wara |-esekuzzjoni tal-
mandat. 1l-Qorti tista’ tiegaf hawn u tichad |-e¢¢ezzjoni tas-socjeta
konvenuta. Pero ghal kompletezza ser tqis iz-zewg digrieti li waslu biex
issir din I-ec¢ezzjoni.
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[I-Qorti tqis li kemm |-ewwel Qorti bid-digriet taghha tat-12 ta’ Lulju 2018
u |-Qorti tal-Appell bid-digriet taghha tat-8 ta’ Frar 2019 ma setghux
jidhlu fil-mertu dwar il-validita tat-titolu tendenti biex jinhareg il-mandat
specifiku u ad hoc izda biss |-ezistenza tieghu prima facie biex jaslu
jgisu jew l-esekuzzjoni tieghu kinitx milquta’ minn xi ghelt jew nuggas
proc¢edurali. Jidher mhux kontestat li s-soc¢jeta konvenuta tgawdi titolu
ezekuttiv cioe ipoteka navali. L-ewwel Qorti fil-fatt ghamlitha ¢ara u
galet hekk:

“lli din il-Qorti, fl-istharrig li jmissha taghmel fi pro¢edura bhal din, ma
tinbidilx f'Qorti ta’ revizjoni ulterjuri tal-ilmenti fil-mertu dwar it-titolu li
jkun. Ghalhekk din il-Qorti ghandha togghod b’seba’ ghajnejn biex ma
thallix kwestjoni dwar Mandat mahrug minn Qorti tinbidel fi kwestjoni ta’
ftuh mill-gdid tal-mertu jew billi thalli li jiddahhlu fin-nofs kwestjonijiet
ohrajn li jista’ jkun hemm bejn il-partijiet involuti fdak il-Mandat. F’dan
ir-rigward, il-Qorti tqis li I-mottiv li jkun wassal lil xi hadd biex jitlob il-hrug
ta’ Mandat m’ghandux, bhala regola, ikun raguni biex il-Qorti tistharreg
is-siwi tieghu. Dan jinghad aktar u aktar fejn il-Mandat ikun wiehed
ezekuttiv, imsejjes fuq titolu li jkun ezegwibbli;

llli I-Qorti tista’ tifhem I-argument tal-Bastiment u jista’ jkollha I-fehmiet
taghha dwar is-siwi tal-istess, ukoll fid-dawl ta’ dak li tghid il-ligi Maltija,
imma jibga’ I-fatt li I-kwestjoni tal-istharrig tas-siwi tat-titolu ma tagax taht
[-ezercizzju li jmissu jsir fazzjoni mibdija taht I-artikolu 281 tal-Kapitolu
12 tal-Ligijiet ta’ Malta. Jidher li din hija kwestjoni li tkun trid titressaq
b’azzjoni u fis-sura xierga quddiem il-Qorti kompetenti”.

Tajjeb li jinghad li I-Qorti tal-Appell ¢ahdet I-appell tal-vapur ghalkemm
kif galet hi, ghal ragunijiet differenti mill-ewwel Qorti pero kienet
konsapevoli li marbuta mal-pro¢edura stabbilita fil-artikolu 281 tant li d-
decide taghha kien li ikkonfermat ‘i¢-cahda tat-talbiet tal-basiment
appellant’, ghalkemm fil-konsiderazzjonijiet taghha dehrilha li tmur oltre
milli marret I-ewwel Qorti u messet argumenti li fil-fehma ta’ din il-Qorti
kienu jmorru oltre milli sempli¢i determinazzjoni ta’ titolu ezekuttiv u jekk
[-esekuzzjoni tieghu skont l-att ezekuttiv maghzul hux milqut minn xi
nuggas procedurali u dan meta I-pro¢eduri ghal revoka ta’ mandat qatt
ma huma intizi ghal mertu shih u provi ezawrjenti fir-rigward tal-validita
tat-titolu. Madankollu fid-decide ikkonfermat id-digriet tal-ewwel Qorti.
L-ewwel Qorti espressament astjeniet milli tiehu konjizzjoni tat-talba
jekk il-mandat hux null jew illegali minhabba d-dispost tal-artikolu 37 tal-
Kap. 234. II-Qorti tal-Appell ma iddikjaratx ruhha fuq din il-kwistjoni fid-
decide u kieku ghamlet hekk kienet tmur oltre dak Ii jipprovdi I-artikolu
281 li fl-anhar mill-ahhar hi pro¢edura sommarja”.

5. Rat is-sentenza finali li tat l-istess Prim’ Awla tal-Qorti Civili fis-27

ta’ Mejju, 2021, li in forza taghha giet deciza |-kawza fis-sens li gej:
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“...tichad l-e¢¢ezzjonijiet kollha tas-socjeta konvenuta u tilga’ t-talbiet
attrici, filwaqt li tordna I-izbank ta’ kull somma depozitata fil-Qorti favur
is-socjeta attri¢i u tikkundanna lis-so¢jeta konvenuta thallas lis-socjeta
attrici s-somma ta’ €33,692 in linea ta’ danni. L-imghax fuq id-danni
jiddekorru mid-data tas-sentenza. Spejjez tal-kawza inkluz dawk
konnessi mas-sentenza in parte tal-14 ta’ Jannar 2020 jithallsu mis-
socjeta konvenuta”.

6. Dik il-Qorti tat is-sentenza taghha wara li ghamlet is-segwenti

konsiderazzjonijiet:

“Din hi kawza fejn il-mertu taghha idur madwar Il-effetti legali fuq ipoteka
navali registrata fMalta wara bejgh b’subbasta tal-vapur f'gurisdizzjoni
estera.

lI-fatti rilevanti safejn jolqtu din il-kawza huma s-segwenti.

Fit-23 ta’ Frar 2017 is-socjeta konvenuta Jebmed ottjeniet I-ezegwibilita
ta’ titolu ezekuttiv mill-Qrati Maltin b’effett ta’ ipoteka navali li kienet
registrata a favur taghha fil-11 ta’ Mejju 2016 fir-registru tal-bastimenti
merkantili Malti fil-konfront tal-bstiment 'Trading Fabrizia’ b’bandiera
Maltija u s-sidien tieghu Capitalease SPA (fol. 284 tal-process).

FI-1 ta’ Gunju 2017, is-so¢jeta Jebmed ottjeniet sentenza mill-Qrati
Maltin (fol. 298 tal-process) li ikkonermat li s-socjeta konvenuta bhala
kreditri¢i ipotekarja kellha dritt tiehu pussess tal-bastiment ai termini tal-
artikolu 42(1)(a) tal-Kap. 234.

Sadattant il-vapur kien gie arrestat fil-Jamaica fuq talba tal-istess
socjeta konvenuta u b’ordni tat-28 ta’ Gunju 2017 il-Qorti Suprema tal-
Jamaica ordnat il-valutazzjoni u bejgh bl-irkant tal-vapur. ll-vapur
inbiegh u mir-rikavat gew riservati s-somma ta’ tlett miljuni dollari
Amerikani li minnhom fil-mori tal-pro¢eduri odjerni gew zbankati zewg
miljuni dollari Amerikani u jidher mill-atti, mhux kontradett, illi ghad
hemm bilan¢ ta’ miljun dollaru Amerikan mizmuma mill-Qorti fil-Jamaica
sabiex is-socjeta konvenuta iggib prova tal-kreditu dovut lilha ta’ ¢irka
USD831,000.

Is-socjeta konvenuta ged issostni illi I-ipoteka navali Maltija ma gietx
estinta mill-bejgh u nonostante |i ghandha titolu ezekuttiv rez
ezegwibbli, il-Qorti fil-Jamaica irrifjutat li tirrikonoxxi tali ipoteka. Is-
socjeta konvenuta issostni li I-bejgh tal-vapur fil-Jamaica ma gabx fix-
xejn l-ipoteka navali Maltija u illi allura I-istess socjeta kellha u ghandha
d-dritt fuq il-vapur b’sidien godda biex tithallas il-kreditu dovut lilha mill-
istess vapur. Fil-fatt dak li wassal ghal kawza prezenti hu I-mandat ta’
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arrest tal-vapur wara |-bejgh tieghu fil-Jamaica. ll-vapur issa ta’ sidien
godda kien ibahhar lejn ir-Russja u wagaf ghal bunkering fMalta fejn
gie milqut mill-mandat ta’ arrest u biex jinheles mill-mandat is-socjeta
attrici iddepozitat is-somma ta’ €778,000 fil-Qorti u rabtithom
b’sekwestru biex tressaq il-pretensjoni taghha fdin il-kawza. Din il-
pretensjoni hi wahda semplic¢i ¢ioe li |-arrest tal-vapur kien illegali ghax
la darba inbiegh I-ipoteka navali ma kien fadlilha ebda sahha fuq il-
vapur izda biss fuq ir-rikavat mill-bejgh.

Jibda biex jinghad illi fl-atti jirrizulta parir legali fuq il-ligi fil-Jamaica li ma
giex kontestat (fol. 872 tal-proc¢ess). Remone J. Foster, avukat fil-
Jamaica fl-affidavit tieghu spjega li I-ligi u I-gurisprudenza fil-Jamaica
ma jaghtix hjiel dwar id-dritt ta’ preferenza moghtija lil ipoteki navali
esteri pero hi I-fehma tieghu li ipoteka navali estera, ippruvata fil-Qorti
tal-Jamaica, tinghata priorita gawwija ghal hlas tal-kreditu marbut
maghha wara I-bejgh tal-vapur. Tant hu hekk illi jistqarr li giet riservata
somma mill-bejgh biex taghmel tajjeb ghal pretensjoni ta’ Jebmed
naxxenti mill-ipoteka navali wara |i I-istess tressaq il-proc¢eduri
necessarji fil-Qorti tal-Jamaica dwar il-kreditu dovut lilha. Dan peress
illi skont il-ligi tal-Jamaica ipoteka navali kemm registrata fil-Jamaica
jew le ma ghandhiex drittijiet enforzabbli immedjati izda I-kreditu li
wassal ghall-otteniment tal-ipoteka navali jrid jigi ippruvat bhal kull
dreditu kummercjali iehor. Madankollu skont il-ligi tal-Jamaica darba li
jsir bejgh ta’ vapur kull ‘lien’ u ‘encumbrance’ jew ‘registered mortgage’
marbuta mal-vapur jigu estinti.

ll-kwistjoni madankollu hi jekk il-bejgh tal-vapur fil-Jamaica estingwietx
il-jledd tas-socjeta konvenuta li terga’ tarresta I-vapur, issa mibjugh
b’ordni tal-Qorti fil-Jamaica, meta dan kien qgieghed Malta ghal
bunkering fi trigtu ghal pajjiz esteru, ghall-istess kreditu li bhalissa hu
riservat fil-Qorti tal-Jamaica soggett ghal kundizzjoni li Jebmed i
tipprova I-kreditu taghha.

[I-Qorti tqis illi I-ligi Maltija tipprovdi ghal dan il-kwezit. L-artikolu 37D(1)
tal-Kap. 234 jipprovdi kif gej:

“Ipoteka navali registrata tibga’ tolqot bastiment jew sehem fih li dwaru
tkun registrata sakemm tigi mhallsa:lzda meta |-bastiment jkun gie
konfiskat tant dan I-Att |-interess tal-kreditur ipotekarju fil-bastiment
ghandu jispic¢a jekk il-kreditur ipotekarju jkun awtorizzat, ikun
ikkonsenta, jew ikkontribwixxa ghall-att, nuggas, jew omissjoni li bhala
konsegwenza taghha I-bastiment jigi konfiskat:

Izda wkoll, li meta bastiment ikun gie mibjugh wara ordni jew bl-
approvazzjoni ta’ qorti kompetenti li fil-gurisdizzjoni taghha I-
bastiment kien fiz-zmien tal-bejgh, I-interess tal-kredituri kif ukoll
dak ta’ kull kreditur iehor ipotekarji fil-bastiment jigi mghoddi
ghad-dhul mill-bejgh tal-bastiment mhux issodisfatti mnizzla fih:
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Izda wkoll, meta bastiment ikun inbiegh minn kreditur ipotekarju
pussessur skont id-drittijiet tieghu skont I-artikolu 42(1)(b) u jigi dikjarat
fl-att ta’ bejgh li I-bastiment ikun ged jinbiegh liberu minn dak il-piz,
ghaldagshekk id-drittijiet Ii jitnisslu minn dik l-ipoteka navali registrata
ma jibgghux iktar esegwibbli ghar-rigward ta’ dak il-bastiment”.

Hi I-fehma tal-Qorti li I-proviso ghall-artikolu 37D(1) ¢ioe dik il-parti li tqis
il-kkonsegwenza ta’ bejgh ‘wara Qorti kompetenti li fil-gurisdizzjoni
taghha I-bastiment kien fiz-zmien tal-bejgh’ hi ¢ara bizzejjed biex tnehhi
kull dubju. Ma hemm ebda indikazzjoni fl-atti li I-bejgh ma giex ordnat
minn Qorti kompetenti. II-Qorti tal-Jamaica mexxiet il-pro¢eduri tal-
bejgh skont il-ligi tal-Jamaica u filwaqt li gharfet |-ezistenza tal-ipoteka
navali favur s-soc¢jeta konvenuta, irriservat somma flus mir-rikavat biex
biha jigi sodisfatt il-kreditu ta’ Jebmed la darba jipprova I-kreditu marbut
mal-ipoteka navali kif titlob il-ligi tal-Jamaica.

Ma hemm xejn fil-ligi Maltija li ixxejjen |-effetti tal-artikolu 37D(1) ghal
dak li ghadu kif inghad. Ghalkemm il-parti introduttiva tal-artikolu
37D(1) tghid li I-ipoteka navali tibga’ tolqot il-bastiment sakemm din tigi
mhallsa pero Il-istess artikolu jimponi ec¢ezzjonijiet ghal tali regola
generali fosthom il-bejgh b’ordni jew approvazzjoni tal-Qorti bhal fdan
il-kaz. Ma ffissirx b’dagshekk illi I-kreditur jitlef id-dritt tieghu privileggjat
izda d-drittijiet privileggjati tieghu jigu trasferiti mill-vapur ghar-rikavat
mill-bejgh. Dan ifisser li hu X'inhu r-rikavat, jidhlu fis-sehh ir-regoli tal-
preferenza tal-kreditu fejn ikun hemm diversi kredituri li jippretendu hlas
mir-rikavat tal-bejgh. Skont il-ligi tal-Jamaica, Jebmed kienet tgawdi
mit-tieni oghla preferenza in forza tal-ipoteka navali darba i I-kreditu jigi
ippruvat kif trid il-ligi tal-Jamaica.

lI-Qorti tqis li jekk dan il-principju ser isib skoll ghall-applikazzjoni tieghu
ser jikkreja xkiel kbir ghal kummer¢ marittimu internazzjonali fejn jista’
jwaggaf ghal kollox it-trasferimenti ta’ vapuri b’ordni jew
b’approvazzjoni tal-Qorti kemm-il darba jitgies dubjuz it-titolu li bih jigi
trasferit il-vapur, avolja kif sehh f'dan il-kaz fil-Jamaica, il-vapur inbiegh
'free of all mortgages, liens and encumbrances’.

Din tidher ukoll li hi |-pozizzjoni Ingliza. Robert Goff LJ:

“The word ‘encumbrances’ refers, we incline to think, to proprietary and
possibly also possessory rights over the ship: the expression would, for
example, certainly embrace a ship’s mortgage and possibly also a
possessory lien”.

FI-Admiralty Jurisdiction and Practice, 5th ed., 2017 fAppendix 1, il-
partijiet rilevanti ghal vertenza jqisu kif gej:

“(a) a judicial sale of a vessel free and unencumbered gives the
purchaser a free titile valid against the whole world;
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(b) this is the case whether the judicial sale has been effected in
England or in another country;

(c) after the judicial sale, such rights as the creditor has now lie not
against the vessel but against the proceeds of the sale of the vessel,

(d) those propositions are supported by several decided authorities,
starting with the House of Lords decision in Castrique v Imrie (1969) LR
4 HL 414;

(e) absent those propositions, commercial maritime interests would be
prejudiced around the world, the value of vesels sold under judicial sale
being severely diminished were there to be any doubt as to whether the
sale had truly been effected free of encumbrances”.

Dawn il-prin€ipji gew sottolineati fThe Phoenix (2014) moghtija mll-
Eastern Caribbean Supreme Court. L-Imhallef Baptiste JA gal hekk:

“at common law the legal effect of judicial sales has been long
recognized. A judicial sale extinguishes not only the lien which led to the
arrest and sale but all other liens attached to the property. The liens are
transferred to the fund created by the proceeds...

“Thom J was correct in holding that at common law the judicial sales
should be recognized as having transferred ownership of the vessel free
of the appellant’s mortgage. The judicial sale in North Korea should be
recognized as having that effect as it satisfies both of the two common
law conditions specified by Lord Blackburn in Castrique v Imrie:

“We think the inquiry is, first, whether the subject matter was so situated
as to be within the lawful control of the state under the aurthority of which
the Court sits; and, secondly, whether the sovereign authority of that
state has conferred on the court jurisdiction to decide as to the
disposition of the thng, and the court has acted within its own jurisdiction.
If these conditions are fulfilled, the adjuciation is conclusive against all
the world”.

II-Qorti tikkonkludi ghalhekk illi I-arrest tal-vapur f'Malta fuq pretensjoni
tas-socjeta konvenuta li I-ipoteka navali kienet ghadha torbot il-vapur
nonostante |-bejgh tieghu b’ordni tal-Qorti tal-Jamaica wara Ii |-istess
vapur gie arrestat fil-Jamaica mill-istess soc¢jeta konvenuta, kienet
wahda illegali u kwindi konsegwentement id-depozitu tal-flus li sar mis-
socjeta attrici ma kellux isir u ghandu jigi zbankat mill-istess socjeta
attrici.

Irid jinghad ghall-korrettezza u kompletezza illi I-istess vapur gie wkoll
arrestat fil-Belgju fuq talba tal-istess socjeta konvenuta, u b’sentenza
tal-Qorti tal-Appell ta’ Ghent (fol. 1019 tal-pro¢ess) iddecidiet illi |-arrest
kien invalidu ghax skont l-artikolu 1469 tal-Judicial Code, vapur ma
jistax jigi arrestat aktar minn darba ghall-istess mertu mill-istess parti
sakemm dik il-parti ma turix li s-sigurta giet rilaxxata gabel it-tieni arrest
jew hemm raguni valida ghal tali arrest. lI-Qorti ta’ Ghent pero ¢ahdet I-
arrest mitlub minn Jebmed peress illi fil-fehma taghha, ghalkemm is-
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sigurta li kien hemm fil-Qrati Maltin kien soggett ghal sekwestru mis-
soc¢jeta attrici, kien hemm ammont iddepozitat fil-Qorti tal-Jamaica
disponibbli ghal Jebmed u li dwaru l-istess Jebmed ma kinitx ghadha
hadet l-azzjoni rikjesta skont il-ligi tal-Jamaica. Ghalkemm jidher li |-
Qorti tal-Appell fGhent irrevokat |-arrest ghal ragunijiet ohra minn dawk
li ged tibbaza ruhha fughom din il-Qorti, jidher illi I-ligi Belgjana ghandha
artikoli tal-ligi specifici u differenti minn dak li insibu fil-Kapitolu 234 tal-
Ligijiet ta’ Malta u ghalhekk ebda paragun validu ma jista’ jsir bejn iz-
zewq gurisdizzjonijiet u kif jitrattaw is-sitwazzjoni odjerna quddiem il-
Qorti Maltija li r-rizoluzzjoni taghha trid issir skont il-ligi taghna b’rispett
ukoll lejn l-ispirtu ta’ dak li ried il-legislatur.

Ghalhekk il-Qorti tqis li I-ewwel erba’ talbiet tas-socjeta attrici huma
gustifikati.

Danni

Is-socjeta attri¢i ged titlob li s-so¢jeta konvenuta ghandha tinzamm
responsabbli ghad-danni kagunati mill-konsegwenza tan-nullita tal-
mandat ta’ arrest ezegwit kontra |-vapur u d-depozitu tas-somma ta’
€779,346.61 fil-Qorti mis-socjeta attri¢i biex tottjeni |-helsien tal-vapur.

Hu principju legali illi kull persuna hi responsabbli ghall-azzjonijiet
mehuda minnha. Hu fatt illi mal-arrest is-so¢jeta attrici intimat lis-
socjeta konvenuta li dan I-arrest kien wiehed illegali (ara rikors ghal
hrug ta’ kontromandat 653/2018).

Is-socjeta attri¢i ged tibni din it-talba fuq |-artikolu 279 tal-Kap. 12 li jghid
hekk:

“In-nullita ta’ mandat jew tal-esekuzzjoni tieghu taghti lill-esekutat jedd
tad-danni u mghaxijiet kontra I-esekutant, jekk in-nullita tkun gejja mill-
fatt tal-esekutant, jew kontra I-uffi¢jal ezekuttiv tal-qorti jekk in-nullita
tkun gejja mill-fatt tal-uffi¢jal ezekuttiv tal-qorti”.

Is-socjeta attric¢i issostni li t-talba ghad-danni ged issir b’mod generali
skont l-artikoli 1031 sa 1045 tal-Kap. 16 u izzid li dan mhux kaz ta’
persuna li taghmel uzu ta’ jedd fil-gies li jmiss izda kaz fejn jedd gatt ma
kien hemm ghall-azzjoni tal-arrest tal-vapur billi I-vapur kien inbiegh fil-
Jamaica b’subbasta, liberu u frank. Huma jzidu li la darba ma intuzatx
prudenza u diligenza u hsieb ta’ missier tal-familja fl-ghemil taghha, is-
so¢jeta konvenuta hi obbligata ghal hsara li ghamlet (artikoli 1032 u
1033 Kap. 16).

Tghid ukoll li hemm rabta ¢ara bejn il-fatt kolpevoli (tal-arrest) u I-
konsegwenza dannuza (it-telf li sofriet is-soc¢jeta attrici) u illi ghalhekk
ai termini tal-artikolu 1045 is-socjeta konvenuta hi responsabbli ghal
restitutio in integrum tal-patrimonju tas-socjeta attric¢i billi taghmel tajjeb
ghat-telf effettiv, l-ispejjez inkorsi minhabba |-hsara, telf ta’ gliegh
attwali u telf ta’ gliegh li tbati 'l quddiem li seta’ gab mieghu dak I-ghemil.
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Bhala princ¢ipju li jirregola il-kwistjoni tad-danni din il-Qorti tagbel i s-
soc¢jeta konvenuta hadet riskju meta talbet u ottjeniet il-mandat ta’
arrest li f'din is-sentenza qed jigi deciz kien wiehed illegali ghax imur
kontra dak li jrid il-Kap. 234 fartikolu 37D(1).

Is-socjeta attrici tressaq diversi kapi ta’ danni spjegati fl-affidavit tax-
xiehda ta’ Julia Trdatian u tas-socjeta attri¢i Jason Korbetis, cioe:

i. Telf ta’ off-hire ta’ 3.107 granet bejn id-data tal-arrest tal-vapur u d-
data li giet depozitata |-garanzija kalkolata bir-rata miftehma fic¢-
charter party ta’ USD10,350, b’kollox USD32,157.45 (Dok. JT1 fol.
844), ekwivalenti ghal €26,221 (rata ta’ kambju tal-25 ta’ Mejju 2021);

ii. Uzu ta’ fuel fl-istess perjodu fl-ammont ta’ USD5,141.88 (Dok. JT2
fol. 855), ekwivalenti ghal €4,193 (rata ta’ kambju tal-25 ta’ Mejju
2021);

iii. Communication/entertainment/victualing fl-ammont ta’
USD145.05 (Dok. JT2 fol. 855), ekwivalenti ghal €118 (rata ta’
kambju tal-25 ta’ Mejju 2021);

Iv. Spejjez ta’ agenti lokali Walmar Marine United ghal waqt l-arrest
tal-bastiment ammontanti ghal €1,670 (Dok. JT3 fol. 858);

v. Imghax mitluf bir-rata kummerc¢jali ta’ 8% fuq is-somma depozitata
fil-Qorti mit-22 ta’ Gunju 2018 sas-27 ta’ Mejju 2021 (data tas-
sentenza) ammontanti ghal €182,772.79, kif ukoll telf minhabba r-
rata tal-kambju bejn id-dollar Amerikan u I-ewro biex sar id-depozitu
(Dok. JT4 fol. 851);

vi. Spejjez ta’ traduzzjoni u courier biex issir in-notifika ammontanti
ghal €1,490.22 (Dok. JK11 fol. 1266), li ghandha tbatihom is-socjeta
konvenuta skont I-artikolu 5 tar-regolament tal UE 1393/2007;

vii. Parir dwar in-notifika skont il-ligi Taljana billi kien hemm diffikulta
dwar min kien jirraprezenta lis-soc¢jeta konvenuta ammontanti ghal
€1,200 (Dok. JK12 fol. 1272);

viii. Assistenza legali specjalizzata fil-qasam marittimu fil-proc¢eduri
Maltin u diversi rikorsi quddiem il-Qrati Maltin li sa Marzu 2021 lahqu
s-somma ta’ €325,307, spejjez inkorsi sforz id-delungar tas-socjeta
konvenuta u proceduri fil-Jamaica u |-Belgju u dan kif jidher mill-
affidavit ta’ Julie Trdatian (Dok. JT5 fol. 853);

ix. Telf ta” USD41,790.13 minhabba r-rata ta’ kambju bejn id-dollaru

Amerikan u I-ewro meta sar id-depozitu fil-Qorti (€34,075 skont ir-
rata tal-kambiju fil-25 ta’ Mejju 2021).
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[I-Qorti tqis li tlett partiti markati (i), (i) u (iv) huma ustifikati peress illi
kienu hlasiijiet li saru u jikkonsistu fi spejjez zejda ghas-soggorn forzat
f'Malta tal vapur.

L-istess argument hu applikabbli ghall-partita markat (i) peress illi fkaz
ta’ off-hire ma jsirx hlas mill-kerrej tal-vapur u dan jikkostitwixxi telf
finanzjarju fil-konfront tas-socjeta attrici.

[I-Qorti tagbel ukoll fil-princ¢ipju mal-argument markat (v) billi biz-zamma
tal-flus tas-socjeta attri¢i fil-Qorti Maltija I-istess socjeta ma setghetx
tuza I-kapital u ghalhekk tilfet gliegh li setghet iggenerat din is-somma.
Pero ma taqgbilx illi dan isarraf awtomatikament billi d-danni jigu iffissati
fi hlas ta’ imghax ta’ 8% fuq is-somma. La darba s-socjeta attri¢i qed
titlob danni a bazi tal-artikolu 1045 tal-Kap. 16 trid tipprova li z-zamma
tal-flus fil-Qorti wassal ghal telf ta’ gligh futur l-unika prova li saret kienet
talba ghall-imghax. Dan japplika fkaz ta’ nuggas ta’ adempiment ta’
obbligazzjoni fejn |-obbligazzjoni tkun ghal hlas ta’ somma determinata
(ara artikolu 1139 tal-Kap. 16). F'dan il-kaz ma hemmx kreditu dovut
lis-socjeta attri¢i izda telf allegatament subit ghax is-socjeta attri¢ci ma
kellhiex I-uzu liberu ghal flusha. Ma saret ebda prova li kien hemm telf
ta’ imghax fuq xi somma depozitata jew investita jew intilfet opportunita
ta’ gligh biz-zamma ta’ dawn il-flus mill-Qrati. Ghalhekk din it-talba mhix
misthoqgha.

II-Qorti tagbel ukoll li l-ispejjez inkorsi skont partita (vi) ghal traduzjoni
ghan-notifiki li saru barra minn Malta ghandhom jigu sopportati mis-
socjeta konvenuta skont artikolu 5 tar-regolament tal-UE 1393/2007.

[I-Qorti pero ma taqbilx li s-socjeta attrici ghandha tithallas tal-partiti (vii)
u (viii) hlief ghal dawk I-ispejjez li din il-Qorti tgis gustifikati permezz tat-
taxxa ufficjali li tohrog wara li tintemm il-kawza. Ma inghatat ebda
gustifikazzjoni oggettiva ghas-somma mitluba hlief Dok. JT5 anness
mal-affidavit ta’ Julia Trdatian li ma jispecifika xejn fuq hlasijiet.

Bl-istess mod il-Qorti ma tqis li t-talba f'partita (ix) ghal hlas ta’ telf subit
bid-differenza fir-rata ta’ kambju ghandha tbatiha s-so¢jeta konvenuta.
Dan peress illi I-munita ufficjali fMalta hi lI-ewro u |-pretensjoni tas-
so¢jeta konvenuta fMalta kellha wkoll tkun fewro. Ghal dan I-istat ta’
fatt u ligi ma jahti hadd, u s-socjeta attrici ma tistax tippretendi kif jidher
mill-affidavit ta’ Julia Trdatian li jekk ir-rata tal-kambju tkun aghar meta
s-somma tigi rilaxxata favur is-socjeta attri¢i, ghandha taghmel tajjeb
ghaliha s-soc¢jeta konvenuta. Is-socjeta konvenuta ma ghandha ebda
kontroll fuq ir-rata tal-kambju. Di piu I-istess xhud ikkalkolat ir-rata fit-28
ta’ Mejju 2020 cioe sena ilu mhux fid-data tas-sentenza. B’Zieda ma’
dan is-socjeta attrici tista’ tmur ahjar bil-kambju meta tigi biex tizbanka
u tikkonverti ghal munita tad-dollaru, apparti li ma hemm ebda obbligu
fuq l-istess socjeta li taghmel dan.
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7.

Ghalhekk oltre I-izbank tas-somma depozitata fil-Qorti, is-socjeta attrici
ghandha tigi kompensata bhala danni I-patriti (i) sa (vi) eskluz partita (v)
fllammont komplessiv ta’ €33,692".

Rat ir-rikors tal-appell tas-so¢jeta konvenuta li in forza taghha,

ghar-ragunijiet minnha premessi, talbet illi din il-Qorti joghgobha:

8.

“(iy  Tilga’ l-ewwel aggravju mressaq fdan ir-Rikors tal-Appell u
tirrevoka, thassar u tannulla s-sentenza moghtija in parte mill-Prim’
Awla tal-Qorti Civili fl-14 ta’ Jannar 2020 fl-ismijiet premessi fejn I-
Ewwel Qorti ¢ahdet |-e¢¢ezzjoni tar-res judicata tas-socjeta Appellanta,
bi spejjez ghas-soc¢jeta Appellanta, filwaqgt li tilga’ t-tieni aggravju
mressaq mill-istess socjeta Appellanta u tiddikjara illi I-pendenza bejn
il-partijiet ghaddiet in gudikat.

(i) Minghajr pregudizzju ghas-su espost, tilga’ dan l-appell u
thassar u tannulla s-sentenza moghtija mill-Prim’ Awla tal-Qorti Civili
fis-27 ta’ Mejju 2021 fl-ismijiet premessi fejn I-Ewwel Qorti ¢ahdet I-
eccezzjonijiet kollha tas-socjeta Appellanta u lagghet it-talbiet attrici,
filwaqt li tilga’ I-e¢¢ezzjonijiet tas-socjeta Appellanta fl-intier taghhom bi
spejjez taz-zewg istanzi kontra |-Appellati.

Bl-ispejjez taz-zewg istanzi kontra |-Appellati nomine”.

Rat ir-risposta tal-attri¢i li in forza taghha, ghar-ragunijiet minnha

premessi, tissottometti:

9.

10.

“...lli I-aggravji kollha mressga mis-socjeta Appellanti huma infondati fil-
fatt u fid-dritt u ghandhom jigu mi¢huda, bis-sentenza tal-Ewwel Qorti
kkonfermata fl-intier taghha.

Bl-ispejjez, inkluz dawk tal-ewwel istanza”.

Semghet lid-difensuri tal-partijiet;

Rat |-atti kollha tal-kawza;
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Ikkonsidrat:

11. i din il-kawza titratta punt legali li johrog mill-bejgh ta’ vapur bl-
isem ta’ “Bright Star” li sehh tant il-urisdizzjoni tal-Qorti ta’ Jamaica. Fuq
dan il-vapur kien hemm registrata ipoteka navali mis-socjeta konvenuta
biex tikkawtela titolu ezekuttiv li tgawdi kontra I-istess vapur. IlI-bejgh sar
“free of all mortgages, liens and encumbrances whatsoever”. ll-bejgh sar

a favur is-socjeta attrici.

12. Is-socjeta attrici tghid li allura akkwistat il-vapur liberu u frank, u |-
ipoteka navali li kienet tgawdi s-socjeta konvenuta spi¢¢at, ghalkemm it-
titolu ezekuttiv li hija tgawdi ghadu jissustixxi. Is-so¢jeta konvenuta
ssostni, min-naha l-ohra, li l-istat tal-Jamaica ma jirrikonoxxix it-titolu
ezekuttiv taghha, langas I-ipoteka navali li tgawdi, u allura d-drittijiet li hi
kellha fuq il-vapur ghadhom vigenti. Ir-rikavat mill-bejgh tal-vapur gie
depozitat taht I-awtorita tal-Qorti fil-Jamaica u jidher li ghadd hemm xi
miljun dollaru hekk depozitati biex iservu ghal xi claims ta’ kredituri tal-

vapur.

13. ll-pozizzjoni taht il-ligi Maltija hija regolata bl-Artikolu 37D tal-Att
dwar il-Bastimenti Merkantili (Kap. 234 tal-Ligijiet ta’ Malta) li fil-verzjoni
Ingliza tieghu (li hemm qbil jirrifletti ahjar il-hsieb tal-legizlazzjoni)

jiddisponi kif gej:
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“37D. (1) A registered mortgage shall attach to the ship or share therein
in respect of which it is registered until it is discharged:

Provided that where the ship has been forfeited under this Act the
interest of the mortgage in the ship shall terminate if the mortgagee has
authorised, consented to, or conspired, to the act, failure or omission in
consequence of which the ship is forfeited:

Provided further, that where a ship has been sold pursuant to an order
or with the approval of a competent court within whose jurisdiction the
vessel was at the time of the sale, the interest of the mortgagees as
well as of any other creditor in the ship shall pass on to the proceeds of
the sale of the ship:

Provided further that where a ship has been sold by a mortgagee in
possession pursuant to his rights in terms of article 42(1)(b) and it is
stated in the bill of sale that the ship is being sold free from such
encumbrance, then the rights arising from such registered mortgage
shall no longer be exercisable in relation to that ship.

(2) Any hypothec or privilege whether general or special to which a ship
may be subject under the provisions of the Civil Code shall not continue
to attach to it when the vessel is transfered to third parties.

(3) Without prejudice to any other cause which may at law extinguish
an obligation the special privileges specified in article 50 are not
extinguished by the sale of the vessel, except in case of a sale made
pursuant to an order or with the approval of a competent court made
according to the forms prescribed by law, or where, subsequent to a
voluntary sale a period of one year has elapsed from the date of the
registration, recording or annotation of that voluntary sale in the registry
to which the ship belongs or where no such registration, recording or
annotation are entered in that registry from the date of closure of the
register of the ship in such registry subsequent to such voluntary sale,
unless within such period of one year an action for the recovery fo the
claim secured by such privilege has been brought before a competent
court”.

14. L-Ewwel Qorti, fis-sentenza taghha, rat li I-pozizzjoni tant il-ligi
Maltija hi fis-sens li jekk vapur jinbiegh taht gurisdizzjoni ta’ Qorti, il-
kreditur li jkollu xi ipoteka navali fuq I-istess vapur ikollu d-dritt tieghu

jghaddi ghal fuq id-dhul mill-bejgh tal-vapur — kif jiddisponi I-proviso tal-
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imsemmi Artikolu 37D - u li l-ipoteka fuq il-vapur tispi¢¢a. F’dan il-kaz, il-
vapur inbiegh wara ordni ta’ Qorti kompetenti fil-Jamaica, u kwindi |-

ipoteka kellha tispi¢ca.

15. Is-socjeta konvenuta appellat mis-sentenza u ged tinsisti li I-ipoteka
navali ma spi¢catx ghax il-bejgh li sar il-Jamaica ma jistax jogtol I-ipoteka
li dak il-pajjiz ma jirrikonoxix. Tghid li t-terminazzjoni tal-interess ta’
kreditur naxxenti minn ipoteka navali jissussisti biss meta I-bejgh tal-
istess bastiment isir bir-rikonoxximent tal-istess ipoteka navali. F’dan il-
kaz, jirrizulta illi I-Qorti fil-Jamaica ma haditx konjizzjoni tal-ipoteka navali
registrata hawn Malta, u dan peress i skont il-ligi ta’ Jamaica, ipoteka
navali ma taghtix drittijiet enforzabbli immedjati, izda I-kreditu li jwassal
ghall-otteniment tal-ipoteka jrid jigi ppruvat bhal kull kreditu kummercjali

iehor.

16. Din il-Qorti tapprezza I-hsieb intelletwali wara dan I-argument tas-
socjeta konvenuta, pero ma tikkondividhiex anke ghas-semplici raguni li
I-ligi taghna, fl-Artikolu 37D imsemmi, ma taghmilx tali distinzjoni u trid |i
mal-bejgh ta’ vapur b’ordni ta’ Qorti — ikun fejn ikun il-pajjiz — I-ipoteka
navali tispic¢a. Huwa prin¢ipju li meta |-kliem tal-ligi hu ¢ar, mhux lok Ii |-
interpretu jdahhal rizervi jew kondizzjonijiet li ma johorgux mill-istess

kliem tal-ligi.
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17. ll-ligi tghid Ii l-interess tal-kredituri, fkaz ta’ bejgh ta’ vapur tant I-
awtorita tal-Qorti, “shall pass on to the proceeds of the sale”, u dan ifisser
li I-interess tal-kredituri fuq il-vapur jispi¢¢a u jghaddi ghal fuq ir-rikavat.
ll-kliem “shall pass on” jew “jghaddu” ma jistghux hlief ifissru passagg
minn interess ghall-iehor, u dan indipendentement minn dak i |-

gurisdizzjoni estera tqis min hu kreditur b’dejn cert, likwidu u dovut.

18. ll-fatt li I-Jamaica ma tirrikonoxix I-ipoteka navali li nharget hawn
Malta mhux rilevanti ghall-kaz. IlI-bejgh sar tal-bastiment liberu u frank, u
I-ligi Maltija tghid ¢ar li kull bejgh li jsir taht ordni tal-Qorti jhassar I-ipoteka
navali registrata fuq vapur. ll-ligi taghna ma taghmel ebda kundizzjoni ta’
xi forma ta’ reciprocita. Hija I-ligi Maltija mhux dik tal-Jamaica li gatlet I-

ipoteka navali u I-Qrati Maltin iridu jsegwu I-ligi ta’ Malta.

19. Tant il-ligi Maltija trid tehles minn kull piz impost fuq il-vapur, illi s-
sub-artikoli (2) u (3) tal-imsemmi 37D, jipprovdu li anke privilegg jew
ipoteka Civili registrati fug vapur jitnehhew jekk il-vapur jinbiegh tant I-
awtorita tal-Qorti. Dan [-artikolu, fl-assjem tieghu, irid li jekk vapur
jinbiegh taht I-awtorita jew b’ordni ta’ Qorti, ikun hemm bejgh ta’ din ix-
xorta u min jixtri I-vapur ikollu mohhu mistrieh li mhux se jigi kreditur iehor
u jahtaflu I-vapur, imma dan ikun jista’ jissodisfa |-kreditu tieghu fuq ir-

rikavat mill-bejgh.
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20. Dan hu konformi mal-ligi internazzjonali tal-bahar. L-Ewwel Qorti
rriferit ghal zewg sentenzi esteri li jikkonformaw dan il-principju. Din il-
Qorti tista’ tirreferi wkoll ghall-ktieb Maritime Law (Essentials of
Canadian Law) ta’ Edgar Gold, Aldo Chircop u Hugh Kindred (Ediz. 2003
pagna 287), fejn jinghad is-segwenti:
“‘Maritime liens are not extinguished by a sale of the res other than
under a court order ... when the vessel is sold under a court order
granted in proceedings in rem, a maritime lien is laundered in so far as
the res is concerned; however, the lien attaches to the proceeds of the

sale of the maritime property, while they remain in the hands of the
court”.

21. Din hil-pozizzjoni ¢ara li tohrog ukoll mil-ligi Ingliza li hija wkoll sors
tal-ligi Maltija fkaz ta’ lacuna fil-ligi taghna — li mhux il-kaz hawnhekk fid-
dawl tal-Artikolu 37D tal-Kap. 234. F’dan il-kaz, il-Prof. Charles
Debattista ressaq affidavit u rrefera ghall-ktieb “Admiralty Jurisdiction
and Practice” ta’ Nigel Meeson u John A. Kimbell li jirreferi ghal diversi

sentenzi Inglizi.

22. Hekk fThe Acrux (1962 1 Lloyds Rep. 405) sentenza ta’ Jewson
J intgal: “The title given by such process (a sale by the Admiralty Marshal)
is a valid title and must not be disturbed by those who have a knowledge
or who may receive knowledge of the proceedings in this Court. So far
as all the claimants against this ship before her arrest are concerned their
claims are now against the fund in this Court and not against the ship

properly sold to an innocent purchaser free of encumbrances. Were such
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a clean title as given by this Court to be challenged or disturbed, the
innocent purchaser would be gravely prejudiced. Not only that, but as a
general proposition, the maritime interests of the world would suffer.
Were it to become established, contrary to general maritime law, that a
proper sale of a ship by a competent Court did not give a clean title, those
whose business it is to make advances of money in their various ways to
enable ships to pursue their lawful occasions would be prejudiced in all
cases where it became necessary to sell the ship under proper process
of any competent Court. It would be prejudiced for this reason, that no
innocent purchaser would be prepared to pay the full market price for the
ship, and the resultant fund, if the ship were sold would be minimized and

not represent her true value”.

F'The Cerro Colorado (1993 1 Lloyds Rep. 58) per Mr. Justice Sheen
intgal: “I wish to make it clear beyond doubt that the Admiralty Marshal
selling by order of this Court gives the purchaser a title free of all liens
and encumbrances. As long ago as 1841 Dr. Lushington said in The
Tremont (1841) Wm Rob 163, drew attention to the serious injury which
would be inflicted upon property of this kind sold under the jurisdiction of
the Court if there were any doubt about its right to confer a perfect title to

the ship”.
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F'Castrique v Imrie (1869 L.R 4 HL 414) Mr. Justice Blackburn qal:
“Where a foreign Court, having competent jurisdiction in the mater, and
honestly exercising it, delivers in a proceeding in rem, a judgement by
which the sale of a chattel (A British ship then lying in the foreign port) is
ordered, the sale cannot afterwards be impeached in this country in an
action against the vendee, even though the person seeking to impeach it
would, by the law of this country have a preferential title to the chattel
here....We think the inquiry is, first whether the subject matter was so
situated as to be within the lawful control of the state under the authority
of which the Court sits... and secondly whether the sovereign authority of
that State has conferred on the Court jurisdiction to decide as to the
disposition of the thing, and the Court has acted within its jurisdiction. If
these conditions are fulfilled, the adjudication is conclusive against all the

world”.

23. Fil-kuntest tal-aggravju marbut mas-sentenza preliminari tal-Ewwel
Qorti tal-14 ta’ Jannar, 2020, li biha ¢ahdet I-ec¢ezzjoni ta’ res judicata
sollevata mis-socjeta konvenuta, din il-Qorti tagbel mal-Ewwel Qorti li
digriet fi proceduri sommarji taht [-Artikolu 281 tal-Kodi¢i ta’
Organizzazzjoni u Procedura Civili (Kap. 12 tal-Ligijiet ta’ Malta) ma
johlogx gudikat. Il-pro¢edura taht dak I-artikolu ma twassalx ghall-ezami
funditus tal-materja u hi ntiza biex thassar mandat ezekuttiv, mhux biex

tiddetermina |-kwistjoni fil-mertu ta’ bejn il-partijiet. Dak I-artikolu
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jippermetti stharrig tal-mandat innifsu u mhux tat-titolu ezekuttiv li wassal
ghall-hrug tal-mandat. Ghalkemm, din il-Qorti fid-decizjoni taghha
setghet marret oltre dak li hu mehtieg ghall-fini ta’ dak I-artikolu, jibga’ I-
punt li d-decizjoni tolqot biss |-ezekuzzjoni tat-titolu ezekuttiv, u d-digriet
relattiv ma jaghmilx stat aktar minn dan. Mhux kaz li din il-Qorti fil-
pro¢eduri odjerni, ged tasal ghal decizjoni differenti mill-kaz tad-digrieti
taghha stess li nghataw fil-kuntest tal-Artikolu 281 imsemmi, izda ged
taghti decizjoni finali fil-kwistjoni li hemm bejn il-partijiet u dan ghall-ewwel
darba. Hi Xinhi n-natura tad-digrieti, jibga’ I-fatt li dawn inghataw fi
proc¢eduri sommarji u fuq bazi prima facie, u ma jorbtux idejn il-Qorti fi
proc¢eduri fil-mertu. ll-gudikat hu ammissibbli meta jkun hemm sentenza
definittiva fil-mertu, u fdan il-kaz dan ma jirrizultax. Din il-Qorti lanqas
ma hi obbligata taddotta |-istess hsieb adoperat fl-ghoti tad-digrieti, ghax
fil-konsiderazzjoni taghha tal-mertu, din il-Qorti hi libera li tikkonsidra I-

kaz ex novo u tasal ghall-konkluzzjoni taghha.

24.  Fil-kuntest tal-aggravju marbut mad-danni, hawnhekk ukoll din il-
Qorti tagbel ma dak deciz mill-Ewwel Qorti. Ladarba jirrizulta li s-socjeta
konvenuta agixxiet illegalment meta arrestat il-bastiment, hi trid tirrispondi
ghall-konsegwenzi. Is-socjeta konvenuta ma agixxietx biex tikkawtela d-
drittijiet taghha fil-kejl li jmiss, izda ppruvat tiehu vantagg mill-prezenza
tal-vapur hawn Malta, u dan meta hu fatt li fil-Jamaica hemm flus

depozitati bizzejjed biex iservu ghall-pretensjoni taghha, darba li tipprova
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dik il-pretensjoni kif iridu I-ligijiet ta’ dak il-pajjiz. Bejn id-danni reklamati
u l-agir tas-socjeta konvenuta hemm in-ness ta’ kawzalita, u allura, il-hlas

ta’ kumpens huwa gustifikat.

25. Langas ma jirrizulta li I-Ewwel Qorti harget mill-parametri ta’ dak i
gie mitlub mis-socjeta attrici. Fuq kollox dak li hu konsegwenza logika u
naturali ta’ dak li hu mitlub, jista’ u ghandu jigi de¢iz. Tul il-mori ta’ din il-
kawza sehhew hafna affarijiet relatati mal-flus depozitati biex setgha
jitnehha |-mandat ta’ arrest tal-vapur, u allura t-talbiet kellhom jigu
kkonsidrati fid-dawl tar-realta tac-¢irkostanzi. Il-fatt li nbidel in-numru tac-
¢edola li biha regghu gew depozitati I-flejjes, ma jbiddel xejn min-natura
tat-talbiet li bagghu, fis-succint, jekk l-arrest mill-gdid tal-vapur hawn

Malta kienx lecitu jew le, u fkaz negattiv responsabbilita ghad-danni.

Ghaldagstant, ghar-ragunijiet premessi, tiddisponi mill-appell tas-socjeta
konvenuta Jebmed SRL billi tichad I-istess u tikkonferma s-sentenza

kollha tal-Ewwel Qorti, bl-ispejjez kontra I-imsemmija socjeta appellanti.

Tonio Mallia Anthony Ellul Grazio Mercieca
Agent President Imhallef Imhallef

Deputat Registratur
rm
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