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Khatia Pipia (Karta tar-Residenza nru. 225367A)
(‘l-appellata’)

Vs.

Id-Direttur tad-Dipartiment ta¢-Cittadinanza u I-Affarijiet tal-Espatrijati u
I-Agenzija Identita’ Malta

(‘l-appellati’)
I-Qorti,
Preliminari
1. Dan huwa appell maghmul mill-appellanta Khatia Pipia (Karta tar-

Residenza nru. 225367A) [minn issa ‘| quddiem ‘l-appellanta’] mid-decizjoni

tas-16 ta’ April, 2022, [minn issa ’l quddiem ‘id-decizjoni appellata’] moghtija
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mill-Bord tal-Appelli dwar I-immigrazzjoni [minn issa ’I quddiem ‘il-Bord’], li
permezz taghha ¢ahad |-appell taghha fil-konfront tal-appellata Identity Malta
Agency [minn issa ’| quddiem ‘I-Agenzija appellata’] ghar-ragunijiet hemm

imfissra.

Fatti

2. [l-fatti tal-kaz odjern jirrigwardaw applikazzjoni li saret fis-27 ta’ Mejju,
2021 mal-Agenzija appellata min-naha tal-appellanta, sabiex binha minuri
Aleksi Pipia, li hija kienet gabet hawn Malta ghall-habta ta’ Mejju 2021, jinghata
permess ta’ residenza bhala membru tal-familja taghha, bil-ghan li jibga’
jirrisjedi u jibda jattendi skola hawn Malta. Dak iz-zmien I-imsemmija
appellanta, li hija single mother, kienet ilha tirrisjedi u tahdem hawn Malta ghal
madwar sentejn taht Permess Uniku. L-appellata cahdet it-talba tal-appellanta
permezz tad-decizjoni taghha tal-20 ta’ Lulju, 2021. Ir-raguni li nghatat kienet li
l-applikazzjoni taghha kienet inammissibbli ghaliex ma tottemporax ruhha mal-
kundizzjonijiet tal-IMA policy for Family Members, li tahtha kienet taga’ I-
imsemmija applikazzjoni, peress li I-appellanta kienet nagset milli turi li hija

kellha rizorsi sufficjenti sabiex tlehhaq mal-‘current living costs’.

Mertu

3. L-appellanta istitwiet proc¢eduri ta’ appell quddiem il-Bord fil-21 ta’ Lulju,

2021 ghar-revoka ta’ din id-decizjoni tal-appellata.
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Id-decizjoni appellata

4.

lI-Bord wasal ghad-decizjoni appellata wara |i ghamel is-segwenti

konsiderazzjonijiet:

“1. Preliminary
The Board:

Saw the decision issued by Identity Malta Agency on 20th July 2021 by means of which
the relative application for a residence permit on the grounds of family reunification
(S.L. 217.06) was rejected for the following reason: “...the application has failed to
prove that you have sufficient resources to meet the current living costs in Malta”;

Saw the appeal registered on 21st July 2021;
Saw that Identity Malta Agency filed no reply;
Examined all the submissions filed.

Submissions filed, evidence produced and considerations

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs Gilbert Spiteri et (decided on 6th February 2015) in which it was held
that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Agency’s decision stated that the relative application was deemed inadmissible
as it did not satisfy the conditions stipulated in the Agency’s published policy relative
to family reunification applications.The Board disagrees. If an application were
inadmissible, the Agency would simply not have processed the application in the first
place. Once the application was processed such that the Agency examined the
application and its supporting documentation to the extent that it calculated that the
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relative application fell short of the minimum acceptable income threshold on the
sponsor’s part, it should have stated that se mai, the application was admissible but
nonetheless rejected on substantive grounds.

The Board observed that the appeal was devoid of mathematical calculations which
indicate how the sponsor considered she had sufficient means. Rather, the sponsor
chose to focus on human rights matters and on the best interests of the child.

In relation to human rights, the Board observes that such matters should be raised
before the appropriate court, not before this Board.

Insofar as the best interests of the child are concerned, the Board observes that the
best interests of children are hardly served by allowing such children to come to Malta
to live with their parent or parents when and if the parents earn an abysmally low
wage. Family reunification does not mean that such reunification should take place
at the cost of relegating families to abject proverty.

As the Agency filed no reply to the appeal, the Board does not know on what basis it
came to its conclusions. There is no information on the mathematical calculations
which led the Agency to conclude that Khatia Pipia’s income was not sufficient to
guarantee a decent standard of living for her and for her minor son.

Ms Khatia Pipia submitted a contract of employment which indicates that from 15th
August 2020 onward, she was employed by Strike Limited on a contract of indefinite
duration with a basic gross salary of €12,480 per annum.

Having seen this contract, the Board now turns to the e-mail sent by the sponsor to
this Board'’s secretariat on 21st July 2021. In that e-mail, she said, inter alia:

“I brought my underage son to Malta 2 months ago. | have been living here for 2 years
with residence/work permit. | am a single mother and | tried to apply documents for
my son to Identity Malta to get the residence permit so he can apply for school and
start living here with me legally but my application got rejected and | have no reason.
One of the reasons stated my income that | have no sufficient funds to keep my son
here but i have engough and more than it is mentioned as minimum.”

With respect, the Board states that earning more than the minimum does not
necessarily mean that one earns enough.

She also submitted payslips which indicated her earnings as follows;

- Net pay for November 2020 - €919.98
- Net pay for December 2020 - €988.77
- Net pay for January 2021 - €901.98
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- Net pay for April 2021 - €900.98
- Net pay for June 2021 - €1,016.08

Ms Pipia also submitted documentation which seems to indicate that at several points
between 2019 and 2021, she sent funds outside Malta, presumably to her home
country, Georgia.

Having seen these documents, the Board cannot, in good conscience, accept the
appeal, knowing that a mother and her son would have to live in Malta solely on the
mother’s wage, which according to the relative contract, amounts to €12,480 yearly.
Such an amount is clearly insufficient.

It is certainly not in the child’s best interests to have to survive in Malta solely on his
mother’s low wages. Had there been another parent in employment or had the
mother’s wages been higher, it would have been a different matter altogether.
However, based on the documentation provided, the Board cannot see that the
mother has any other sources of income and accordingly, must reject the appeal.”

L-Appell
5. L-appellanta ntavolat ir-rikors tal-appell taghha fil-konfront tal-appellata

Identity Malta Agency u anki fil-konfront tad-Direttur ta¢-Cittadinanza u I-
Affarijiet tal-Espatrijati [minn issa’l quddiem ‘id-Direttur appellat’ u flimkien ‘I-
appellati’] fis-26 ta’ April, 2022, fejn geghda titlob lil din il-Qorti sabiex tirrevoka
u tannulla d-decizjoni appellata billi tilga’ it-talbiet taghha u l-appell odjern fl-
intier tieghu, filwaqt li tibghat lura I|-atti lill-Bord sabiex jghaddi ghad-decizjoni
tieghu wara li jisma’ lill-partijiet u x-xhieda necessarja. Bl-ispejjez taz-zewg
istanzi kontra l-appellati. Tghid li I-aggravji taghha huma dawn: (a) il-Bord naqgas
milli jikkunsidra li ¢-cirkostanzi taghha u ta’ impjegati ohra fil-gasam tat-turizmu
nbidlu minn sena’l hawn; (b) hija ser tkun kostretta tinfired minn ma’ binha; (¢)

id-decizjoni appellata tikser id-dritt fundamentali tal-bniedem ghall-
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edukazzjoni; u (d) il-Bord nagas milli jaghmel apprezzament tajjeb u xieraq tal-

provi esebiti.

6. L-appellati wiegbu fid-9 ta’ Mejju, 2022, fejn filwaqt li jikkontendu li d-
Direttur tad-Dipartiment tac¢-Cittadinanza u |-Affarijiet tal-Espatrijati ma kellux
jigi mharrek fil-proceduri odjerni, huma talbu lil din il-Qorti sabiex tikkonferma

d-decizjoni appellata ghar-ragunijiet imfissra fir-risposta taghhom.

Konsiderazzjonijiet ta’ din il-Qorti

7. II-Qorti ser tghaddi sabiex tikkonsidra |-aggravji tal-appellanta fid-dawl
ta’ dak li gie deciz mill-Bord, u dan mehudin in konsiderazzjoni s-
sottomissjonijiet maghmulin mill-appellati. 1zda gabel xejn ser tikkunsidra |-
ewwel sottomissjoni pprezentata mill-appellati li tirrigwarda I-locus standi tad-
Direttur appellat fil-proceduri odjerni. Huma jsostnu li I-imsemmi Direttur
appellat ma kellux jigi mharrek hawn ghaliex il-L.S. 595.05 [il-korretta hija L.S.
595.07] ossia |-‘Ordni li Jwagqaf I-Agenzija Identita Malta’, taghmel ¢ar |i hija |-
Agenzija appellata |i ghandha twettaqg il-funzjonijiet u d-dmirijiet tal-
amministrazzjoni pubblika fir-rigward ta’ permessi ta’ residenza, permessi ta’
xoghol u affarijiet amministrattivi ohra |li ghandhom x’jagsmu mal-barranin.
Jirrrilevaw ukoll li I-appell quddiem il-Bord kien sar mill-appellanta ghan-nom
ta’ binha minuri fil-konfront tal-Agenzija appellata. Filwaqt li jaghmlu riferiment
ghall-artikolu 144 tal-Kap. 12, |-appellati jissottomettu li skont principju baziku
tal-procedura, appell ma jistax isir kontra persuna jew entita li ma tkunx parti
fil-proc¢eduri gudizzjarji tal-ewwel istanza. 1lI-Qorti tghid li I-appellati ghandhom
ragun. Tikkunsidra li I-appellata kienet istitwiet il-proceduri odjerni fil-konfront
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tal-Agenzija appellata, u ghalhekk I|-appell taghha ma setax isir mod iehor.
Lanqas tista’ din il-Qorti tippermetti li lI-appellanta tintroduci partijiet ohra,
stante li skont id-dispozizzjonijiet tal-aritkolu 961 tal-Kap. 12, dan huwa
permess biss fl-ewwel grad u gabel is-sentenza finali. Ghaldagstant il-Qorti
tiddikjara li d-Direttur appellat ghandu jinheles mill-osservanza tal-gudizzju, u
ghalhekk ser tikkunsidra s-sottomissjonijiet tal-appellati bhala pprezentati mill-

Agenzija appellata wahedha.

8. L-ewwel aggravju tal-appellanta jittratta r-raguni ewlenija ghac-¢ahda
tal-applikazzjoni taghha mal-appellata. Tispjega li ¢-Cirkostanzi taghha u dawk
ta’ impjegati ohra fil-gasam tat-turizmu nbidlu ferm minn sena ’l hawn, u dan
ghaliex sena ilu huma kienu geghdin jircievu biss il-Government Covid Grant,
izda llum hija geghda tircievi paga normali. Tghid li madankollu |I-Bord naqas
milli jikkunsidra dan. L-appellanta tispjega |li minn meta r-ristoranti regghu
fethu, hija qeghda tagla’ bizzejjed sabiex tilhaq il-paga medja u anki I-20% |-
ohra rikjesta mil-ligi. Tissottometti |li dan kollu hija tista’ tippruvah, anki
permezz tal-principal taghha, u dan filwaqgt li taghmel riferiment ghall-affidavit
tieghu u ghall-ahhar payslips li annettiet mar-rikors taghha bhala Dok. B. L-
appellanta tikkontendi li ghalhekk il-Qorti m’ghandhiex ikollha dubju li |-
appellati nagsu milli jagixxu b’mod ragonevoli u li s-sitwazzjoni taghha hija
wahda unika u straordinarja, izda dan kollu jidher li I-appellati u anki |-Bord

naqsu milli jikkunsidrawh.

It-tieni aggravju tal-appellanta huwa li ser ikun hemm implikazzjonijiet u
riperkussjonijiet rizultat tal-firda taghha minn ma’ binha. Hija taghmel
riferiment ghall-artikolu 32 tal-Kostituzzjoni ta’ Malta u ghall-Artikolu 8 tal-
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Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem u tissottometti li jekk din il-
Qorti tichad l-appell taghha, ser tkun geghda tmur kontra I-ispirtu tal-ligi u tal-
principji fundamentali tad-drittijiet tal-bniedem, ghaliex ser taccetta li tifel ta’
sebgha snin jigi deportat minn Malta u mifrud minn m’ommu bijologika. Tghid
li din il-firda minghajr dubju ser twassal ghal trawma insormontabbli u hsara
psikologika li ser jibga’ ibati minnha binha hajtu kollha, u dan ghall-kuntrarju ta’
kif iddecieda I-Bord, li huwa fl-interess tal-istess minuri. L-appellanta taghlaq is-
sottomissjonijiet taghha dwar dan l-aggravju billi taghmel riferiment ghas-

sentenza fl-ismijet R vs McClue.

Dwar it-tielet aggravju taghha, lI-appellanta tissottometti li dan jikkoncerna ksur
tad-dritt fundamentali ghall-edukazzjoni, u filwaqt li ticc¢ita s-subartikolu 11(1)
tal-Kostituzzjoni ta’ Malta, issostni |i bla dubju d-decizjoni appellata
tikkostitwixxi ksur flagranti tad-dritt fundamentali tal-bniedem ghall-
edukazzjoni. L-appellanta tilmenta wkoll |i d-decizjoni appellata hija wahda
diskriminatorja ghaliex binha ser jigi mizmum milli jkompli jattendi |-iskola
abbazi tal-opinjoni tal-appellati li hemm nuqgas ta’ finanzi sostenibbli ghal dan
il-ghan. B’riferiment ghal Dok. C anness mar-rikors taghha, I-appellanta tispjega
li binha ilu jattendi skola hawn Malta ghal aktar minn sena u jaghraf lil Malta
bhala I-post ta’ residenza tieghu. Tkompli tghid li huwa jaf ihaddem il-lingwa
Maltija u dik Ingliza wkoll, u sahansitra sejjer tajjeb hafna l-iskola. L-appellanta
tikkontendi li d-decizjoni tal-Bord ser izzommu milli jkompli jaghmel progress
edukattiv, u ghalhekk ghandha tigi mhassra stante li dawn ir-realtajiet ma gewx

indirizzati mill-Bord.
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Ir-raba’ aggravju tal-appellanta jirrigwarda |-allegat nuqgas ta’ apprezzament
tajjeb u xierag mill-Bord tal-provi esebiti. Issostni li jekk din il-Qorti tikkonferma
d-decizjoni appellata, ser jinholoq precedent perikoluz billi tkun geghda
taccetta u tinkoraggixxi s-separazzjoni ta’ ulied mill-genituri naturali taghhom.
Tghid li huwa inspjegabbli kif il-Bord iddecieda li ma kienx fl-interess tal-minuri
lidan jibga’ jogghod ma’ ommu hawn Malta. L-appellanta tirrileva li salv ghall-
prova dwar il-finanzi fl-eqqel tal-pandemija, ma kien hemm I-ebda prova li
jezistu problemi ulterjuri, u tikkontendi li I-Bord kellu jikkunsidra ¢-cirkostanzi
partikolari taghha qgabel ma jiddeciedi li jifred lil tifel ta’ sebgha snin minn

m’ommul.

9. L-Agenzija appellata tirrileva li I-ligi li tirregola d-dhul u r-residenza ta’
familjari ta’ memobri li jkunu cittadini ta’ pajjizi terzi ghal skop ta’ rijunifikazzjoni
tal-familja, hija I-L.S. 217.06 intestata ‘Regolamenti dwar ir-Rijunifikazzjoni tal-
Familji’, u li timplimenta d-disposizzjonijiet tad-Direttiva tal-Unjoni Ewropea
2003/86/KE fuq id-dritt ghar-rijunifikazzjoni tal-familja. Tissottometti li kemm
ir-Regolamenti, imma anki d-Direttiva, ghalkemm intizi sabiex izommu shiha I-
familja, ma jaghtux dritt awtomatiku. Ghall-kuntrarju, dawn jimponu numru ta’
kundizzjonijiet li ghandhom jigu sodisfatti sabiex tintlaga’ l-applikazzjoni, u I-
iskop taghhom huwa li jigi salvagwardjat il-livell tal-ghajxien tal-persuni gejjin
minn pajjizi terzi sabiex dawn ma jispiccawx f'riskju ta’ fagar u ta’ piz fuq il-pajjiz
fejn joholqu kundizzjonijiet socjali mhux mixtieqga. Tispjega li fejn il-garanti ma
jkunx jikkwalifika sabiex |-applikazzjoni tieghu tigi kkunsidrata taht I-imsemmija
Regolament, l|-applikazzjoni ghal rijunifikazzjoni tal-familja tieghu tista’ tigi
pprocessata skont il-kriterji stabbiliti minnha permezz tal-‘Policy on family

members of third country nationals who do not qualify for family reunification
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by means of the Family Reunification Regulations S.L. 217.06’. Tkompli tispjega
li I-iskop ta’ din il-policy huwa li sa fejn possibbli, tigi prezervata |-unita tal-
familja u fl-istess hin, dik il-familja jkollha livell ta’ ghajxien dicenti. L-Agenzija
appellata tirrileva li fl-applikazzjoni li kienet ipprezentat |-appellanta ghan-nom
ta’ binha, hija kellha tindika jekk tikkwalifikax ghar-rijunifikazzjoni tal-familja
taht il-L.S. 217.06, izda il-kaxxa fejn kellha taghmel din I-indikazzjoni bagghet
vojta. B’hekk |I-Agenzija appellata tghid li hija kienet giet kostretta li tipprocessa
I-applikazzjoni ai termini tal-policy suriferita. Tispjega li hija kienet sejset id-
decizjoni taghha fuq ezercizzju fattwali ta’ ezami tad-dokumenti li kienet
ipprovdiet |-appellanta. Tghid li minn dawn id-dokumenti irrizulta li din ghandha
dhul shih annwali ta’ €12,480, |li ma jissodisfax |-median wage, wisqg angas il-
kundizzjoni ta’ 20% tal-imsemmija median wage mehtiega ghal kull membru
tal-familja li I-garanti japplika sabiex jinghaqdu mieghu. B’hekk I-applikazzjoni
kienet inammissibbli. L-Agenzija appellata tirrileva |li skont il-kuntratt tal-
appellanta mehmuz mal-applikazzjoni kif datata 15 ta’ Awwissu, 2020, hemm
indikat li I-appellanta hija mpjegata minn Strike Limited bhala waitress fuq bazi
full-time ghal perijodu indefinit b’remunerazzjoni ta’ €12,480.00 fis-sena. Tghid
li hawn ma sar l-ebda riferiment ghas-sitwazzjoni tal-COVID, u |-payslips
ipprezentati mal-applikazzjoni kienu jikkonfermaw li I-appellanta kienet tagla’
€1,039.98 fix-xahar jew €12,480 fis-sena, jigifieri l-ammont shih dovut lilha
skont il-kuntratt tal-impjieg. L-Agenzija appellata tikkontendi |i hija tista’
taghmel evalwazzjoni biss ta’ dawk id-dokumenti pprezentati mal-applikazzjoni
partikolari, u fil-kaz odjern kien irrizulta li I-appellanta ma kellhiex il-mezzi
finanzjarji mehtiega biex tkun tista’ tmantni lilha nnifisha u lil binha hawn
Malta. Dwar jt-tieni u r-raba’ aggravju, 1-Agenzija appellata tissottometti li I-
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appellanta hawn geghda tappella ghas-‘sentimentalizmu’, ghaliex hadd ma
sforza lill-appellanta tigi hawn Malta, u hadd ma kien ser izommha milli titlag.
Tikkontendi li I-appellanta hija issa libera li tiddeciedi dak li huwa fl-ahjar
interessi taghha u ta’ binha. L-Agenzija appellata ttenni ghal darb’ohra |i d-
Direttiva u anki r-Regolamenti ma jaghtu l|-ebda jedd awtomatiku ghar-
rijunifikazzjoni tal-familja, u jipprovdu ghal numru ta’ kundizzjonijiet li I-
applikant ghandu jissodisfa sabiex l-applikazzjoni tieghu tigi milqugha.
Tissottometti li dawn il-kundizzjonijiet huma ntizi sabiex fost ohrajn, jithares il-
livell tal-ghajxien ta’ dawk il-persuni li jkunu gejjin minn pajjizi terzi sabiex dawn
ma jispiccawx f'riskju ta’ fagar. L-Agenzija appellata tghid li I-appellanta taf sew
li I-paga annwali taghha ta’ €12,480 skont il-kuntratt ta’ impjieg taghha, ma
tissodisfax il-kriterji stabbiliti permezz tal-imsemmija Regolamenti u |-policy.
Tikkontendi li skont il-provi, seta’ kien hemm bidla fil-kundizzjonijiet tal-impjieg
tal-appellanta, izda meta hija kienet issottomettiet I-applikazzjoni taghha ma
kinitx tissodisfa I|-kriterji tal-ligi u tal-policy, u ghaldagstant id-decizjoni tal-
Agenzija appellata kienet korretta, kif kienet ukoll korretta d-decizjoni
appellata. L-Agenzija appellata tghid |li minn kalkolu matematiku kien jirrizulta
li l-appellanta ma tissodisfax il-kriterji tal-L.S. 217.06, billi I-paga taghha ma
kinitx tilhaq il-paga medja li fI-2020 kienet ta’ €18,660, u wisq inqas kellha
ghoxrin fil-mija (20%) addizzjonali ghal binha. Filwaqt li I-Agenzija appellata
taghmel riferiment ghal dak li jipprovdi I-para (d) tar-regolament 12 tal-L.S.
217.06, tghid li maghdud l-ammont tal-paga medja flimkien ma’ 20% taghha,
dan kien iwassal ghal €22,392.00, jigifieri €9,912 iktar mid-dhul ta’ €12,480
iddikjarat fil-kuntratt tal-impjieg tal-appellanta datat 15 ta’ Awwissu, 2020. L-
Agenzija appellata filwaqt li taghmel riferiment ghal Dok. IMA 5 anness mar-
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risposta taghha, tirrileva li skont |-Uffic¢ju Nazzjonali tal-Istatistika |-average
wage flI-2020 kienet ta’ €18,660, filwaqt li I-median wage li ghaliha taghmel
riferiment il-policy kienet ta’ €15,354 skont dokument ippubblikat mill-istess
Uffic¢ju Nazzjonali tal-Istatistika, li kopja tieghu l-imsemmija Agenzija appellata
annettiet mar-risposta bhala Dok. IMA 6. Tghid li mehud dan |-ahhar ammont
u mizjud [-20% tieghu, ir-rizultat kien ta’ €18,424.80 ossia €5,944.80 iktar mid-
dhul ta’ €12,480 dikjarat fil-kuntratt ta’ impjieg tal-appellanta datat 15 ta’
Awwissu, 2020. Ghalhekk din nagset milli tissodisfa |-kriterji tal-imsemmija
policy. L-Agenzija appellata tikkontendi li kuntrarjament ghal dak li geghda
ssostni |-appellanta, |i ser jinholoq precedent perikoluz jekk tintlaga’ id-
decizjoni appellata, stante li tkun geghda tigi mhegga s-separazzjoni ta’ ulied
mill-genituri naturali taghhom, ikun ser jinholoq precedent perikoluz jekk
jintlaga’ I-appell taghha, ghaliex b’hekk ikun ged jintbaghat messagg li I-kriterji
tar-Regolamenti huma superfluwi. Dan imbaghad iwassal sabiex persuni gejjin
minn pajjizi terzi jispiccaw f’riskju li jghixu fil-fagar, b’mod li jkunu ta’ piz fuq
pajjizna, u joholqu kundizzjonijiet socjali li mhumiex mixtiega. L-Agenzija
appellata hawn taghmel riferiment ghal darb’ohra ghal Dok. IMA 6, u tinsisti li
skont I-istess dokument, I-appellanta u binha kienu ser ikunu jghixu fil-fagar li
kieku hija accettat l-applikazzjoni ghar-rijunifikazzjoni tal-familja. Ghal dak li
jirrigwarda t-tielet aggravju, |-Agenzija appellata tirrileva li din il-Qorti mhijiex
il-forum kompetenti sabiex tiddeciedi dwar dan I-ilment tal-appellanta. Dwar il-
mertu ta’ dan l-aggravju, tghid li fi kwalunkwe kaz il-minuri kien thalla jattendi
l-iskola kif jirrizulta mill-ittra tal-prin¢ipal ta’ St. Clare College ta’ San Gwann

Primary annessa mar-rikors tal-appellanta.
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10. IlI-Qorti tosserva li wara li |-Bord ha in konsiderazzjoni |-payslips
ipprezentati mill-appellanta ghax-xhur ta’ Novembru u Dicembru 2020, u ta’
Jannar, April u Gunju tal-2021, u anki kkonstata mid-dokumentazzjoni
pprezentata, li hija kienet diversi drabi ttrasferiet xi flus barra minn Malta,
prezumibbilment ghall-pajjiz taghha |-Georgia, iddikjara li huwa ma setax
jaccetta l-appell taghha ghaliex ikkunsidra li I-omm u binha kienu ser ikollhom
jghixu hawn Malta bil-paga tal-omm, li skont il-kuntratt ta’ impjieg taghha
kienet ta’ €12,480 fis-sena. Fid-dawl ta’ dawn il-konstatazzjonijiet, il-Bord stgarr
li dan I-ammont ma kienx bizzejjed u ¢ertament ma kienx fl-ahjar interessi tal-
wild li jghix hawn Malta fuq il-paga baxxa li kienet tircievi ommu. Ghalhekk

iddecieda jichad l-appell tal-appellanta.

11. 1l-Qorti tibda billi tikkunsidra t-tieni u t-tielet aggraviji tal-appellanta, fejn
dawn jolgtu I-allegat ksur tad-drittijiet fundamentali. Tghid li kwistjonijiet bhal
dawn jistghu biss jitressqu quddiem dawk grati ohra li ghandhom is-setgha li
jittrattaw u jiddeciedu dawn il-kwistjonijiet, liema setgha hija moghtija lilhom
mill-artikolu 46 tal-Kostituzzjoni. Ghaldagstant il-Qorti ser tastjeni milli tiehu
konjizzjoni tal-ilmenti ta’ ksur tad-drittijiet fundamentali |li geghda tressaq |-
appellanta quddiemha, stante li din il-Qorti m’ghandhiex il-kompetenza sabiex

tittratta I-imsemmija Imenti.

12.  1l-Qorti tifhem li I-paga tal-appellanta, kif din kienet geghda tirceviha fiz-
zmien li hija pprezentat I-applikazzjoni taghha lill-Agenzija appellata, ma kinitx
tilhaq il-paga medja rikjesta mil-ligi, jew kif stipulata fil-policy, u certament ma
kinitx tkopri wkoll il-20% rikjest fir-rigward ta’ kull membru tal-familja. Dwar
dan tghid m’hemm |-ebda dubju u l-appellanta m’ghandhiex ragun tikkontendi
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I-kuntrarju. Izda I-Qorti geghda tiehu in konsiderazzjoni li llum, kif jirrizulta mill-
affidavit ta’ Massimo Eminyan u mill-kopja tal-payslips esebiti, il-paga annwali
mill-impjieg taghha mas-socjeta Strike Ltd tlahhaq ftit iktar minn €14,400.00
(taxxi u bolol imnaqgsa), jigifieri ftit ingas mill-paga shiha medja. Barra minn
hekk, tikkunsidra li jekk gabel I-appellanta kellha d-dover li tibghat xi flus lura
lejn pajjizha sabiex tmantni lil binha, dan mhux ser ikun aktar necessarju
galadarba binha ser ikun jghix maghha. Tikkunsidra wkoll li ghalkemm ma
jirrizultax li hija kienet geghda tithallas biss il-benefi¢¢ji provduti mill-Gvern
wagqt il-pandemija tal-COVID, jirrizulta madankollu li I-paga taghha minn dak iz-
zmien il hawn tjiebet, u dan jista’ ikun ghaliex il-gaghda finanzjarja tal-principal
taghha tjiebet hekk kif bdew jitnehhew id-diversi mizuri mehuda waqt il-
pandemija, inkluz I-gheluq tal-postijiet ta’ divertiment u ristoranti. I1zzid tghid i
wiehed ma jistax jeskludi I-possibilita li [-paga taghha tista’ sahansitra tizdied
fil-futur. Barra minn hekk, il-fatt li skont ix-xhud fug imsemmi, l-appellanta ilha
tahdem mas-socjeta Strike Ltd sa minn Settembru 2019 fuq bazi full-time, fejn
gatt ma kellha problemi mal-principal taghha, u wriet dedikazzjoni lejn ix-
xoghol taghha, ma tantx jaghti x’wiehed jifhem |i ser tispicca tistrieh fuq il-

beneficcji socjali ghall-ghajxien taghha u ta’ binha.

13. llI-Qorti tqis ukoll dak li jipprovdi ghalih ir-regolament 10 tal-L.S. 217.06,
li meta tigi ezaminata l-applikazzjoni ghandu jittiehed in konsiderazzjoni
x'inhuma l-ahjar interessi tat-tfal minuri. Dan ifisser li |-legislatur xtaq li kull
applikazzjoni ghandha titqies skont ic-¢irkostanzi partikolari tal-kaz, u ghalhekk
il-Qorti taghraf li I-Agenzija appellata hawn inghatat certa diskrezzjoni, izda fejn
ghandha tqis gabel xejn |-interessi tat-tfal minuri. Hawn ¢ertament ma tidhol
xejn il-kwistjoni ta’ ‘sentimentalizmu’ kif timplika I-Agenzija appellata, meta |-
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appellanta tinsisti fug dak li kellu jigi kkunsidrat gabel kollox. Ghalhekk tghid li
[-Bord kellu jikkunsidra kemm il-possibilita ta’ diffikultajiet finanzjarji li tista’
issib ruhha fihom l-appellanta flimkien ma’ binha jekk izzommu hawn Malta
maghha, izda wkoll ta’ importanza xejn ingas |li dan m’ghandux jghix separat

minn ommu f’'pajjiz iehor 'il boghod mill-uniku genitur tieghu.

14. Fid-dawl ta’ dawn il-konsiderazzjonijiet kollha, il-Qorti tqis li ghajr ghall-
ilmenti dwar ksur ta’ drittijiet fundamentali, li diga I-Qorti ddikjarat li ser tastjeni

milli tittrattahom, |-aggraviji tal-appellanta huma gustifikati u tilgaghhom.

Decide

Ghar-ragunijiet premessi, il-Qorti (i) tiddikjara li d-Direttur appellat ghandu
jinheles mill-osservanza tal-gudizzju; (ii) tichad it-talba (b) tal-appellanta; (iii)
tastjeni milli tiehu konjizzjoni tal-ilmenti ta’ ksur tad-drittijiet fundamentali
maghmula mill-appellanta; (iv) tilga’ il-kumplament tal-appell taghha; u (v)
thassar id-decizjoni appellata u anki d-decizjoni tal-Agenzija appellata, filwaqt
li tibghat lura I-atti lill-Bord sabiex jghaddi ghad-decizjoni tieghu wara li jiehu

konjizzjoni tal-konsiderazzjonijiet maghmula f'din is-sentenza.

Bl-ispejjez taz-zewg istanzi kontra |-Agenzija appellata.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja

Deputat Registratur
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