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QORTI CIVILI
PRIM’> AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar |-Erbgha
Erbatax (14) ta’ Dicembru 2022

Rikors Numru 633/2017 FDP
Fl-ismijiet
Piccinino Franchising International Limited (C-59672)
Vs
HSBC Bank Malta Plc (C-3177)
I1-Qorti:-

1. Ratir-rikors datat 13 ta’ Lulju 2017, li permezz tieghu s-socjeta rikorrenti talbet
is-segwenti:

1. i permezz ta' Documentary Credit SDCMTT008418 (“id-
Documentary Credit") tat-tip irrevocable standby ma#ruga fis-
17 ta' Jannar 2014 mill-bank intimat favur is-socjeta’ attrici fuq
talba ta’ Omar Almhdi Hamrouni (hawn annessa u mmarkata
bhrala Dok. 1), il-bank intimat obbliga ruzu illi jhallas lis-
soc¢jeta’ attrici l-ammont ta' Mitejn EIf Ewro (€200,000)
rapprezentanti  l-prezz  ta' merkanzija soggett ghall-
kundizzjonijiet indikati fl-istess Documentary Credit fosthom illi
I-kreditu huwa suggett grall-UCP600;

2. 1l I-kundizzjonijiet ewlenin marbuta mal-kreditu skond id-
Documentary Credit kienu s-segwenti:

i.  Beneficiary's declaration stating that applicant has
not fulfilled his payment obligations as per agreed
terms;
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ii.  Copy of unpaid invoice;

3. Hlis-so¢jeta’ attrici debitament ssottomettiet lil Bank Intimat id-
dikjarazzjoni u d-dokumenti skond id-Documentary Credit
(kopja ta' liema gieg/da tigi annessa u mmarkata Dok 2, Dok 3
u Dok 4 rispettivament);

4. i minkejja illi s-socjeta’ attrici ssottomettiet lil Bank intimat
id-dikjarazzjoni u d-dokumenti meftiega, il-Bank intimat
irrifjuta illi jonora t-termini tad-Documentary Credit u li jallas
lis-socjeta’ ghas-segwenti raguni:-

"...copy of bill of lading shows shipment of goods not listed
in Documentary Credit - shop fittings, shoes and
promotional items. Seaway bill shows hazardous sealer.
Documents are held at your risk and disposal pending
receipt of your instructions in accordance with Art 16C A
of the UCP600".

Dan gie kkomunikat permezz ta' nota ta' rifjut datata 5 ta' Frar 2015
(hawn annessa u mmarkata bzala Dok S);

5. i din il-kawza gieghda ssir minfzabba r-rifjut minn naza tal-
bank intimat illi jonora d-Documentary Credit, u dan stante illi
d-dokumenti mef7itiega gew prezentati u kienu in konformita'
mad- Documentary Credit de quo;

6. Illi skond I-insenjament tal-Artikolu 5 tal-ICC Uniform Customs
& Practice for Documentary Credits (UCP 600):

"Banks deal with documents and not with goods, services
or performance to which the documents may relate.”
[enfasi tal-esponenti)

7. i di fatti, I-International Chamber of Commerce (ICC) fil-Linji
Gwida tal-UCP 600 ("il- Linji Gwida") tagZzmilha cara illi:-

Under the documentary credit, banks decide whether to
honour or dishonour on the basis of documents. Banks do
not need to open containers to examine shipments, and
they do not hire lawyers to Interpret International Sales
Contracts. The documentary credit is independent of
related contracts and transactions. Banks deal only in
documents, not goods. (enfasi tal-esponenti)

8. Il di piu' I-Artikolu 16 tal-UCP 600 senjalat mill-Bank intimat

fin-nota ta' rifjut huwa ntitolat; "Discrepant documents, Waiver
and Notice" u huwa applikabbli meta:

pagna 2 minn 13



Rikors Nru 633/2017 — Piccininio Franchising International Limited vs HSBC Bank Malta plc

. a nominated bank acting on its nomination, a
confirming bank, if any, or the issuing bank determines
that a presentation does not comply, it may refuse to
honour or negotiate, (enfasi tal-esponenti)

9. Ml huwa evidenti li I-artikolu surreferit jittratta biss u huwa
limitat gzall-kazijiet meta jkun hemm diskrepanza fl-ipprezentar
tad-dokumenti nfushom, u ma jagimilx referenza ghal-
merkanzija mertu tal-kreditu. Dan huwa car fl-interpretazzjoni
tal-Linji Gwida surreferiti, fejn I-interpretazzjoni tal-artikolu 16
tal-UCP 600 huwa limitat g#all-kazijiet fejn jinstabu
"documentary defects".

10. i dan kollu gAandu jittiezed fid-dawl tal-Artikolu 14 (d) tal-
UCP 600 li jistipola li:

"Data in a document, when read in context with the credit,
the document itself and international standard banking
practice, need not be identical to. but must not conflict
with, data in that document, any other stipulated
document or the credit."”

... kif ukoll fid-dawl tal-Artikolu 14 (e) tal-UCP 600 li jistipola li:

"In documents other than the commercial invoice, the
description of the goods, services or performance, if
stated, may be in general terms not conflicting with their
description in the credit

11. llli inoltre I-kundizzjonijiet tad-Documentary Credit de quo ma
kinux jistipolaw illi I-Bill of Lading ma setg#atx tinkludi oggetti
oAra apparti l-oggetti koperti mill-kreditu, diment li ma ssirx
talba ghall-alas ghal dawk l-oggetti. Fil-fatt, il-kundizzjonijiet
tad-Documentary Credit relatata mal-Bill of Lading kienet
tistipola biss illi jigi pprezentat “copy of the transport document
relative to the invoice™;

12. 1lli 1-Bill of Lading kienet di fatti “relative to the invoice™ u
ghalhekk jirrizulta li ma kienx hemm kunflitt fid-dokumenti;

13. llli ghalhekk, la darba d-dokumenti me/tiega skond it-termini
tad-Documentary Credit gew prezentati, il-Bank intimat ma
kellux raguni valida skond il-ligi li jirrifjuta li jonora d-
Documentary Credit a favur tas-socjeta’ attrici, u graldagstant
kellhom jigu istitwiti dawn il-proceduri;

14. Ghaldagstant s-socjeta’ esponenti, in vista tal-premess, titlob
bir-rispett lil dina I-Onorabbli Qorti:
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i. Tiddikjara u tiddeciedi li d-dikjarazzjoni u d-dokumenti
pprezentati mis-socjeta’ attri¢i lil Bank intimat kienu a
tenur tad-Documentary Credit SDCMTT008418 u kienu
skond it-termini tal-istess Documentary Credit; u

ii.  Tiddikjara u tiddeciedi illi l-bank intimat nagas milli
jwettaq [|-obbligazzjonijiet kontrattwali naxxenti mid-
Documentary Credit SDCMTT008418 ma#ruga fis-17 ta'
Jannar 2014 ghal-beneficcju tas-socjeta’ attrici ghall-ebda
raguni valida tant it-termini u kundizzjonijiet tal-istess
Documentary Credit;

iii. Tiddikjara u tiddeciedi illi [-Bank intimat huwa
responsabbli giad-danni  sofferti mis-socjeta’ attrici
rizultanti mill-inadempjenza tal-Bank intimat milli jwettaq
I-obbligazzjonijiet kontrattwali naxxenti mid-Documentary
Credit SDCMTT008418 manruga fis-17 ta' Jannar 2014 a
beneficcju tas-socjeta’ attrici ghall-ebda raguni valida ta/t
it-termini u kundizzjonijiet tal-istess Documentary Credit;

B'riserva ghal kull dritt iezor spettanti lis-socjeta’ attrici, inkluz
ghall-azzjoni ghal-kundanna grall-7las.

Bl-ispejjez kontra I-bank intimat u bl-imgZaxijiet legali mid-data
tal-prezentata sal-pagament effettiv, li minn issa huwa ngunt gf#as-
subizzjoni.

2. Rat illi fl-14 ta> Awissu 2017 il-Bank HSBC Bank Malta plc irrisponda ghal
dak mitlub billi gajjem is-segwenti difizi:

1. i t-talbiet attrici huma nfondati fil-fatt u fid-dritt u gzZandhom
jigu michuda bl-ispejjez billi I-Bank konvenut ma gzandu I-ebda
relazzjoni guridika u diretta mas-socjeta attric¢i. Skond il-Letter
of Credit in kwistjoni, I-unika relazzjoni li kellu I-Bank konvenut
kienet biss ma’ Banif Bank Malta plc u kwindi s-socjeta attrici
ma ghandha l-ebda kreditu jew dritt ta' azzjoni fil-konfront tal-
Bank konvenut.

2. i subordinatement u ming#ajr pregudizzju ghall-premess, it-
talbiet artrici huma nfondati fil-fatt u fid-dritt u ghandhom jigu
michuda ukoll billi 1-Bank konvenut agixxa in konformita mal-
obbligi tiegZzu naxxenti mill-imsemmija Letter of Credit u ma
kien hemm xejn da parti tieg#u li jikkostiwixxi xi inadempjenza
kuntrattwali kif allegat mis-socjeta attrici. i kif pruvat matul
il-kawza, irrizultaw diversi diskrepanzi fid-dokumentazzjoni
sottomessa lill-Bank konvenut, inkluz deskrizzjonijiet divergenti
u kunfliggenti tal-merkanzija, b tali mod illi 1-Bank konvenut ma
setax jaccetta dawn I-istess dokumenti u jipprocessa I-pagament
tazit I-imsemmija Letter of Credit.
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Provi:

10.

11.

12.

13.

14.

15.

16.

17.

Salvi eccezzjonijiet ulterjuri.

Rat l-affidavit ta’ Stephen Piccinino, Matthew Pullicino u Alfred Camilleri
ipprezentati Ikoll fis-7 ta’ Dicembru 2016 (fol 26) kif ukoll id-dokumentazzjoni
ezebita minn Stephen Piccinino.

Rat ix-xhieda ta’ Diane Attard, Relationship Manager fil-Corporate Banking
Unit tal-Bank intimat, datata 20 ta’ Frar 2018 (fol 54) u rat id-dokumentazzjoni
minnha ezebita.

Rat ix-xhieda ta’ Albert Buttigieg, Head of Corporate Banking fi hdan I-Banif
Bank plc, datata 19 ta’ April 2018 (fol 97).

Rat ix-xhieda ta’ Alfred Camilleri, Direttur u Azzjonist tas-socjeta’ rikorrenti,
datata 6 ta’ Gunju 2018 (fol 102) u rat id-dokumentazzjoni minnu ezebita.

Rat li fit-23 ta’ Ottubru 2018, is-so¢jeta’ rikorrenti gharrfet 1i m’ghandhiex aktar
provi x’tipprezenta.

Semghet ix-xhieda ta’ Silvano Pullicino, gia Manager Operations tat-Trade
Services fi hdan il-Bank intimat, prodott mis-soc¢jeta intimata u moghtija fit-28
ta’ Jannar 2020 (fol 116).

Semghet ix-xhieda ta’ Gaetano Sammut, Head of Trade and Retrievable
Finance fi hdan il-Bank Intimat moghtija fil-5 ta’ Marzu 2020 (fol 129).

Semghet ix-xhieda ta’ Gaetano Sammut, in kontro ezami, moghtija fI-10 ta’
Novembru 2020 (fol 146) u rat id-dokumentazzjoni minnu ezebita.

Rat in-nota tas-socjeta’ intimata HSBC Bank Malta plc ipprezentata fid-9 ta’
Frar 2021 fejn ezebiet dokumenti in konnessjoni mad-‘Documentary Letter of
Credit’ u dokumenti lilha pprezentati (fol 169).

Semghet ix-xhieda ulterjuri in kontro ezami ta’ Gaetano Sammut moghtija fil-
25 ta” Mejju 2021 (fol 218).

Semghet ix-xhieda ulterjuri in kontro ezami ta’ Gaetano Sammut moghtija fit-
30 ta’ Settembru 2021 (fol 238).

Semghet ix-xhieda in kontro ezami ta’ Silvano Pullicino moghtija fit-12 ta’
Jannar 2022 (fol 258).

Rat li fis-17 ta’ Frar 2022, il-kawza thalliet ghas-sottomissjonijiet finali wara li
inghaqu I-provi tal-partijiet.

Rat in-nota ta’ sottomissjonijiet tas-so¢jeta rikorrenti tal-10 ta’ Mejju 2022 (fol
267).

Rat in-nota ta’ sottomissjonijiet ta’ I-HSBC Bank Malta plc tat-12 ta’ Lulju
2022 (fol 291).
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18. Rat illi fit 12 ta’ Lulju 2022, il-kawza giet differita ghas-sentenza.
Fatti tal-kaz
19. Jirrizulta li permezz ta’ Documentary Credit SDCMTT008418 tat-tip

20.

irrevocable standby, mahruga mill-Bank intimat fis-17 ta’ Jananr 2014, fuq
talba ta” Omar Almhdi Hamrouni, il-Bank obbliga ruhu, wara I-applikazzjoni
ta’ Omar Hamrouni, li jhallas lis-so¢jeta’ rikorrenti l-ammont ta’ € 200,000
rapprezentanti prezz ta’ merkanzija impurtata, U dan soggett ghall-
kundizzjonijiet indikati fl-istess Documentary credit maghrufa bhala UCP 600.

Jirrizulta, izda, li meta s-so¢jeta’ rikorrenti issottomettiet lill-Bank id-
dokumenti skont Documentary Credit wara li ma thallsitx ghall-merkanzija li
baghtet lil Hamrouni, il-Bank irrifjuta li jonora t-termini tad-Documentary
Credit, kif jidher fin-nota tar-rifjut datata 5 ta’ Frar 2015 (Dok 5 fol 13).

Ikkunsidrat

21.

22.

Jirrizulta li s-so¢jeta’ rikorrenti permezz tal-azzjoni prezenti, gieghda titlob li
jigi dikjarat li I-Bank intimat nagas milli jwettaq I-obbligazzjonijiet kontrattwali
naxxenti mid-Documentary Credit SDCMTT008418 mahruga fis-17 ta’ Jannar
2014. Konsegwentement, is-socjeta’ rikorrenti talbet ukoll li jigi dikjarat li |-
Bank intimat huwa responsabbli ghad-danni sofferti rizultanti mill-
inadempjenza tal-Bank intimat.

Jirrizulta mill-banda I-ohra, li I-Bank intimat sostna li t-talbiet fil-kaz odjern
huma infondati fil-fatt u fid-dritt, is-so¢jeta’ rikorrenti m’ghandhiex relazzjoni
guridika mal-Bank intimat, u fil-mertu i m’hemm Il-ebda inadempjenza
kuntrattwali da parti tal-Bank intimat peress li rrizultaw diversi diskrepanzi u
divergenzi fid-dokumenti.

L-Ewwel e¢éezzjoni tal-Bank HSBC Bank Malta plc

23.

24,

25.

Tramite |-ewwel eccezzjoni, gie eccepit, li t-talbiet tas-socjeta’ rikorrenti huma
infondati fil-fatt u fid-dritt u ghandhom jigu michuda bl-ispejjez billi 1-Bank
m’ghandu ebda relazzjoni guridika u diretta mas-socjeta’ rikorrenti. Fil-fatt, jigi
sostnut mill-Bank, f’din 1-ec¢cezzjoni, li I-unika relazzjoni li skont il-Letter of
Credit mertu ta’ din il-vertenza kellu I-Bank intimat kien biss ma’ Banif Bank
Malta plc u kwindi s-so¢jeta’ rikorrenti ma ghandha I-ebda kreditu jew dritt ta’
azzjoni fil-konfront tal-Bank intimat.

[lli 1-Bank sostna li mal-hrug ta’ Letter of Credit, jitwieldu numru ta’
relazzjonijiet guridici distinti minn xulxin. Qed jigi sostnut mill-Bank intimat,
li ladarba is-so¢jeta’ rikorrenti ikkawtelat 1-obbligi taghha favur il-Banif Bank
billi accettat li I-Letter of Credit tohrog Kif harget, proprju sabiex jithallas
direttament Banif Bank, ghalhekk m’hemmx relazzjoni guridika.

Minn naha I-ohra, is-so¢jeta’ rikorrenti issottomettiet fis-sottomissjonijiet, li fl-
ewwel lok, il-Bank ghandu rwol ta’ Issuing Bank, is-soc¢jeta’ rikorrenti hija |-
beneficc¢jarja tal-Letter of Credit in kwistjoni, filwaqgt li Omar Hamrouni huwa
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26.

217.

28.

29.

30.

I-applikant. Gie sostnut mis-so¢jeta’ rikorrenti, li permezz tal-imsemmija Letter
of Credit il-Bank HSBC obbliga ruhu li jhallas lis-so¢jeta rikorrenti bhala
benefic¢jarja tal-istess Letter of Credit, fin-nugqas li Hamrouni jaghmel dan fi
zmien sitt xhur. Gie sottolineat li I-Bank hareg il-Letter of Credit favur is-so¢jeta
rikorrenti bhala benefic¢jarja fuq talba tal-applikant Hamrouni. Dan ifisser,
skond is-soc¢jeta’ rikorrenti, illi hemm relazzjoni kuntrattwali diretta u evidenti
bejn is-soc¢jeta rikorrenti u I-Bank intimat.

In sostenn ghal dan, is-socjeta’ rikorrenti ged tikkontendi li skont paragrafu 59
tal-Letter of Credit in kwistjoni, il-benfic¢jarju hija s-socjeta’ rikorrenti,
ghalhekk id-dritt ta’ azzjoni jispetta biss lill-beneficcjarju illi ghandu ‘right of
action’ diretta kontra 1-Bank intimat illi qieghed jirrifjuta li jonora I-Letter of
Credit. Kompla jigi argumentat mis-socjeta’ rikorrenti, li I-procedura odjerna
hija ghalhekk ibbazata fuq il-vinkolu dirett illi ghandha s-soc¢jeta’ rikorrenti
bhala benefic¢jarja tal-Letter of Credit, naxxenti, aktar u aktar, mill-fatt illi I-
Bank intimat hareg il-Letter of Credit in kwistjoni favur is-socjeta rikorrenti fuq
talba tal-applikant Hamrouni.

Din il-Qorti tosserva li, meta tikkunsidra I-fatti kollha tal-kaz, huwa car li I-
argument sollevat mis-soc¢jeta’ rikorrenti, f’dan ir-rigward, jreggi, peress illi
jidher car li hemm relazzjoni kuntrattwali diretta bejn is-so¢jeta’ rikorrenti u I-
Bank HSBC Bank Malta plc, ghaldagstant, ir-reklam tas-socjeta’ rikorrenti
huwa gustifikat.

[I-Qorti tirrileva li dak sostnut minn naha tal-Bank HSBC, fejn ibbazat |-
argumentazzjoni taghha fuq il-komunikazzjoni bejn il-Banif Bank dwar |-
imsemmija Letter of Credit ma jimpingix fuq il-kwistjoni jekk hemmx
relazzjoni guridika jew le mas-so¢jeta rikorrenti. Huwa fatt illi s-socjeta
rikorrenti, bhala I-bejjiegh, Kienet il-Beneficcjarja tal-Letter of Credit illi Kienet
harget 1-HSBC Bank, fuq talba tax-xerrej Hamrouni, w I-HSBC Bank, bhala
Issuing Bank, kellha I-obbligu illi tghaddi lill-Advising Bank, f’dan il-kaz Banif
plc, il-flejjes dovuti lis-so¢jeta’ rikorrenti f’kaz illi I-klijent tas-soc¢jeta’
intiamta, ossija ix-xerrej Hamrouni, jonqos milli jhallas fi zmien sitt xhur.

Is-soc¢jeta’ rikorrenti fis-sottomissjonijiet, irreferiet ukoll ghad-distinzjoni li
saret fil-gurisprudenza nostrana bejn Letter of Credit kummer¢jali normali u
Standby Letter of Credit, bhal dik fil-kaz in dizamina.

Fil-fatt, fil-kaz 232/2011/1 Azrow International Trading Company Limited
vs Fimbank plc deciza fit-28 ta” Gunju 2012 inghad hekk:

“L-istandby Letter of Credit hi differenti mil-Letter of Credit
kummercjali normali u tiddistingwi ruZiha b’dan il-mod. Filwaqt li I-
Commercial Letter of Credit hija mekkanizmu primarju ta’ pagament,
I-Istandby Letter of Credit hija mezz sekondarju ta’ pagament, u sservi
funzjoni differenti mill-Commercial Letter of Credit.

Bank joZirog standby Letter of Credit fisem klijent biex jipprovdi
assikurazzjoni i |-klijent jista’ jottempera ruhu mill-obbligi tal-
kuntratti bejn il-klijent u I-benefic¢jarju. Infatti, |-partijiet involuti fit-
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transazzjoni gatt ma jistennew li din I-istandby Letter of Credit ser tigi
utilizzata. Madankollu, |-benefic¢jarju ghandu garanzija b’din I-
istandby Letter of Credit li d-debitur ser jottempera ruzu mal-
obbligazzjoni tal-zlas bil-garanzija tal-zlas mill-bank. ”

31. Jirrizulta ¢car, mill-fatti kif prodotti, illi fil-kaz odjern, il-Letter of Credit meritu

tal-kawza odjerna, kienet attwalment Standby Letter of Credit, ossija garanzija
ghal hlas, bhal ma gara fil-kaz fuq riferut. Ghalhekk, anke tad-distinzjoni, kif
hawn fuq spjegata, jidher car illi hemm relazzjoni guridika diretta bejn il-
benefic¢jarju, ossija is-socjeta’ rikorrenti u I-Bank HSBC Bank Malta plc.

32. Ghaldagstant, l-ewwel eccezzjoni tal-Bank HSBC Bank Malta plc ged tigi

respinta.

It-Tieni e¢¢ezzjoni tal-Bank HSBC Bank Malta plc

33.

34.

35.

36.

Fit-tieni eccezzjoni, gie eccepit li I-Bank agixxa in konformita mal-obbligi
tieghu naxxenti mill-imsemmija Letter of Credit u ma kien hemm xejn li
jikkostitwixxi xi inadempjenza kontrattwali. Gie sostnut li, kif ippruvat matul
il-kaz, jirrizultaw diversi diskrepanzi fid-dokumentazzjoni sottomessa lill-Bank
intimat, inkluz deskrizzjonijiet divergenti u kunfliggenti tal-merkanzija, b’mod
li I-Bank ma setax jaccetta dawn I-istess dokumenti u jipprocessa I-pagament
taht I-imsemmija Letter of Credit.

Dwar dan il-punt, is-so¢jeta’ rikorrenti issottomettiet li I-Bank ma onorax I-
obbligi kuntrattwali tieghu meta irrifjuta li jonora I-Letter of Credit minhabba
diskrepanzi fid-dokumenti. Is-socjeta’ rikorrenti ged tilmenta mill-fatt, li
nonostante li hija ssottomettiet il-Beneficiary Declaration (Doc 2), |-Export
Invoices FOO3 u FOO5 (Dok 3) u il-Waybill (Dok 4), il-Bank baghat nota ta’
rifjut specifikatament minhabba diskrepanzi fid-dokumenti.

In sostenn ghal dan l-argument, is-socjeta’ rikorrenti tirreferi ghall-Artikolu
14(e) tal-UCP 600. L-Artikolu 14 jitkellem dwar id-‘Doctrine of Strict
Compliance’.

L-Artikolu 14 (a) tal-UCP 60 jipprovdi:

“4A Nominated Bank acting on its nomination, a Confirming Bank, if
any, and the Issuing Bank must examine a presentation to determine,
on the basis of the documents alone, whether or not the documents
appear on their face to constitute a complying presentation.”

Is-subartikolu (d) u (e) tal-istess Artikolu jistipulaw:
“d. Data in a document, when read in context with the credit, the
document itself and international standard banking practice, need not

be identical but must not conflict with, data in that document, any other
stipulated document or the credit.
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37.

38.

39.

40.

e. In documents other than the commercial invoice, the description of
the goods, services or performance, if stated may be in general terms
not conflicting with their description in the credit.”

Is-socjeta’ rikorrenti irreferiet ukoll ghall-artikolu 47 A tal-Letter of Credit i
jiddeskriva I-oggetti koperti mil-Letter of Credit bhala:

“Covering non-payment for various shipments for lingerie, swimwear,
women’s clothing shipped by beneficiary to applicant importing such
lingerie, swimwear, women’s clothing.”

L-istess Artikolu 47 A tal-istess Letter of Credit imbaghad jelenka d-dokumenti
mehtiega sabiex jigi pprocessat il-hlas taht il-Letter of Credit:

- Beneficiary’s declaration stating that applicant has not fulfilled his
payment obligations as per agreed terms

- Copy of unpaid invoice

- Copy of the transport document relative to the invoice against which
payment is being claimed.

- Copy of duly signed (by applicant) purchase order relative to the
shipment against which payment is being claimed.

L-argument tas-soc¢jeta’ rikorrenti huwa bbazat fuq il-fatt li 1-Bank ibbaza r-
rifjut tieghu fuqg it-transport documents izda dawn it-transport documents, li
skont kif sostnut mill-Bank indikaw oggetti zejda oltre™ I-hwejjeg indikati fil-
Letter of Credit, mhuwiex dokument necessarju fil-kaz ta’ Standby Letter of
Credit. Referibbilment ghall-artikolu 14 tal-CP 600, I-argument tas-socjeta’
rikorrenti huwa li I-UCP600 gieghed jaghti element ta’ flessibilita’ akbar ghal
dak li jirrigwarda I-compliance tad-dokumenti sottomessi.

Minn naha |-ohra, I-Bank intimat issottometta meta tqabbel id-deskrizzjoni tal-
oggetti impurtati kif kontenuti fil-fattura ma jistax jirrizulta l-argument tas-
soc¢jeta’ rikorrenti li ladarba I-merkanzija deskritta fil-fattura kienet riflessa fid-
dokumenti tat-trasport il-Bank ghalhekk seta’ jhallas il-pagament taht I-
imsemmija Letter of Credit. Il-Bank insista illi huwa ghandu obbligi c¢ari u
rigidi, u meta rinfac¢jat b’dokumenti kontrastanti, m’ghandux ihallas.

In sostenn ghal dan il-Bank intimat irrefera ghall-artikoli 4 u 5 tal-UCP 600. L-
Artikolu 4 jiddisponi:

“a. A credit by its nature is a separate transaction from the sale or other
contract on which it may be based. Banks are in no way concerned with
or bound by such contract, even if any reference whatsoever to it is
included in the credit. Consequently, the undertaking of a Bank to
honour, to negotiate or to fulfil any other obligation under the credit is
not subject to claims or defences by the applicant resulting from the
relationship with the issuing Bank or the beneficiary. A beneficiary can
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42,

43.

44,

45.

46.

in no case avail itself of the contractual relationships existing between
banks or between the applicant and the issuing bank.

b. An issuing bank should discourage any attempt by the applicant to
include, as an integral part of the credit, copies of the underlying
contract, proforma invoice and the like.”

L-Artikolu 5 tal-UCP 600 ighid hekk:

“Banks deal with documents not with goods, services or performance
to which the documents may relate.”

[1-Qorti, f’dana l-istadju, tosserva illi I-qofol ta’ dan il-kaz fil-mertu, huwa jekk
il-Bank HSBC kienx gustifikat Ii ma jaccettax id-dokumenti pprezentati bhala
dokumenti sufficjenti biex tonora I-Letter of Credit.

[1-Qorti, hawnhekk, tibda billi tosserva li jirrizulta, li I-Bank irrifjuta li jonora I-
imsemmija Letter of Credit, minhabba li I-kopja tal-*Bill of Lading’ uriet li gew
konsenjati oggetti li ma kinux indikati fil-Letter of Credit innifisha, ossija ‘shop
fittings, shoes, promotional items.” Jirrizulta wkoll illi I-istess Bank osserva illi
s-Sea Way Bill wera li gie kkonsenjat ‘hazardous sealer’.

Fix-xhieda ta’ Alfred Camilleri tas-6 ta’ Gunju 2018, gie kkjarifikat dak hemm
deskritt bhala “shop fittings” kienu attwalment spallieri, dak li kien deskritt
bhala ‘promotional items’ kienu jinkludu affarijiet promozzjonali li jigu mal-
hwejjeg, u posters li jippromwovu |-istess hwejjeg. B’referenza ghal ‘hazardous
sealer’ gie stabbilit li dan kien intalab, bhala pjacir minn Hamrouni, sabiex
jizbogh il-faccata tal-hanut tieghu fil-Libya.

Relevanti wkoll dak indikat fil-Letter of Credit a fol 7 u 8 tal-process,

‘Notwithstanding any instructions to the contrary, this fee is for the
account of the beneficiary. In accordance with the provisions of Article
16c 11l B of UCP 600, if we give notice of refusal of documents
presented.

II-Qorti hawnhekk taghmel referenza ghall-artikolu 16 tal-UCP 600, li abbazi
tieghu I-Bank intimat ghadda biex jirrifjuta li jonora I-Letter of Credit, liema
artikolu jghid:

“a. When a nominated bank acting on its nomination, a confirming
bank, if any of the issuing bank determines that a presentation does
comply, it may refuse to honour or negotiate.

b. When an issuing bank determines that a presentation does not
comply, it may in its sole judgement approach the applicant for a waiver
of the discrepancies. This, does not however extend the period
mentioned in sub-title 14(b).”
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I1-Qorti tinnota li fl-istess Letter of Credit, hemm referenza ghad-dokumenti
relattivi li huma importanti, ossija

- ‘beneficiary declaration stating applicant has not fulfilled his payment
obligations as per agreed terms’

- ‘Copy of unpaid invoice’,

- ‘Copy of the Transport document relative to the invoice Copy of Duly Signed
(By Applicant) purchase order relative to shipment against which payment
is being claimed’.

Applikati dawn il-kundizzjonijiet, il-Qorti ghaddiet biex tezamina dokumenti
ezebiti li kienu gew sottomessi lill-Bank intimat, w I-Qorti tosserva li jirrizulta
li Dok 3 a fol 10, hemm indikat “Ladies swimwear, Ladies underwear, Ladies
clothing”. Jirrizulta wkoll illi ’Dok 4 a fol 12, ossija il-Waybill document,
hemm indikat hekk: “Shop fittings, Underwear, Swimwear, Shoes and
Promotional items.” Finalment, f’Dok 6 a fol 14, ossija Sea Wayhbill, juri hekk:
“Underwear, Promo Material & Hazardous sealer”.

Din il-Qorti ma tistax ma tirrilevax illi hawnhekk huwa minnu li jidher li hemm
diskrepanza tal-oggetti fil-merkanzija, u certament, mhijiex biss kwistjoni ta’
zraben biss, kif donnha gieghda timplika s-socjeta’ rikorrenti fis-
sottomissjonijiet taghha. 1zda, hawn diskrepanza konsiderevoli.

Fil-fatt, Dok 5 a fol 13, ossija ir-rifjut, hemm indikat specifikatament hekk:

“We hereby advise our refusal to honour your presentation, Ref
EDC40005065001 drawn under our SDCMTT008418 for the following
reasons:

Copy of Bill of Lading shows shipment of goods, Not listed in
documentary credit - SHOP FITTINGS, SHOES AND
PROMOTIONAL ITEMS.

Seaway bill shows HAZARDOUS SEALER.
Documents are held at your risk and disposal.

Pending receipt of your instructions in accordance with Article 16CI11
A of UCP600.”

[1-Qorti hawnhekk ma tistax ma tosservax illi ghalkemm fix-xhieda tieghu,
Alfred Camilleri iddeskriva I-kontenut ta” dak deskritt fit-transport documents,
madankollu dak hemm indikat, fosthom ‘Promotional items’ u ‘Hazardous
sealer’ huwa deskrizzjoni generika wisg. Inoltre™ jigi nnutat ukoll, i minn
ezami ta’ Dok 4 u Dok 6 fugq imsemmiija, jidher li kien hemm aktar minn
shipment ta’ merkanzija wahda, fejn jidher li saru zewg shipments, li jidher li
ta lok ghal garr ta’ merkanzija diversa.
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52. 1I-Qorti hawnhekk tirrileva illi kien jinkombi fuq is-so¢jeta’ rikorrenti i
tipprova I-kontenut tal-merkanzija u d-diskrepanzi li jirrizultaw fid-deskrizzjoni
tal-oggetti fid-dokumenti. Din il-prova ma saritx ghas-sodisfazzjoni tal-Qorti.
Ma jirrizultax li gew ezebiti ritratti tal-merkanzija in kwistjoni, u l-ebda
dokumenti ulterjuri li jistghu jippruvaw it-tezi tas-socjeta’ rikorrenti.

53. Dan ged jinghad, proprju ghaliex, mid-deskrizzjoni moghtija kif supracitat
f’Dokument 5, ma jidhirx li d-differenza kienet tammonta biss fi ftit zraben, kif
tghid is-socjeta’ rikorrenti.

54. Din il-Qorti hadet konjizzjoni tal-argument tas-socjeta rikorrenti, li I-Bank kellu
jinterpreta d-diskrepenzi mhux b’rigidita” izda aktar skont I-artiklu 14 u 15 tal-
UCP 600. Din il-Qorti kienet tkun disposta taccetta I-argument sollevat mis-
socjeta’ rikorrenti kif imnizzel fl-istess UCP 600, li ‘items need not be identical
but not in conflict’ izda, sabiex tkun tista’ taghmel dan, kellhom jingiebu provi
konkreti illi ma kienx hemm kunflitt — tali prova ma ngibetx!

55. Fil-karenza ta’ prova konkreta, din il-Qorti tikkondividi d-decizjoni tal-Bank
intimat, li ladarba hemm diskrepanzi fid-dokumenti, il-hlas li kien garantit bil-
Letter of Credit mertu ta’ dan il-kaz, ma setax isir.

56. Ghaldagsant, din il-Qorti ged tilqa’ t-tieni eccezzjoni tal-Bank intimat fil-mertu.

57. Konsegwentement, ser tichad it-talbiet tas-so¢jeta’ rikorrenti ghall-motivi
spjegati.

Konkluzjoni

11-Qorti,

Wara illi rat I-atti kollha processwali kollha pprezentati quddiemha;
Wara li rat is-sottomissjonijiet tal-abbli difensuri tal-partijiet;
Tghaddi biex taqta’ u tiddeciedi 1-vertenza odjerna billi:

Tichad l-ewwel eccezzjoni tal-Bank intimat ghar-raguni spjegata.

Tilga’ it-tieni eccezzjoni tal-Bank intimat fil-mertu ghar-ragunijiet spjegati, u
ghalhekk:

Tichad it-Talbiet tar-rikorrenti kif dedotti ghall-motivi spjegati.

L-ispejjez ghall-procedura odjerna ghandhom ikunu a kariku tas-socjeta’ rikorrenti.
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