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Anna Zerafa u Josianne Miceli

[I-Qorti:

1. Dan huwa appell tal-intimati (‘l-appellanti’) minn sentenza parzjali

moghtija fit-13 ta’ Mejju 2022 mill-Qorti Civili — Sezzjoni tal-Kummeré (‘I-

Ewwel Qorti’), u li kienet limitata biss dwar it-tieni ec¢ezzjoni li tgajmet fir-

risposta Quramentata i giet prezentata mill-istess appellanti

konguntivament fit-3 ta’ Settembru 2020. |I-fatti relevanti huma dawn:
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2. ll-partijiet huma ahwa li kienu Ikoll azzjonisti fkumpanija li §gib I-
isem ta’ ‘Nova Co. Limited’ (C 2888) u Ii principalment kienet topera fil-
gasam tan-negozju tal-prodotti kosmetici. L-attri¢i (‘I-appellata’), li kienet
ukoll direttri¢i ta’ din il-kumpanija, tghid li originarjament kienet involuta
b’mod attiv fit-tmexxija ta’ dan in-negozju, u dan sakemm mardet fis-sena
1998. Tghid |i wara li gie nieges missier il-partijiet fis-sena 2005, il-
konvenuta Anna Zerafa u Marcella Pace Axiaq (illum mejta) hadu
fidejhom ‘b’mod esklussiv’ it-tmexxija tan-negozju, u ma bdew jaghtu I-
ebda informazzjoni lill-azzjonisti I-ohra, u b’mod partikolari lilha. Marcella
Pace Axiaq giet niegsa fis-sena 2008, u skont I-attri¢i, I-appellanta Zerafa
kienet ged taghti |-impressjoni li kienet ged tamministra |-kumpanija
b’mod tajjeb u li n-negozju kien miexi b’'mod normali. L-attri¢i tghid ukoll
li meta l-appellanta Zerafa hadet it-tmexxija tan-negozju fidejha, il-
kumpanija kellha attivita ekonomika b’sahhitha u kien hemm bilan¢ tajjeb

fil-kontijiet taghha;

3. Gara pero li fit-12 ta’ April 2010, it-tfal tal-konvenuta Zerafa waqqfu
kumpanija bl-isem ta’ ‘Women’s Cosmetics Limited’ (C 49359), li kif igib
isimha, topera wkoll fil-gasam tan-negozju tal-prodotti kosmetici, u b’hekk
kienet kompetitrici ta’ ‘Nova Co. Limited’. L-attri¢i tallega li xi madwar
hames jew sitt snin wara |i giet imwaqqgfa I-kumpanija ‘Women'’s
Cosmetics Limited’, il-konvenuta Zerafa bdiet tiddevja I-attivita

kummercjali tal-kumpanija ‘Nova Co. Limited’ lil ‘Women’s Cosmetics
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Limited’, u dan b’konflitt ta’ interess mal-qadi ta’ dmirijietha bhala direttrici

tal-kumpanija ‘Nova Co. Limited’;

4, L-attrici tixli wkoll lil Zerafa, li bi ftehim mad-diretturi |-ohra, |-istess
Zerafa ma kinitx qed tipprezenta I-formuli tar-rezokont annwali (annual
returns) u I-kontijiet awditjati (audited accounts) tal-kumpanija ‘Nova Co
Limited’, bil-konsegwenza li fis-6 ta’ Lulju tas-sena 2020, isem il-
kumpanija gie mhassar minn fuq ir-registru (struck-off). Tghid ukoll Ii I-
ahhar kontijiet awditjati saru ghas-sena bazi 2009, u gew prezentati ftit

tax-xhur wara li twaqgqgfet il-kumpanija ‘Women’s Cosmetics Limited’;

5. L-attrici tghid ukoll li permezz ta’ ittra datata 3 ta’ Gunju 2020, hija
giet informata mill-konvenuta Zerafa li I-istokk ta’ ‘Nova Co. Ltd’ kien gie
mibjugh lill-kumpanija ‘Women’s Cosmetics Limited’ ghas-somma globali
ta’ hamsa u tmenin elf ewro (€85,000). Minn din I-ittra jirrizulta wkoll li
skont Zerafa, is-sehem pro-rata Ili kellha I-attrici minn dan il-bejgh kien
dak ta’ ghaxart elef, sitt mija u hamsa u ghoxrin ewro (€10,625).
Madanakollu, minn dan l-ammont, Zerafa ghaddiet biss lill-attri¢i I-
ammont ta’ tmien mija u ghaxar ewro (€810), u dan ghaliex din zammet
iIs-somma ta’ disat elef tmien mija u hmistax-il ewro (€9,815), li fi kliem
Zerafa stess kienu sehemha minn spejjez li hallset minn butha ghall-

manteniment ta’ ommhom ghal bejn is-snin 2005 u 2018;

! Kopja ta’ din I-ittra giet mehmuza flimkien mar-rikors guramentat u tinsab a fol. 4 tal-process.
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6. Fuq is-sahha ta’ dawn il-premessi, l-attrici tixli lil Zerafa, li b’mod
intenzjonat, illegali u abbuziv, hija amministrat il-kumpanija ‘Nova Co.
Limited’ b’'mod hazin, u bl-intenzjoni li n-negozju ta’ din tal-ahhar imur
ghand il-kumpanija ‘Women’s Cosmetics Limited’. Tghid ukoll li minhabba
dawn l-azzjonijiet tal-appellanta, hija ma réevietx profitti jew dividendi mis-
sena 1998, u barra minn hekk hija sfat esposta b’'mod personali ghall-
hlas ta’ penali u multi minn diversi entitajiet pubblic¢i, fosthom il-‘Malta
Business Registry’ u d-Dipartiment tat-Taxxa fuq il-Valur Mizjud.

Konsegwentement, |-attri¢i talbet lill-Qorti sabiex:

“1. Tiddikjara |I-Konvenuti responsabbli ghad-danni kkawzati minhabba
[-malamministrazzjoni tas-socjeta Nova Co Limited, kif ukoll minhabba
azzjonijiet hekk illegali u abbuzivi;

2. Tillikwida d-danni kkawzati mill-Konvenuti li jinkludi t-telf tad-dhul u I-
hlas ta’ multi u penali minn diversi entitajiet pubblici;

3. Tordna I-Konvenuti sabiex jhallsu lill-Attrici d-danni hekk likwidati”,

7. ll-konvenuti appellanti mbaghad lagghu ghat-talbiet tal-attri¢i hawn
appellata, billi fost I-ohrajn ressqu zewgt ec¢ezzjonijiet preliminari, li kienu
s-segwenti:
“1. Preliminarjament, I-inkompetenza tal-Qorti ratione materie essendo
kawza li taqa’ filFkkompetenza Sezzjoni tal-Kummer¢ ta’ dina I-Onorabbli
Qorti;
2. Preliminarjament u minghajr pregudizzju ghas-suespost, |-attrici ma
ghandha [-ebda interess gquridiku u ebda locus standi [sabiex]

tippromwovi din |-azzjoni u dan ghaliex:

a. L-obbligi fiducjarji qua diretturi jistkattaw favur is-soc¢jeta u mhux
lill-azzjonist attrici;
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b. Hija se mai s-so¢jeta u mhux l-azzjonist li ghandha interess
guridiku tmexxi kawza ghad-danni kontra d-diretturi taghha (u mhux
ukoll I-azzjonista attrici);

¢. L-azzjonista attri¢ci ma tistax tarroga interessi guridici jew jeddijiet

vestiti fis-socjeta i tifforma parti bi hsara ghall-personalita distinta
legali tas-socjeta li taghha azzjonista”.

8. Permezz ta’ sentenza moghtija fil-15 ta’ Dicembru tas-sena 2020,

il-Prim’ Awla tal-Qorti Civili lagghet I-ewwel e¢éezzjoni tal-atturi u filwaqt
li astjeniet milli tkompli tiehu konjizzjoni tal-kaz, baghtet I-atti quddiem ir-
Registratur biex il-kawza titgieghed fuq il-lista tal-kawzi tal-Qorti Civili
(Sezzjoni tal-Kummerc¢). Ma sar ebda appell minn din is-sentenza

parzjali;

9. Wara li I-atti gew mghoddija lill-Qorti Civili (Sezzjoni tal-Kummer¢),
il-kawza giet stradata b’tali mod li jkun hemm decizjoni preliminari dwar

it-tieni eccezzjoni tal-konvenuti, u dan sabiex jigi determinat jekk I-attrici

ghandhiex interess guridiku u locus standi biex tmexxi b’din |-azzjoni;

10. Permezz ta’ sentenza moghtija fit-13 ta’ Mejju 2022, il-Qorti Civili
Sezzjoni tal-Kummer¢ ¢ahdet it-tieni ecéezzjoni mressqa mill-intimati u
halliet il-kawza ghall-kontinwazzjoni fil-mertu fit-termini hekk stabbiliti fl-

istess sentenza;

11. i fost ohrajn, il-konsiderazzjonijiet li wasslu lill-Ewwel Qorti biex
tichad it-tieni ec¢ezzjoni tal-intimati kienu s-segwenti: -
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“llli ghal finijiet ta’ din id-decizjoni parzjali fir-rigward tat-tieni eccezzjoni
mressga mill-intimati, il-provi mhux kontradetti kif hawn fuq ri-assunti u
d-dokumenti pprezentati miz-zewg partijiet ma jidhirx illi hemm
kontestazzjoni dwarhom.

Jirrizulta illi kien hemm dizgwid bejn I-ahwa socji fil-kumpannija NCL,
partikolarment wara I-mewt tal-genituri taghhom, specjalment wara |-
mewt ta’ missierhom. Ukoll illi kien hemm dizgwid personali bejn il-
kontendenti tant illi r-rikorrenti langas kienet taf illi ommhom giet niegsa.

Jirrizulta ukoll illi r-rikorrenti geghda tilmenta mill-agir tal-intimati,
partikolarment ta’ I-intimata Anna Zerafa, in kwantu illi fil-vesti taghha
ta’ direttur tal-kumpannija NCL, hija naggset mill-obbligi taghha u
agixxiet b’mod illi mhux fl-interess tal-kumpannija minhabba I-allegat
kunflitt ta’ interess. Ukoll issostni illi bl-agir taghha qua direttur, I-
intimata halliet il-kumpannija tigi struck-off u kwindi r-rikorrenti tilfet I-
valur tal-ismha taghha li kienet wirtet minn ghand missierha, bil-
konsegwenza illi hija sofriet danni li fil-fatt ged tfittex ghalihom.

Jirrizulta ukoll illi I-kumpannija NCL giet struck-off mir-Registratur,
evidentament wara illi ebda persuna interessata ma hadet interess illi
tirregolarizza, tikkontesta jew addirittura titlob u tiehu |-passi biex il-
kumpannija NCL ma tigix struck-off. Ulterjorment, jirrizulta illi I-
kumpannija NCL giet struck-off ftit granet biss gabel ma gew intavolati
dawn il-proceduri u ma ttiehdux proceduri sabiex il-kumpannija NCL tigi
ri-integrata fuq ir-Registru tal-Kumpanniji.

Jirrizulta ukoll illi bid-decizjoni taghha tal-15 ta’ Dicembru 2021 (recte
2020), il-Prim Awla tal-Qorti Civili, il-Qorti fejn giet originarjament
istitwita din il-kawza, ddikjarat illi hija ma kinitx il-Qorti kompetenti
rationae materie sabiex tisma’I-kawza u rrimandat I-atti quddiem din il-
Qorti sabiex tkompli tisma’ I-kawza din il-Qorti. Ma jirrizultax langas illi
dik id-decizjoni giet appellata u kwindi, hija issa din il-Qorti illi trid tisma’
u tiddeciedi din il-kawza

Ikkunsidrat ulterjorment:

llli din id-decizjoni ged tittratta biss u esklussivament it-tieni eccezzjoni
mressqa mill-intimati, u cioe’, illi:

................ , l-attrici ma ghandha ebda interess quridiku u ebda locus
standi tippromwovi din |-azzjoni u dan ghaliex:

a. l-obbligi fiducjarji qua diretturi jiskattaw favur is-soc¢jeta’ u mhux lill-
azzjonist attrici;

b. Hija se mai s-socjeta’ u mhux l-azzjonist li ghandha interess
guridiku tmexxi kawza ghad-danni kontra d-diretturi taghha (u mhux
ukoll I-azzjonista attrici);

Pagna 6 minn 43



App. Civ. 632/20/2

c. L-azzjonista attrici ma tistax tarroga interessi guridici jew jeddijiet
vestiti fis-soc¢jeta’ i taghha tifforma parti bi hsara ghall-personalita’
distinta legali tas-socjeta’ li taghha azzjonista;

Qabel xejn ghalhekk irid jinghad illi din il-Qorti sejra tistharreg u
tiddeciedi dwar jekk ir-rikorrenti setghetx tintavola dawn il-proceduri fid-
dawl u fil-kuntest ta’ dak ecceppit, ossia, jekk hija ghandiex interess
guridiku u locus standi sabiex taghmel dan.

Fit-trattazzjoni tieghu l-abbli difensur tal-intimati ighid illi l-interess
guridiku irid jigi meqgjus mhux fid-dawl tal-principji generali, izda fid-dawl
tal-lex specialis illi tirregola proceduri quddiem din il-Qorti, Sezzjoni tal-
Kummerc.

Gie nnutat illi -kumpannija NCL giet struck-off granet qabel ma gew
intavolati dawn il-proceduri, u minflok ir-rikorrenti ghazlet illi tiehu
proceduri biex tirrientegra I-kumpannija fuqg ir-Registru tal-Kumpanniji
sabiex din tkun tista’ tiehu proceduri kontra s-socji intimati, ghazlet illi
tressaq il-kawza hi ghad-danni illi tallega illi sofriet hi rizultat ta’
azzjonijiet jew nuqqasijiet ta’ intimati. Ir-rikorrenti ma haditx proceduri
(u ghadha fiz-zmien illi taghmilha) sabiex il-kumpannija tigi mpoggija
lura fuq ir-Registru tal-Kumpanniji. Hi kellha u ghad ghandha |-
opportunita’ illi taghmel dak, izda ghazlet triq ohra — dik illi tipprocedi hi
bl-azzjoni personali taghha.

Jigi kkunsidrat b’dana kollu illi anke jekk bil-fatt illi I-kumpannija NCL
giet struck off minn fuq ir-Registru tal-Kumpanniji, u allura, tilfet il-
personalita’ guridika taghha u waqqfet tezisti?, b’dan kollu, ir-
responsabbilita, jekk il-kaz, ta’ kull direttur jew ufficjal iehor tal-
kumpanija u ta’ kull membru tal-kumpanija ghandha tkompli u tista’ tigi
infurzata dagslikieku I-isem tal-kumpanija ma jkunx thassar mir-
registru.3

Ikkunsidrat Ulterjorment:

llli azzjoni personali hija dik li tigi ezercitata kontra I-individwu
personalment li jkun obbligat li jaghti, jaghmel jew ma jaghmilx haga; u
fdin I-ispeci ta’ azzjoni I-oggett taghha principali hija |-persuna mentri I-
haga hija I-oggett ulterjuri u sekondarju?.

Minn gari tar-rikors promotur, din il-Qorti jidhrilha illi I-kawza proposta
mir-rikorrenti hija wahda personali, maghmula kontra l-individiwi socji
bhalha ghal danni illi tallega illi hi sofriet.

Kif ighid il-Professur Andrew Muscat®:

2 Art 4(4) Kap 386.

8 Art 325(6) tal-Kap 386.

4 Salvatore Farrugia vs Giuseppe Farrugia, Prim’ Awla, Qorti Civili, 4 ta’ Ottubru, 1955.
5 Principles of Maltese Company Law, Second Edition, Vol lll, pg 1236.
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“If the action by the shareholder is merely to redress a wrong done to
him personally, then the proper plaintiff should clearly be the
shareholder himself acting in his personal name and capacity”.

[I-Qorti taghmel referenza ghall-eccezzjonijiet ghar-regola stabbilita bil-
famuz kaz Foss vs Harbottle u senjatament ghall-eccezzjoni stabbilita
illi titlob illi fkaz ta’ allegat ksur tad-drittijiet personali ta’ socju, allura tali
socju jista’ jressaq azzjoni personali minghajr in-neccessita’ illi tkun il-
kumpannija illi tavvanza kawza hi.

Dan gie trattat fil-kkawza Martin Bonello Cole vs Kenneth Cole® fejn
inghad hekk:

“Ni fil-kitba tieghu Minority Shareholders’ Rights, (Sweet & Maxwel.
1994, Ind Ed, pp 110 — 115), Robin Hollington jiddiskuti proprju dan il-
punt u fih jafferma li,

“The fundamental objection to a personal cause of action by a
shareholder is that in most cases the company, which is a separate legal
person from the shareholders, will be the obvious plaintiff and the losses
suffered by the Company are that the losses suffered by the Company
are that the losses of the shareholder.”

Isemmi I-kaz klassiku in materia, jigifieri Prudential Assurance u
Newman Industries (1982) fejn il-Qorti ta’ I-Appell Ingliza rriteniet Ii,

“A personal action would subvert the rule in Foss v. Harbottle and that
rule is not merely a tiresome procedural obstacle placed in the path of a
shareholder by a legalistic judiciary. The rule is the consequence of the
fact that a corporation is a separate legal entity. Other consequences are
limited liability and limited rights.”

Fl-istess waqt pero’ fdin is-sentenza l-istess Qorti ikkoncediet il-
possibbilita’ ta’ dritt ta’ azzjoni fil-kaz meta |-azzjonista ikun garrab telf li
jkun distint minn dak soffert mis-socjeta’; u dan minhabba I-agir tad-
diretturi.

Fuq |-iskorta ta’ dan I-insenjament |-awtur Hollington jelabora hekk,

“A shareholder can, therefore, only pursue a personal cause of action for
breach of duty against the directors or other shareholders (ezatt bhal fil-
kaz in ezami) or third parties, if he establishes that in the special
circumstances of the case :

(a) he has suffered personal loss distinct from the loss suffered by
the company and therefore indirectly by him as a shareholder, and

(b) the defendants were in a sufficiently proximate relationship to him
that they owed him the duty (whether it be a fiduciary duty App. Civ.
214/93 18 or the common law duty of care) which they are alleged to
have broken”.

6 Qorti tal-Appell, 5/10/2001.
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Din il-Qorti tabbraccja dan I-insenjament u fic-cirkostanzi hija tal-fehma
li, indipendentement ghalissa mill-meritu tal-vertenza, l-attrici setghet
tagixxi u tipprocedi validament kontra I-konvenuti.

Is-sentenza hawn fuq citata tkompli tghid:-

“I-Qrati taghna wkoll kellhom okkazjoni li jimxu similment bhal kif fuq
inghad meta jkun hemm allegazzjoni ta’ agir skorrett minn direttur jew
diretturi ta’ socjeta’ li jwassal ghal telfien jew ikun ta’ pregudizzju lil xi
azzjonista, indipendentement mis-socjeta’ nfisha.

Fil-kawza fl-ismijiet “M.J. Falla vs J.H. Sorotos” deciza fit-12 ta’ Marzu
1976, il-Qorti ta’ I-Appell irrikonoxxiet tali dritt ta’ azzjoni in kwantu
rriteniet li tali allegazzjonijiet (il-gudizzju kien fl-ilsien Ingliz), ‘if
substantiated, appear(s) to entail a direct personal prejudice to the
plaintiff as distinct form the Company itself (which the plaintiff says was
composed of only two shareholders) ....”

U li allura jsegwi li, “the plaintiff does have a right of action vis-a vis the
defendant.”

ll-materja, (anke jekk fil-kuntest ta’ drittijiet fondamentali tal-bniedem,
imma din il-Qorti tqis principji ugwalment applikabbli hawnekk), giet
ukoll trattata f'sentenza ricenti tal-Qorti Kostituzzjonali fl-ismijiet
Lawrence Borg pro et noe vs I-Avukat tal-Istat et’.

lI-Qorti Kostituzzonali gqalet hekk:

“Cirkostanza ohra fejn azzjonist f'socjeta kummerdjali tqies vittma hija
dik fejn jintwera illi huwa impossibbli ghas-socjeta li tiftah proceduri
gudizzjarji fisimha. Fil-kaz ta’ G. J. v. Luxembourg (21156/93;
26.10.2000) il-Qorti Ewropea galet hekk:

“24. However, in the present case the company was under liquidation
and the complaint brought before the Court relates to the activities of the
liquidators, i.e. the official receiver and the Commercial Court. IN these
circumstances the Court considers that it was not possible for the
company, as a legal personality, at the time, to bring the case before the
former Commission. Moreover, the Court recalls that the applicant held
a substantial shareholding of 90% in the company. He was in effect
carrying out his business through the company and has, therefore, a
direct personal interest in the subject-matter of the complaint. Therefore,
the Court finds that the applicant may claim to be a victim of the alleged
violation of the Convention affecting the rights of the limited liability
company”.

Ghamlet ukoll referenza ghall-kaz Olczak vs Poland u galet hekk:

“Kaz iehor huwa fejn is-socjeta kummerdcjali tieqaf tezisti bhala persuna
guridika kif jinghad fil-kaz fuq imsemmi ta’ Olczak v. Poland (30417/96;
7.11.2002).

7214/2019/1MCH tas-17 ta’ Marzu 2022 .
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“69. As regards the distinction between the shareholders’ interests and
those of the company, it should be recalled that the concept of the public
company is founded on a firm distinction between the rights of the
company and those of its shareholders. Only the company, endowed
with legal personality, can take action in respect of corporate matters. A
wrong done to the company can indirectly cause prejudice to its
shareholders, but this does not imply that both are entitled to claim
compensation. Whenever a shareholder’s interests are harmed by a
measure directed at the company, it is up to the latter to take appropriate
action. An act infringing only the company’s rights does not involve
responsibility towards the shareholders, even if their interests are
affected. Such responsibility arises only if the act complained of its aimed
at the rights of the shareholder as such (...) or if the company has been
wound up”.

26. Ma huwiex bla relevanza |-ahhar kumment fdin is-silta: “Such
responsibility arises only ... ... ... if the company has been wound up”

[I-Qorti finalment taghmel referenza ghal dak li ighid Dr Clayton Fenech
fid-dissertation tieghu The Derivative Action under Maltese Company
Law — Time to Reconsider?® fejn jinghad hekk:

“The fact that liabilities of the company are not liabilities of its members
is rooted in the notion of limited liability, enshrined in Article 67 of the
Companies Act which expressly states that the “member’s liability is
limited to the amount, if any, unpaid on the shares respectively held by
each of them.” Naturally, this unquestionable separation of the
company’s assets from that of its members is a result of the separate
legal personality of companies. Inversely, rights of the company are not
rights of its members and should not be enforced by the latter:

“l-azzjonist li ghandu sehem mill-kumpanija m’ghandux propjeta’ fl-assi
tas-socjeta’ ghaliex dawn jibqghu propjeta’ taghha in vista tal-
personalita’ guridika differenti taghha. L-azzjonisti individwali mhumiex
partijiet fazzjoni gudizzjarja istitwita minn jew kontra s-socjeta’, u tali
azzjoni trid tigi istitwita minn jew kontra s-socjeta’ mill-persuna jew
persuni li ghandhom ir-rappresentanza guridika u dan bhala regola in
generali li minnha hemm biss devjazzjoni fistanzi specjali.”

Abbraccjat ghalhekk dan I-insenjament biss fil-kuntest tal-eccezzjoni
hawnekk diskussa u mhux fil-mertu tal-vertenza, din il-Qorti sejra
ghalhekk tichad it-tieni eccezzjoni mressqa mill-intimati b’dan illi,
minghajr ma’ tidhol fil-mertu tal-vertenza f'dan Il-istadju, tistieden issa
lill-partijiet sabiex jressqu I-provi taghhom u jittrattaw din il-kawza fdan
il-kuntest kif hawn fuq jinghad u spjegat, ossia, fil-kuntest ta’ azzjoni
personali ta’ azzjonista kontra azzjonisti ohra ghal danni personali illi
thoss jew tallega illi garrbet ir-rikorrenti personalment, fin-nuggas tal-
kumpannija bhala parti fdawn il-proceduri.

GHALDAQSTANT, il-Qorti, wara illi rat l-atti kollha, semghet lid-
difensuri tal-partijiet u ghamlet il-konsiderazzjonijiet taghha kif hawn fuq
jinghad, ged tghaddi sabiex tichad it-tieni eccezzjoni mressga mill-

8 UOM, Faculty of Laws, November 2013, Masters in Financial Services Degree.
9 Cecil Pace pro et vs Emanuel E. Bonello pro et noe (Commercial Appeal, decided on
31.7.1996 — LXXX.ii. 849).
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intimati u thalli I-kawza ghall-kontinwazzjoni fil-mertu fit-termini hawn
fuq stabbiliti.

Spejjes ta’ din id-decizjoni illi ged jigu rizervati ghall-gudizzju finali”.

12. Peress li I-intimati hassewhom aggravati minn din is-sentenza, fis-
17 ta’ Mejju 2022, I-istess intimati prezentaw rikors li bih talbu lill-Ewwel
Qorti biex tippermettiihom iressqu appell mis-sentenza taghha li giet
moghtija fit-13 ta’ Mejju 2022. Wara li fil-11 ta’ Lulju 2022 I-Ewwel Qorti
semghet lill-partijiet fil-miftuh, dik il-Qorti, fl-istess seduta, laqghet it-talba
tal-intimati biex iressqu appell mis-sentenza parzjali taghha, biex b’hekk
fid-9 ta’ Awwissu 2022, I-istess intimati ressqu rikors ta’ appell li permezz
tieghu ged jitolbu lil din il-Qorti sabiex: ‘tannulla u tirrevoka s-sentenza
preliminari tal-Qorti Civili (Sezzjoni tal-Kummerc) fl-ismijiet premessi
moghtija fit-13 ta’ Mejju 2022 u tilqa’ t-tieni e¢¢ezzjoni tal-esponenti, bl-

ispejjez kontra I-attrici appellata.’

13. Min-naha l-ohra, |-attrici ma qablet xejn mal-appell tal-intimati, u
ghar-ragunijiet hekk imfissra fir-risposta ghall-appell li diet prezentata fil-
20 ta’ Ottubru 2022, hija ghaddiet biex talbet lil din il-Qorti sabiex ‘tichad

l-appell intavolat u tikkonferma s-sentenza tat-13 ta’ Mejju 2022’;

14. Wara li rat I-atti kollha tal-kawza u d-dokumenti esebiti, u wara li
gieset li I-fazi tal-pro¢edura bil-miktub inghalget, din il-Qorti ma

jirrizultalhiex li hemm il-htiega i tgieghed dan I-appell ghas-smigh, u
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b’hekk ser tkun ged tghaddi minnufih ghas-sentenza u dan fuq is-sahha

tal-Artikolu 152(5) tal-Kapitolu 12 tal-Ligijiet ta’ Malta;

Ikkonsidrat:

15. Wara li rat sewwa r-rikors tal-appell, din il-Qorti tqgis I-aggraviji tal-
appellanti migbura tajjeb f'dan il-kliem: 1-Ewwel Qorti kienet Zbaljata meta
kkonkludiet li I-azzjoni in kwistjoni hija personali ta’ azzjonista ghad-danni.
Azzjonista ma tistax fil-fatt tintavola kawza simili izda semmai missa (sic)
rravivat il-kumpanija u tkun il-kumpanija li semmai talli (sic) kawza kontra
diretturi tal-allegat ksur ta’ obbligi fiducjarji — proc¢eduri li del resto hija dik

prospettata bil-/igr’;

16. Meqgjus l-estratt hekk kif riprodott fil-paragrafu ta’ qabel dan,
flimkien mal-bqgija tal-kontenut tar-rikors tal-appell, din il-Qorti tara Ii |-

aggravji tal-appellanti jistghu essenzjalment jigu migbura fi tnejn, u c¢ioé:-

a Li I-Ewwel Qorti Zzbaljat meta waslet ghall-konkluzjoni li n-natura
ta’ din l-azzjoni hija ta’ azzjonista fisimha personali ghad-danni li

garrbet personalment; u

b Li r-rikorrenti ma tistax tressaq kawza ta’ din ix-xorta kontra d-

diretturi u, jekk xejn, tali azzjoni tmiss biss lill-kumpanija;
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17. lkkonsidrat dan, il-Qorti sejra issa tghaddi biex tistharre§ dawn |-

aggraviji fl-istess ordni kif imnizzla fil-paragrafu ta’ gabel dan;

A. Dwar I-ilment li |-Ewwel Qorti zbaljat meta waslet ghall-
konkluzjoni li 1-azzjoni hija wahda personali ta’ azzjonista ghad-

danni:

18. Nibdew bl-ewwel kwistjoni dwar jekk huwiex tassew minnu li |-
Ewwel Qorti zbaljat meta waslet ghall-konkluzjoni, li din I-azzjoni hija
wahda ta’ azzjonista fisimha personali, u dan ghad-danni li ged tallega li

garrbet personalment;

19. Fost l-ohrajn, l-appellanti jargumentaw li mill-premessi tar-rikors
promotur jirrizulta li l-appellata ged tohloq ‘konfuzjoni bejn dawk Ii I-
appellata tikkunsidra bhala d-drittijiet tas-socjeta Nova Co. Limited u
dawk taghha b’mod personali fil-kwalita personali taghha ta’ azzjonista’.
L-appellanti jghidu wkoll li huwa biss fl-ahhar premessa li I-appellata
taghmel referenza ghad-danni li qed tallega li garrbet personalment
konsegwenza ta’ dak li I-tirreferi ghalih bhala ‘malamministrazzjoni’ mill-

appellanti;
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20. PB’ziedama’dan, u b'referenza ghat-talbiet li §ew imressqa fir-rikors
guramentat, I-appellanti jargumentaw li fl-ewwel zew( talbiet, |-appellata
ged taghti I-impressjoni li I-kawza |i ged tressaq ‘hija wahda fisem is-
socjeta Nova Co. Limited u mhux fisimha personali, tant li taghmel
referenza ghal telf ta’ dhul, dannu li semmai esperjenzatu I-kumpanija u
mhux hi bhala azzjonista...”. L-appellanti jinsistu li dawn 7-inkonsistenzi’
jsahhu t-tezi taghhom, u cioe li dak li ged jintalab mill-appellata m’humiex
effettivament danni personali li sofriet personalment. Minhabba f’hekk, I-
appellanti huma tal-fehma i dak li ged jigi mitlub mill-appellata jitratta

danni li, jekk xejn, gew imgarrba mill-kumpanija;

21. Ikkonsidrat dan, u wara li gieset kemm il-kontenut tar-rikors
promotur, kif ukoll il-pozizzjoni li hadet |-appellata tul il-mixja ta’ din il-
kawza, din il-Qorti ma tarax li -Ewwel Qorti Zbaljat meta qieset li din hija
azzjoni migjuba minn azzjonista fisimha personali ghad-danni delittwali i

allegatament gew ikkawzati lilha personalment mill-intimati appellanti;

22. Huwa maghruf sewwa li I-azzjoni hija determinata mill-premessi u
t-talbiet u mhux mill-e¢¢ezzjonijiet li jitgajmu kontriha.'® Wara li fliet il-

kontenut tar-rikors guramentat,!! huwa c¢ar ghal din il-Qorti li I-kawzali

10 Ara f'dan is-sens, is-sentenzi fl-ismijiet ta’ L-Avukat Dottor Victor Ragonesi et. v. Albert
Huber et., moghtija mill-Prim’ Awla tal-Qorti Civili fil-25 ta’ April 2018 (Rik. Nru. 272/09JRM), u
Arthur Xuereb v. Silvio Borg et, deéiza mill-Prim’ Awla tal-Qorti Civili fit-30 ta’ Mejju 2017 u
kkonfermata fl-appell permezz ta’ sentenza moghtija fil-25 ta’ Gunju 2019 (Rik Nru 561/14LS0).
1 Fol. 1 u 2 tal-process.
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kollha tal-attrici jikkulminaw fl-anhar premessa, fejn hemmhekk ir-
rikorrenti prattikament tnizzel I-oggett ta’ din il-kawza u tghid li minhabba
[-azzjonijiet tal-konvenuti (hekk kif spjegati fil-premessi), hija ma rcevietx
profitti jew dividendi sa mis-sena 1998. Barra minn hekk, fl-istess
premessa, l-attrici tilmenta wkoll li minhabba I-ghemejjel lamentati

minnha, hija wkoll sfat esposta personalment ghall-hlas ta’ penali u multi

minn diversi entitajiet pubbli¢i fosthom tal-‘Malta Business Registry’ u

mid-Dipartiment tat-Taxxa fuq il-Valur Mizjud;

23. Fil-fehma ta’ din il-Qorti, it-talbiet m’ghandhomx jinqraw in vacuo, u
ghalkemm huwa minnu li [-appellata ma tispecifikax fit-talbiet dwar jekk
id-danni li ged titlob humiex dawk li allegatament gew ikkawzati lill-
patrimonju personali taghha, jew inkella lill-patrimonju tal-kumpanija
‘Nova Co. limited’, minn qari tal-premessi, u partikolarment minn dak
osservat fil-paragrafu ta’ gabel dan, huwa ¢ar bizzejjed ghal din il-Qorti i
dak li ged titlob |-appellata f'din il-kawza huma d-danni li allegatament

gew ikkawzati lill-patrimonju personali taghha;

24. Din il-fehma tal-Qorti tkompli mbaghad tissahhah minn ezami tal-

kondotta tal-attri¢ci waqt din il-kawza, fejn b’'mod partikolari, fl-ewwel

seduta, l-avukat tal-attri¢i ddikjara li “I-kawza odjerna hija kawza ghal
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danni”.*? Barra minn hekk, fit-trattazzjoni, verbal li sar fil-25 ta’ Novembru
2020, l-istess avukat kompla jelabora fug dan u fost I-ohrajn qal li: “Mela
ghandna sitwazzjoni fejn hemm azzjoni li hija Civili ta’ danni fejn il-klijenta
tieghi kellha propjeta fil-forma ta’ shares, li dawn ix-shares illum ma
jezistux.”? Barra minn hekk, gal ukoll li: “..il-konkluzjonijiet li ha nigu fiha
fdin il-vertenza hija jekk ... il-konvenuti mhux agixxew skont il-Companies
Act imma b’li dak li ghamlu, ghamlux hsara ...dol[o] lil klijent[a] tieghi.
Igifieri this is a pure case of tort...danni... issa u ghandhom jirrispondu

ghal din il-hsara”;4

25. F’dan il-kuntest kollu, din il-Qorti, ma tistax ghalhekk tagbel mal-
appellanti li I-appellata ged taghti xi mpressjoni li I-kawza li ged tressaq
hija wahda fisem il-kumpanija ‘Nova Co. Limited u mhux fisimha
personali. Jekk l-appellanti ma fehmux sewwa x’kienet in-natura tal-
azzjoni tal-attric¢i, huma setghu jitolbu kjarifika. L-appellanti m’ghamlu xejn
minn dan, u allura jekk ma fehmux sew X'inhi n-natura tal-azzjoni tar-

rikorrenti, imputet sibi;'®

26. Ghaldagstant, din il-Qorti ma ssibx li I-ewwel parti tal-aggravju tar-

rikorrenti hija misthoqqa u tikkonferma Ii I-Ewwel Qorti galet tajjeb meta

2 Fol. 167.

13 Fol. 176.

14 Fol. 177.

15 Ara f'dan is-sens is-sentenza fl-ismijiet ta’ Carmelo u Rosa Cachia v. Olga mart Joseph
Mifsud — Appell (Civili Superjuri) — App. Nru. 428/07/2, dec¢iza fis-17 ta’ Marzu 2022.
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gieset li n-natura ta’ din il-kawza hija azzjoni personali ta’ azzjonista ghad-

danni li thoss li garrbet personalment;

B. Dwar l-ilment li azzjonista ma tistax tressaq kawza bhal ta’ din
ix-xorta kontra |-appellati

27. Nghaddu issa ghall-aggravju l-iehor tal-appellanti, li fil-fehma tal-

Qorti huwa I-gofol ta’ dan I-appell;

28. L-appellanti qed iressqu diversi radunijiet ghaliex fil-fehma
taghhom l-appellata ma setghet qatt tressaq azzjoni ta’ din ix-xorta fil-
konfront taghhom u li I-Ewwel Qorti Zbaljat meta ghaddiet biex

¢ahditilhom it-tieni ec¢ezzjoni;

29. L-ewwel raguni li jaghtu l-appellanti hija msejsa fuq l-argument |i |-
iimenti tal-appellata huma dwar ksur tad-dmirijiet generali ta’ direttur i
jinsabu mnizzla fl-Artikolu 136A tal-Kap. 368, u li dawn id-dmirijiet u
obbligi generali li [-appellanti kellhom bhala diretturi tal-kumpanija ‘Nova
Co. Limited’ kienu biss fil-konfront tal-istess kumpanija u mhux fil-konfront
tal-appellata fil-kapacita taghha bhala azzjonista jew azzjonisti ohra tal-
istess kumpanija. L-appellanti jghidu li sa ¢ertu punt huma ma kellhom |-
ebda relazzjoni mal-appellata fil-pozizzjoni taghha bhala azzjonista, u
ghaldagstant, abbazi tal-principji legali li jirregolaw il-kumpaniji, u

partikolarment dak tal-personalita Juridika separata, fkaz ta
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amministrazzjoni hazina, id-dritt ta’ azzjoni ghad-danni kontra d-diretturi
jaqa’ biss fidejn il-kumpanija. Jenfasizzaw li |-principju tal-personalita
guridika separata tal-kumpaniji, li johrog b’mod ¢ar mill-Artikolu 4(4) tal-
Kap. 386, ma jistax jigi soggett ghal dubji legali, tant li t-ticrit tal-‘velu
korporattiv’ huwa limitat biss f'¢irkustanzi e¢¢ezzjonali, fejn il-legislatur
hass li d-diretturi ghandhom jigu misjuba responsabbli b’mod personali
kontra I-istess principju kardinali tal-personalita Juridika separata
(legislative inroads). Filwaqt li jirrikonoxxu li I-Qrati jistghu wkoll i¢arrtu |-
‘velu korporattiv’ (judicial inroad), jinsistu li tali setgha hija aktar u aktar
eccezzjonali ghall-princ€ipju tal-personalita guridika separata tal-kumpaniji
u b’hekk din is-setgha ghandha tkun ezercitata f'kazijiet ‘eccezzjonali u
limitati’. Jinsistu wkoll li fi¢-Cirkustanzi ta’ dan il-kaz ‘m’hemm xejn
eccezzjonali li jimmeritaw judicial inroad biex tesponi direttur b’mod
personali versu azzjonist. Altrimenti jekk dawk ic-Cirkustanzi jigu
kkunsidrati bhala li jimmeritaw judicial inroad, dan ifisser li |I-kuncett ta’
personalita quridika separata se jispic¢a u azzjonisti dejjem se jkollom

id-dritt li ffittxu lil diretturi ghal ksur ta’ obbligi fiducjarji fuq livell personali’,

30. Raduni ohra li jaghtu l-appellanti hija li bhala azzjonista, |-appellata
setghet biss tressaq azzjoni ghad-danni fil-konfront tad-diretturi permezz
tal-azzjoni prospettata fl-Artikolu 402 tal-Kap 368. Jghidu li dan I-artikolu
mhux biss jaghti I-fakulta lil membru ta’ kumpanija sabiex b’mod

individwali jressaq azzjoni u ffittex rimedju fisem il-kumpanija (azzjoni
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derivattiva), izda wkoll jippermetti lill-azzjonist biex iressaq azzjoni ghad-
danni li jkun sofra personalment kontra I-persuna li tkun ikkagunatlu t-telf
jew dannu.® Fi kliemhom, {d]an jikkonferma li jekk mhux tramite ta’ dan
I-artikolu u c¢ioe Artikolu 402(3)(f), azzjonist m’ghandux dritt ifittex b’mod
personali diretturi abbazi tad-dispozizzjonijiet tal-Kapitolu 386 tal-Ligijiet

ta’ Malta’;

31. It-tielet raguni li jaghtu l-appellanti sabiex isostnu li I-Ewwel Qorti
kienet zbaljata meta ¢ahdet it-tieni e¢cezzjoni hija, li I-fatt innifsu li llum il-
gurnata ma tistax tigi mressqa azzjoni taht I-Artikolu 402 tal-Kap 368
ghaliex isem il-kumpanija gie mhassar minn fuq ir-registru (struck-off), ma
jfissirx li dan awtomatikament jaghti lill-appellata d-dritt ghall-azzjoni
diretta kontra ex-direttur bi hsara ghall-prin€ipji fundamentali tal-ligi tal-
kumpaniji, u minghajr ma l-istess appellata rrikorriet ghar-rimed;ji kollha
disponibbli ghaliha bil-ligi. Skont I-appellanti, il-legislatur haseb ghal
sitwazzjonijiet bhal dawn billi fl-Artikolu 325 tal-Kap. 386 ipprovda ghall-
possibilita li ssir talba biex terga’ titqajjem il-kumpanija, biex b’hekk wara
li titgajjem ikunu jistghu jigu segwiti I-pro¢eduri kif stipulati fl-istess Kap.
386 u dan permezz tal-kumpanija. L-appellanti jissottomettu li kien biss
fis-sena 2020 li isem il-kumpanija gie mhassar minn fuq ir-registru, u
b’hekk skont Il-appellanti, I-appellata ghadha fil-hin |i tiehu ‘-passi

mehtiega u kkontemplati fil-ligi sabiex tirrintegra I-kumpanija sabiex hija

16 Art 402(3)(f) tal-Kap. 386.
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tkun tista’ tiehu procedura kontra I-appellanti’. Jikkonkludu ghalhekk i |-
appellata qua azzjonista ma setghetx tressaq din il-kawza bhala azzjoni
personali kontra d-diretturi personalment u ‘tivvinta pro¢edura hi bi hsara
ghall-ispirtu tal-ligi’. Jaghlqu mbaghad billi jghidu li [-Ewwel Qorti ma
setghetx tordna I-kontinwazzjoni ‘ta’ azzjoni Ili anqas biss hija

kkontemplata fil-/igi’;

32. L-appellata tirribatti billi tibda tghid li fil-mument li giet prezentata
din I-azzjoni, kien impossibbli ghall-kumpanija ‘Nova Co. Limited’ li tiehu
azzjoni kontra d-diretturi sabiex jirritornaw il-flus tal-kumpanija u jaghmlu
l-investiment mehtieg sabiex I-istess kumpanija tigi konformi mal-‘Malta
Business Registry.” Dwar l-argument, li |-appellanti fil-vesti taghhom
bhala diretturi, m’ghandhom I-ebda ness Juridiku maghha bhala
azzjonista, l-appellata, wara li taghmel referenza lejn diversi sentenzi li
jikkoncernaw I-interess guridiku ta’ attur fkawza, targumenta li f'dan il-
kaz in-ness huwa facli li jigi stabbilit, u dan ghaliex minhabba I-azzjonijiet
tal-appellanti hija spiccat li tilfet I-azzjonijiet li kellha fil-kumpanija ‘Nova
Co. Limited’ minhabba li isem I-istess kumpanija thassar minn fuq ir-
registru. Barra minn hekk, hija tghid li I-appellanta Zerafa hadet flus il-
kumpanija taht il-pretiza li kienet personalment debitri¢i taghha. Tghid
ukoll li minhabba I-amministrazzjoni hazina tal-appellanti hija ma rceviet
I-ebda profitt u aghar minn hekk se jkollha thallas ammont ta’ penali u

multi li setghu jigu evitati li kieku I-kumpanija giet immexxija b’'mod tajjeb
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u l-appellanti qgdew I-obbligi taghhom b’harsien tal-Kap. 386.
Ghaldagstant tinsisti li ghandha relazzjoni guridika mal-appellanti u
tgawdi minn interess li huwa guridiku, personali, u dirett. Tghid ukoll li
minn din l-azzjoni tista’ tiehu rizultat vantagguz jekk is-sentenza tkun

deciza kontra l-intimati u I-Qorti tordna lill-intimati jhallsu I-penali huma;

33. L-appellata taghmel ukoll referenza ghal diversi awturi awtorevoli
filk-gasam tal-ligi tal-kumpaniji u diversi kazijiet fejn skont I-istess
appellata, il-Qrati lokali sabu lil direttur responsabbli ghad-danni li kkawza
lill-azzjonist personalment. Tghid ukoll li din l-azzjoni ma setghetx tigi
mibdija fisem il-kumpanija u targumenta li din il-kawza hija propju wiehed
mill-kazijiet fejn I-azzjoni tista’ tigi mibdija minn membru tal-kumpanija
‘minhabba li jezisti ‘personal right’ li gie vvjolat’. Barra minn hekk, tirribatti
li din [-azzjoni mhijiex bi hsara ghall-prin¢ipju ta’ personalita separata tal-
kumpaniji, u dan ghaliex skont I-Artikolu 4(4) tal-Kap. 368, il-personalita
guridika ta’ kumpanija tispi¢¢a hekk kif isimha jigi mhassar minn fuq ir-

reqistru;

34. Fir-rigward tal-argument dwar il-possibilita li taghmel talba biex il-
kumpanija terga tigi riavvivata skont ma jipprovdi I-Artikolu 325(4) tal-
Kap. 386, l-appellata tghid li din mhijiex ghazla vijabbli ghaliha u tpoggi I-
pozizzjoni taghha fi pregudizzju akbar milli tinsab fiha llum. Tissottometti

li jekk isem ‘Nova Co. Limited’ jerga’ jigi mgieghed fuq ir-registru, il-
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kumpanija xorta wahda ma tkunx f'pozizzjoni li tirregola ruhha ma’ dak li
titlob il-ligi u dan ghaliex I-appellanti, partikularment Anna Zerafa hadet il-
flus kollha tal-kumpanija, u b’hekk il-kumpanija hija bla stokk u bla flus.
Tghid ukoll li peress li hija azzjonista fminoranza ma timmaginax li d-
diretturi ser jivvutaw biex il-kumpanija tiehu azzjoni kontra taghhom, u
b’hekk dak li ged jippretendu minnha I-appellanti huwa li tiehu zewg
azzjonijiet: - wahda biex isem il-kumpanija ‘Nova Co. Ltd’ jerga’ jigi
mqieghed fuq ir-registru; u l-ohra, biex ‘Nova Limited tigi ordnata tieghu
azzjoni kontra d-diretturi’. Fi kliem I-appellanti, dik I-azzjoni tkun
‘immexxija mill-appellanti stess’, u b’hekk skont I-appellata, |-azzjoni tal-
lum ‘hija dik gusta u I-uniku mod kif setghet tieghu azzjoni effettiva, sabiex
tinghata sehemha komplet kif ukoll id-danni li gejjin mill-azzjonijiet tal-

Appellanti’

35. Wara li gharblet sewwa |-argumenti taz-zewg nahat, bhala dahla,
din il-Qorti tibda billi tqis, li fil-prin¢ipju, direttur ta’ kumpanija huwa tassew
megqjus bhala mandatarju u fidugjarju tal-kumpanija li fiha huwa direttur;*’
u li I-kumpanija ghandha personalita guridika separata mill-azzjonisti li
jiffurmawha.'’® Minhabba fhekk, id-dmirijiet u |-obbligi generali tad-

diretturi huma generalment fil-konfront tal-kumpanija li taghha huma

17 Ara fost I-ohrajn is-sentenzi fl-ismijiet ta’ Video-On-Line Limited v. lan Giles, deciza mill-
Qorti tal-Appell (Civili Inferjuri) fil-25 ta’ Frar 2004, u Dottor Anthony H. Farrugia nomine v.
Vennie Carbone nomine et., de¢iza mill-Qorti tal-Appell (Civili Superjuri) fit-30 ta’ Marzu 2001.
18 Artikolu 4(4) tal-Kap. 368.
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diretturi u mhux lejn xi azzjonist individwali.'®* Konsegwentement, fkaz li
direttur jikser I-obbligi tieghu jew inkella ma jaqdix dmirijietu sewwa u bil-
mod ta’ kif inhu mitlub mil-ligi, in-nuqgas ta’ dak id-direttur ikun
princ¢ipalment fil-konfront tal-kumpanija, u generalment hija I-kumpanija
biss li tgawdi mil-legittimazzjoni attiva biex tiehu azzjoni kontra dak id-
direttur;2° Dawn il-principji huma wkoll riflessi fir-regola li giet stabbilita fil-
famuz kaz ta’ Foss v. Harbottle?!,2? | fil-kaz ta’ Edwards v. Halliwel,??
giet imfissra minn L.J. Jenkins hekk: »The rule in Foss v. Harbottle, as |
understand it, comes to no more than this. First, the proper plaintiff in an
action in respect of a wrong alleged to be done to a company or
association of persons is prima facie the company or the association of
persons itself. Secondly, where the alleged wrong is a transaction which
might be made binding on the company or association and on all its
members by a simple majority of the members, no individual member of
the company is allowed to maintain an action in respect of that matter for
the simple reason that, if a mere majority of the members of the company

or association is in favour of what has been done, then cadit quaestio.«;

36. Madanakollu, il-prin¢ipji generali hekk kif imsemmija fil-paragrafu

ta’ qabel dan u li fughom qed jistriehu I-appellanti mhumiex assoluti. Kif

19 J.H. Farrar, N. Furey, B.Hanningan, Farrar’s Company Law (Butterworths, Second Edition),
pag. 325;

20 |d. Pag. 432.

21 (1843) 2 Hare 461, Chancery Division.

22 Hicks & S.H. Goo, Cases and Materials on Company Law (Oxford Univeristy Press, Fifth
Edition), pag 310.

23 [1950] 2 All E.R. 1064.
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osservat tajjeb I-Ewwel Qorti, fost id-diversi ec¢ezzjonijiet li nsibu ghar-
regola ta’ Foss v. Harbottle huwa meta I|-ilment tar-rikorrent ikun dwar

att jew omissjoni tad-diretturi li jikser il-jeddijiet personali ta’ azzjonist.?*

Diga gie osservat aktar kmieni li fil-kaz tal-lum, ir-rikorrenti appellata
gieghda tmexxi b’din il-kawza kontra I-intimati appellanti ghaliex ged tghid
li [-atti u n-nuggasijiet tal-appellanti fit-tmexxija tal-kumpanija ‘Nova Co.
Ltd” kasbru I-jeddijiet personali taghha bhala azzjonista fl-istess
kumpanija. Ghaldagstant, fug hekk biss diga jidher, li mad-dagqga t'ghajn,
ir-regola ta’ Foss v. Harbottle ma tapplikax ghal dan il-kaz u
konsegwentement l-appellanti m’ghandhomx ragun meta jinsistu li fkaz
ta’ amministrazzjoni hazina, id-dritt ta’ azzjoni ghad-danni kontra d-

diretturi jaga’ biss fidejn il-kumpanija li taghha kienu diretturi;

37. Din il-Qorti langas ma tista’ taqgbel mal-appellanti meta
jargumentaw li azzjonist m’ghandux dritt ifittex lil direttur b’mod personali
ghar-rizar¢iment tad-danni jekk mhux permezz tal-Artikolu 402(3)(f) tal-
Kap 368. Barra mill-fatt li dan I-argument, huwa fih innifsu kontradittorju
ghall-argument ta’ gablu (li dritt ta’ azzjoni ghad-danni kontra d-diretturi
jaqa’ biss fidejn il-kumpanija); fic-¢irkustanzi ta’ dan il-kaz I-appellata ma
setghetx tirrikorri ghal dan ir-rimedju meta giet biex tibda din il-kawza, u
dan ghaliex minn kif intgal fis-sentenza fl-ismijiet ta’ Alessandro u

Anouschka konjugi Farrugia v. John Mercieca et., rimedju bhal dan

24 C.M Schmitthoff, Palmer’s Company Law (Stevens & Sons, 1987, Volume 1) pag. 980.
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jista’ jintuza biss f'kaz li I-kumpanija tkun ghadha ghaddeja bin-negozju

taghha;?®

38. Barra minn hekk, din il-Qorti hija tal-fehma li, fkull kaz, ir-rimedju
tant I-Artikolu 402(3)(f) tal-Kap. 386 huwa bla hsara ghal jedd ta’ azzjoni
ghad-danni taht il-principji generali tal-ligi ¢ivili. Kemm hu hekk, meta jigi
biex jikkummenta dwar dan ir-rimedju, il-Prof. Andrew Muscat jghid li: »It
may be thought that this provision was not really necessary as the

right to claim damages would arise in_any case under general

principles of civil law«;?®

39. llI-fatt li I-prin€ipji generali tal-ligi civili jibqghu jghoddu xorta wahda
ghall-kwalukwe att jew ommissjoni mwettga minn persuna fil-qadi ta’
dmirijietha bhala direttur ta’ kumpanija gie wkoll osservat fis-sentenza fl-
ismijiet ta’ Anthony Briffa pro. et. noe. v. Vicent Oliver Abela pro. et.

noe,?’ li fiha saret referenza ghall-ktieb ‘Palmer’s Company Law’, u

specifikatament ghall-estratt li fih jinghad hekk: »Any director who

personally commits fraud or_any other tort in_the course of his

duties is liable to the injured party. This is on the principle that
whoever commits a wrong is liable for it himself, and nonetheless so that

he was acting as an agent or servant on behalf, and for the benefit, of

25 Qorti Civili — Sezzjoni tal-Kummer¢, deciza fit-28 ta’ Marzu 2019 (Rik. Nru. 8/2018JZM).

26 Prof. Andrew Muscat, Principles of Maltese Company Law (Malta University Press, Second
Edition, Vol lll, pag. 1377.

27 Prim’ Awla tal-Qorti Civili, deciza fit-28 ta’ Marzu 2003 (Cit. Nru. 486/1994/3PS).
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another; for the contract of agency or Service cannot impose any
obligation on the agent or servant to commit, or assit in the committing
of, fraud or an other wrong. The company may also be liable, but that
does not exhonerate the director.«?® Ghandu jkun ghalhekk ¢ar bizzejjed
li I-principji tal-ligi ¢Civili li tahthom kull wiehed iwiegeb ghall-hsara li tigri bi
htija tieghu;2° meta jirrizulta li fl-ghemil tieghu ma juzax il-prudenza, id-
diligenza, u I-hsieb ta’ missier tajjeb tal-familja;*° jew meta jkun ghamel
jew naqas li jaghmel xi haga li biha jikser xi dmir impost mil-ligi,3! jghoddu
wkoll fil-kuntest ta’ atti jew ommissjonijiet imwettqa minn persuna fil-qadi
ta’ dmirijietha bhala direttur jew direttrici ta’ kumpanija. Huwa fugq dawn
il-princ¢ipji li din l-azzjoni ged tigi msejsa, u ghalhekk huwa altru milli |-

azzjoni tal-appellata ‘anqas biss hija kkontemplata fil-ligi"!

40. Madanakollu, I-aggravju tal-appellanti ma jistax jigi mwarrab fuq is-
sahha ta’ dak kollu li ghadu kif tgies. Dan ghaliex il-fatt innifsu li azzjonist

jista’ jfittex lil direttur ghad-danni kkawzati lilu personalment minhabba xi

atti jew ommissjonijiet tal-istess direttur, ma taghtix xi carte blanche lill-
istess azzjonist biex ifittex lid-direttur ghal kwalsiasi dannu. Kemm hu
hekk, huwa maghruf sewwa fil-gurisprudenza li d-dannu reklamat minn
azzjonist irid ikun strettament personali u separat minn dak id-

dannu li jkun gie mgarrab lill-kumpanija bl-istess att jew ommissjoni

28 C.M Schmitthoff, Palmer’s Company Law (Stevens & Sons, 1987, Volume 1) pag. 972.
29 Artikolu 1031 tal-Kap. 16.
30 Artikolu 1032 tal-Kap. 16.
81 Artikolu 1033 tal-Kap. 16.
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kolpuza tal-intimat/i. Fuq kollox dan huwa estensjoni tal-principju li |-
kumpanija ghandha personalita guridika distinta minn dik tal-azzjonist, u
b’hekk il-patrimonju tal-kumpanija mhuwiex I-istess patrimonju tal-

azzjonist;

41. Sentenza partikolari fejn intgal dan kollu kienet dik li saret referenza
ghaliha mill-Ewwel Qorti, u li ggib I-isem ta’ Martin Bonello Cole v.
Kenneth Cole.?? F'dik il-sentenza, il-Qorti, minbarra li rreferiet ukoll ghal
sentenza ohra ta’ din il-Qorti fl-ismijiet ta’ M.J. Falla v. J.H Sorotos,*
irreferiet ukoll ghall-famuz kaz ta’ Prudential Assurance Co Ltd v.
Newman Industries Ltd (No 2)3* u ghall-insenjament tal-awtur

Hollington. Lil dan tal-ahhar il-Qorti kkwotatu jghid hekk:

“A shareholder can, therefore, only pursue a personal cause of action
for breach of duty against the directors or other shareholders (ezatt bhal
fil-kkaz in ezami) or third parties, if he establishes that in the special
circumstances of the case:

(a) he has suffered personal loss distinct from the loss suffered by
the company and therefore indirectly by him as a shareholder, and

(b) the defendants were in a sufficiently proximate relationship to him
that they owed him the duty (whether it be a fiduciary duty or the
common law duty of care) which they are alleged to have broken”.

42. Sentenza aktar ri¢enti hija mbaghad dik fl-ismijiet ta’ Anthony

Muscat et. v. Anthony Nicholl et. deéiza mill-Prim’ Awla tal-Qorti Civili

32 Deciza mill-Qorti tal-Appell fil-5 ta’ Ottubru 2001, Cit. Nru. 214/93GV.
33 Deciza mill-Qorti tal-Appell fit-12 ta’ Marzu, 1976.
8411982] 1 All ER 254 (Chancery Division and Court of Appeal).
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fil-11 ta’ Gunju 2020.%> F'dawk il-proceduri li bhal fil-kaz tal-lum kienu
ghar-riza¢iment tad-danni, u gew mibdija minn azzjonisti fisimhom
personali fl-assenza tal-kumpanija, kontra d-diretturi tal-kumpanija i
taghha kienu azzjonisti, il-Qorti osservat li biex azzjoni ta’ dan it-tip thalli
frott ghall-azzjonist ta’ kumpanija: “huwa jkun irid jipprova li t-telf

imgarrab _minnu_mhuwiex I-istess telf imgarrab mill-kumpanija li

taghha huwa wiehed mis-sidien (li huwa msejjah in-‘non-reflective
loss principle’) u li I-lkumpanija setghet tfittex ghalih hi”. Din il-Qorti

tikkondividi bis-shih ma’ din I-osservazzjoni u taghmilha taghha;

43. B’applikazzjoni ta’ dawn il-principji ghall-kaz tal-lum, din il-Qorti
ghalhekk tqis li: (i) jekk id-danni reklamati mill-attri¢i appellata jikkonsistu
ftelf li huwa l-istess telf jew inkella riflessjoni tat-telf li gie mgarrab mill-
kumpanija minhabba I-atti jew I-ommissjonijiet tal-intimati, kif ukoll (ii) jekk
il-kumpanija setghet ftfittex lill-intimati ghal dak I-istess telf; allura jigi
nieges l-element ta’ utilita u I-vantagg li tista’ tiehu I-appellata minn din |-
azzjoni, u konsegwentement l-appellanti jkollhom ragun jghidu li I-
appellata ma tgawdix mil-legittimita attiva biex tressaq dawk il-
pretensjonijiet fil-konfront taghhom.*® Min-naha I|-ohra, fkaz li d-dannu
pretiz mill-appellata jikkonsisti: (i) f'telf li huwa distint minn dak li garrbet

il-kumpanija, u (ii) il-kumpanija ma setghetx tfittex ghal dak it-telf; - allura

35 Rik. Nru. 1044/08JRM.

36 Ara fost I-ohrajn is-sentenzi fl-ismijiet ta’: MrBookmaker.com Ltd v. Stichting De Nationale
Sporttotalisator, deéiza mill-Prim’ Awla tal-Qorti Civili fis-17 ta’ Mejju 2011 (Rik. Nru
659/2005LFS); u Maria Tabone Gulia Maria Millard v. Geroge Said et noe, Appell Superijuri,
14 ta’ Settembru, 1988.
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ma jistax jinghad li I-azzjoni ma tistax tirrendi lill-appellata rizultat utli u

vantaggjuz;

44. Peress li kollox ghalhekk jiddependi mit-tip ta’ danni li ged jigu

mfittxija mill-appellata, din il-Qorti sejra tghaddi biex tqis il-pretensjonijiet

tal-attri¢i fid-dawl tal-konsiderazzjonijiet hawn fug maghmula;

Dwar il-pretensjonijiet tal-attrici appellata fir-rigward tat-telf ta’ profitti jew

dividendi u t-telf fil-valur tal-ishma

45.  Minn harsa lejn l-atti kollha ta’ din il-kawza, fosthom ir-rikors
promotur, ir-risposta ghall-appell, u I-affidavit tal-appellata,®’ jirrizulta li
wahda mill-pretensjonijiet principali tal-appellata fil-konfront tal-appellanti
hija dik ghat-telf ta’ profitti u dividendi li I-appellata ged tghid li garrbet
minhabba I|-atti u nuggasijiet tal-appellanti fil-qadi ta’ dmirijiethom bhala
diretturi tal-kumpanija ‘Nova Co. Limited’. L-attri¢i appellata tiimenta wkoll
li I-atti u ommissjonijiet tal-intimati, eventwalment wasslu wkoll biex tilfet
il-valur ta’ sehem ewlieni mill-wirt li hallielha missierha u li kien jikkonsisti

fil-valur tal-ishma fl-istess kumpanija;

46. Ikkonsidrat dan, din il-Qorti tibda billi tosserva li filwaqt li huwa

minnu li t-telf ta’ dividendi jew inkella t-tnaqqgis fil-valur tal-ishma jista’

37 Fol 158-164.
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jwassal lill-azzjonist biex igarrab telf ekonomiku fil-patrimonju tieghu; it-
telf tal-profitti u tal-valur tal-ishma huwa essenzjalment konsegwenza tat-
telf li tkun garrbet il-kumpanija. Minhabba f'hekk, tali telf huwa meqjus
bhala ‘mera’ tat-telf li tkun garrbet il-kumpanija u konsegwentement,
minhabba dak li I-Qrati IngliZi jirreferu ghalih bhala in-‘non-reflective loss
principle’, azzjonist ma jistax ifittex fismu personali lil dik il-persuna li tkun
ikkawzat dak it-telf sakemm il-kumpanija jkollha dritt ta’ azzjoni biex

tirkupra dak it-telf hi stess;8

47. Kaz locus classicus li fih gie trattat dan il-punt kien dak fl-ismijiet ta’
Prudential Assurance Co. Ltd. v. Newman Industries Ltd,® u li fih kien

intgal hekk:

“What [a shareholder] cannot do is to recover damages merely because
the company in which he is interested has suffered damage. He cannot
recover a sum equal to the diminution in the market value of his
shares, or equal to the likely diminution in dividend, because such
a ‘loss’ is merely a reflection of the loss suffered by the company.
The shareholder does not suffer any personal loss. His only ‘loss’ is
through the company, in the diminution in the value of the net assets of
the company, in which he has (say) a 3 percent shareholding. The
plaintiff’'s shares are merely a right of participation in the company on
the terms of the articles of association. The shares themselves, his right
of participation, are not directly affected by the wrongdoing. The plaintiff
still holds all the shares as his own absolutely unencumbered property”.
(enfasi mizjuda);

38 J.H. Farrar, N. Furey, B.Hanningan, Farrar’s Company Law (Butterworths, Second Edition),
pag. 385.
8911982] | Ch 204.
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48.

Biex dan kollu ma jibgax fl-astratt, fl-istess kaz ta’ Prudential

Assurance Co. Ltd, il-Qorti kienet ghaddiet biex taghti dan I-ezempju

prattiku:

49.

“A simple illustration will prove the logic of this approach. Suppose that
the sole asset of a company is a cash box containing £100,000. The
company has an issued share capital of £100 shares, of which 99 are
held by the plaintiff. The plaintiff holds the key of the cash box. The
defendant by a fraudulent misrepresentation persuades the plaintiff to
part with the key. The defendant then robs the company of all its
money. The effect of the fraud and the subsequent robbery, assuming
that the defendant successfully flees with his plunder, is (i) to denude
the company of all its assets; (ii) to reduce the sale value of the
plaintiff’s shares from a figure approaching £100,000 to nil. There are
two wrongs, the deceit practised on the plaintiff and robbery of the
company. But the deceit on the plaintiff causes the plaintiff no loss
which is separate and distinct from the loss of the company. The deceit
was a merely a step in the robbery. The plaintiff obviously cannot
recover personally some £100,000 in damages recoverable by the
company”.

Dawn il-principji hekk kif misluta mill-kaz ta’ Prudential Assurance

Co. Ltd komplew imbaghad jigu zviluppati aktar f'diversi kazijiet fosthom

dak ta’ Johnson v. Gore Wood & Co. li fih fost |I-ohrajn, Jie osservat

hekk:

“A company is a legal entity separate and distinct from its shareholders.
It has its own assets and liabilities and its own creditors. The company's
property belongs to the company and not to its shareholders. If the
company has a cause of action, this represents a legal chose in action
which represents part of its assets. Accordingly, where a company
suffers loss as a result of an actionable wrong done to it, the cause of
action is vested in the company and the company alone can sue. No
action lies at the suit of a shareholder suing as such, though
exceptionally he may be permitted to bring a derivative action in right
of the company and recover damages on its behalf: see Prudential
Assurance Co. Ltd. v. Newman Industries Ltd. (No. 2) [1982] Ch. 204
at p. 210. Correspondingly, of course, a company's shares are the
property of the shareholder and not of the company, and if he suffers
loss as a result of an actionable wrong done to him, then prima facie he
alone can sue and the company cannot. On the other hand, although a
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share is an identifiable piece of property which belongs to the
shareholder and has an ascertainable value, it also represents a
proportionate part of the Company's net assets, and if these are
depleted the diminution in its assets will be reflected in the diminution
in the value of the shares. The correspondence may not be exact,
especially in the case of a company whose shares are publicly traded,
since their value depends on market sentiment. But in the case of a
small private company like this company, the correspondence is exact.

This causes no difficulty where the company has a cause of action and
the shareholder has none; or where the shareholder has a cause of
action and the company has none, as in Lee v. Sheard [1956] 1 Q.B.
192, George Fischer (Great Britain) Ltd. v. Multi Construction
Ltd. [1995] 1 B.C.L.C. 260, and Gerber Garment Technology Inc. v.
Lectra Systems Ltd. [1997] R.P.C. 443. Where the company suffers
loss as a result of a wrong to the shareholder but has no cause of action
in respect of its loss, the shareholder can sue and recover damages for
his own loss, whether of a capital or income nature, measured by the
diminution in the value of his shareholding. He must, of course, show
that he has an independent cause of action of his own and that he has
suffered personal loss caused by the defendant's actionable wrong.
Since the company itself has no cause of action in respect of its loss,
its assets are not depleted by the recovery of damages by the
shareholder.

The position is, however, different where the company suffers loss
caused by the breach of a duty owed both to the company and to the
shareholder. In such a case the shareholder's loss, insofar as this is
measured by the diminution in value of his shareholding or the loss of
dividends, merely reflects the loss suffered by the company in respect
of which the company has its own cause of action. If the shareholder is
allowed to recover in respect of such loss, then either there will be
double recovery at the expense of the defendant or the shareholder will
recover at the expense of the company and its creditors and other
shareholders. Neither course can be permitted. This is a matter of
principle; there is no discretion involved. Justice to the defendant
requires the exclusion of one claim or the other; protection of the
interests of the company's creditors requires that it is the company
which is allowed to recover to the exclusion of the shareholder”.4°

50. Dwar x’jikkostitwixxi ‘reflective loss’, fl-istess kaz ta’ Johnson v.

Gore Wood & Co, il-Qorti kompliet tghid hekk:

“Reflective loss extends beyond the diminution of the value of the
shares; it extends to the loss of dividends ... and all other payments

40 Johnson v. Gore Wood & Co. [2002] 2 A.C. 1, 61-62.
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which the shareholder might have obtained from the company if it had
not been deprived of tis funds. All transactions or putative transactions
between the shareholders must be disregarded. Payment to the one
diminishes the assets of the other. In economic terms, the shareholder
has two pockets, and cannot hold the defendant liable for his inability
to transfer money from one pocket to the other. In principle, the
company and the shareholder cannot together recover more than the
shareholder would have recovered if he had carried on business in his
own name instead of through the medium of the company. On the other
hand, he is entitled (subject to the rules on remoteness of damage) to
recover in respect of a loss which he has sustained by reason of his
inability to have recourse to the company’s funds and which the
company would not have sustained itself”.4*
51. B’applikazzjoni ta’ dawn il-prin€ipji ghall-fatti tal-kaz tal-lum, din il-
Qorti hija tal-fehma |i |-pretensjonijiet tal-attrici sa fejn ghandhom
x’jagsmu mat-telf tal-profitti jew dividendi u t-telf fil-valur tal-ishma fil-
kumpanija ‘Nova Co. Limited’ ma jistghux jigu reklamati mill-attrici
appellata fisimha personali, u ghaldagstant sa fejn ghandu x’jagsam ma’
dan it-telf il-Qorti ged tagbel mal-appellanti meta jghidu li I-appellata ma
ghandhiex il-legittimazzjoni attiva biex tressaq pretensjonijiet bhal ta’ din

ix-xorta kontrihom;

52. Barra li mis-siltiet hawn fuq citati johrog bi¢-¢ar hafna, li t-telf fil-
valur tal-ishma ta’ azzjonist jew inkella t-telf ta’ profitti jew dividendi huwa
prattikament ripetizzjoni tat-telf li setghet garrbet il-kumpanija ‘Nova Co.
Limited’; fl-istess waqt, I-appellata lanqas ma tista’ tfittex lill-appellanti
fisimha personali ghaliex, fic-Cirkustanzi ta’ kaz bhal dan, jekk dak li ged

tghid [l-appellata huwa minnu, allura jsegwi li I-appellanti wettqu

411d. 66-67.
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nuqgasijiet serji fil-qadi ta’ dmirijiethom bhala diretturi tal-kumpanija ‘Nova
Co. Limited’ u l-istess kumpanija bla dubju kellha jedd ta’ azzjoni fil-

konfront tal-istess intimati appellanti;

53. Dan kollu jwassal lill-Qorti ghal raguni ohra ghalfejn qed tasal ghall-
konkluzjoni li I-appellata ma tgawdix mil-legittimazzoni attiva sabiex tfittex
lill-appellanti ghat-telf tal-profitti jew dividendi u t-telf fil-valur tal-ishma fil-
kumpanija ‘Nova Co. Limited’. Bhalma gie osservat fil-kaz ta’ Gerber
Garment Technology Inc. v. Lectra Systems Ltd,* it-telf ta’ profitti jew
dividendi u t-telf fil-valur tal-ishma mhuwiex megjus bhala konsegwenza
diretta tal-atti jew in-nuggasijiet tal-intimati, izda huwa konsegwenza
diretta tat-telf li setghet garrbet il-kumpanija minhabba I-allegati atti u
nuggasijiet tal-intimati. Kemm hu hekk, li kieku I-kumpanija agixxiet fil-
konfront tal-appellanti u giet kumpensata ghat-telf li garrbet, I-assi taghha
kienu jigu ri-integrati. Dan imbaghad kien iwassal biex il-valur tal-ishma
tal-azzjonisti (inkluz tal-appellata) jerga’ jigi kif kien qabel, u I-kumpanija
tkun tista’ terga’ tahdem b’mod normali u bil-possibilita li taghmel il-profitti
li minnhom ikunu jistghu jigu mgassma d-dividendi. Ghaldagstant, anke
minn aspett ta’ kawzalita t-telf li setghet garrbet I-attrici fil-valur tal-ishma
u l-eventwali nuqqas ta’ dividendi huwa frott tal-fatt Ii I-kumpanija ma
haditx passi kontra I-intimati, haga li setghet issir anke fuq inizjattiva tal-

appellata stess;

42[1997] R.P.C. 443, 471.

Pagna 34 minn 43



App. Civ. 632/20/2

54. Fil-fehma tal-Qorti I-fatt li llum il-gurnata I-kumpanija m’ghadhiex
tezisti ghaliex isimha thassar minn fuq ir-registru bis-sahha li ghandu r-
Registratur tal-Kumpaniji skont |-Artikolu 325 tal-Kap. 386, m’ghandux
iwassal ghal xi deroga mill-prin€ipji fundamentali li ghadhom kif ged jigu
msemmija. Mill-atti jirrizulta li d-dizgwid bejn il-partijiet kien ilu ghaddej
ghal snin twal u mhux faqqa’ bhal xi sajjetta fil-bnazzi. Jekk riedet, I-
appellata, kemm bhala direttri¢ci u aktar u aktar bhala azzjonista, kellha
zmien bizzejjed biex matul iz-zmien li damet hajja |-kumpanija setghet
tiehu azzjoni fwaqgtha biex il-kumpanija ‘Nova Co. Limited’ tfittex lill-
intimati appellanti ghad-danni li allegatament ikkawzawlha. L-appellata
m’ghamlet xejn minn dan u ma tistax issa tigi tghid li m’ghandhiex triq

ohra;

55. Fugq is-sahha ta’ dan kollu, din il-Qorti ghalhekk ma tarax li t-tieni
ecc¢ezzjoni tal-appellanti kellha tigi michuda sa fejn ghandu x’jagsam mal-
pretensjonijiet dwar it-telf ta’ profitti jew dividendi u minhabba fhekk ser

tkun ged tvarja s-sentenza tal-Ewwel Qorti f'dan is-sens;

Dwar il-pretensjonijiet tal-appellata fir-rigward tal-bejgh tal-istokk tal-

kumpanija ghall-prezz ta’ €85,000; It-tahlit ta’ dawn il-flus mal-flus tal-

appellanti;: u z-Zzamma ta’ parti minn sehem l-appellata akkont tal-alleqgati
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spejjez i l-appellanta Zerafa tqhid |i harget personalment qghall-

manteniment ta’ omm il-partijiet

56. Pretensjoni ohra tal-appellata hija mbaghad marbuta mal-kwistjoni
tal-bejgh tal-istokk tal-kumpanija ‘Nova Co. Limited’ lill-kumpanija
‘Women’s Cosmetics Limited’ ghall-prezz ta’ €85,000; it-tahlit ta’ dawn il-
flus li allegatament qgatt ma dahlu fil-kontijiet tal-kumpanija mal-flus
personali ta’ Zerafa, u z-zamma tas-sehem taghha akkont tal-allegati
spejjez li l-appellanta Anna Zerafa qalet li harget personalment ghall-

manteniment ta’ ommhom;

57. Bnhal fil-kaz tal-pretensjonijiet tar-rikorrenti ghat-telf ta’ profitti jew
dividendi u t-telf fil-valur tal-ishma, din il-Qorti hija tal-fehma Ii dawn il-
pretensjonijiet ma huma xejn ghajr riflessjoni tat-telf li setghet garrbet il-
kumpanija ‘Nova Co. Limited’. Fl-ahhar mill-ahhar, I-istokk li gie mibjugh
lill-‘Women’s Cosmetics Limited’ kien jifforma parti mill-assi ta’ ‘Nova Co.
Limited’, u I-flus li nzammu mill-appellata Zerafa akkont tal-ispejjez li
allegatament harget ghal ommha ma kienu xejn ghajr l-istess flus ta’
Nova. Kemm hu hekk, l-appellanti stess tammetti li s-somma ta’ €85,000
li allegatament giet imhallsa minn ‘Women’s Cosmetics Limited’ ghax-xiri
tal-istokk kienu flus il-kumpanija u mhux flusha personali. Fil-fatt hija tghid
li dawn il-flus ‘qatt ma dehru li dahlu fl-accounts ta’ Nova Co. Limited u

Anna halltet kwistjoni personali ta’ spejjez fuq il-mama tieghi ma’
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kwistjonijiet tal-kumpanija’. Barra minn hekk l-appellata tghid ukoll li

dawn il-flus setghu jintuzaw mill-kumpanija biex jigu mhallsa I-kontabbli

sabiex jaghmlu I-kontijiet tal-kumpanija li bagghu ma sarux mis-sena
2010 ‘il quddiem u/jew biex jithallsu I-penali tal-kumpanija lill-entitajiet
pubbli¢i bhalma huma ‘MFSA’ (illum ‘MBR’) u d-Dipartiment tat-Taxxa fuq

il-Valur Mizjud;

58. Fil-fehma ta’ Qorti, dak li ghadu kif jigi meqjus huwa bizzejjed biex
din il-Qorti tagbel mal-appellanti.** Din il-Qorti hija ghalhekk tal-fehma li
anke fir-rigward tal-pretensjonijiet marbuta mal-kwistjoni tal-bejgh tal-
istokk tal-kumpanija ‘Nova Co. Limited’ lill-kumpanija ‘Women’s Cometics
Limited’ ghall-prezz ta’ €85,000; it-tahlit ta’ dawn il-flus li allegatament gatt
ma dahlu fil-kontijiet tal-kumpanija mal-flus personali ta’ Zerafa, u z-
zamma tas-sehem tal-appellata akkont tal-allegati spejjez i I-appellanta
Anna Zerafa qalet |i harget personalment ghall-manteniment ta’
ommhom; l-attri¢i appellata ma tgawdix mil-locus standi sabiex tmexxi
b’azzjoni fisimha personali, u minhabba f’hekk tqis li t-tieni e¢¢ezzjoni tal-
appellanti ghandha wkoll tigi milqugha sa fejn ghandu x’jagsam ma’ din

il-kwistjoni;

59. 1I-Qorti taghraf ukoll, li lI-appellanti ghandhom ukoll ragun meta

jargumentaw li I-appellata ghadha ma tilfitx ghalkollox i¢-¢ans li tressaq

43 Ara wkoll f'dan is-sens is-sentenza fl-ismijiet ta’ Meatland Company Limited et. v. Saviour
Micallef, deciza mill-Prim’ Awla tal-Qorti Civili fit-12 ta’ Dicembru 2001, (Cit. Nru.3384/96RCP).
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b’mezzi ohra I-pretensjonijiet li ghandha fil-konfront taghhom. F’dan il-kaz
il-pubblikazzjoni tal-avviz tat-thassir ta’ isem il-kumpanija mir-registru sar
fis-sitta ta’ Lulju 2020 u ghaldagstant |I-hames snin imnizzla fl-Artikolu
325(4) tal-Kap 386 ghadhom ma ghaddewx. Konsegwentement ghat-
tlett snin li §ejjin ghad fadal il-possibilita li xi membru tal-kumpanija (inkluz
l-appellata) jew anke xi kreditur jitolbu lill-Qorti biex isem il-kumpanija
jerga’ jiddahhal fir-registru, u minn hemmhekk, I-appellata tkun tista’ tiehu
l-azzjonijiet xierga biex tindirizza |-pretensjonijiet li mhux ser ikunu jistghu

jigu ndirizzati permezz ta’ din il-kawza;

Dwar il-pretensjonijiet tal-appellata fir-rigward tat-telf li allegatament

qgarrbet bil-fatt li isem il-kumpanija gie mhassar minn fuq ir-registru

60. Pretensjoni ohra tal-appellata fil-konfront tal-appellanti hija
mbaghad dik dwar it-telf li garrbet minhabba t-thassir ta’ isem il-kumpanija
‘Nova Co. Limited” minn fuq ir-registru u dan bis-sahha tas-setghat

moghtija lir-Registratur tal-Kumpaniji fl-Artikolu 325 tal- Kap 368;

61. Dwar din il-pretensjoni, fl-affidavit taghha, |-appellata tallega li wara
s-sena 2008 hija kienet bdiet tirCievi ittri gudizzjarji minghand I-MFSA u
d-Dipartiment tal-Taxxa Dwar il-Valur Mizjud ghaliex il-kumpanija kienet
nagset li tibghat id-dokumenti mehtiega jew thallas multi u penali dovuti

ghal dawk in-nuqgqasijiet. Tghid li meta kienet issaqgsi lill-appellanta Anna
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Zerafa, din tal-ahhar kienet ‘dismissive’ u tghidilha biex ma taghtix kaz
ghaliex ‘m’huma xejn’.** L-appellata tghid ukoll li fGunju tas-sena 2020,
il-‘Malta Business Registry’ kienet baghtet ittra sabiex il-kumpanija tibghat
ir-rezokonti annwali (annual returns) u d-dikjarazzjonijiet finanzjarji
(financial statements) ghas-snin 2006 sa 2019. L-appellata tikkonkludi
billi tghid li tort tal-appellanta Zerafa, il-kumpanija spi¢c¢at ‘struck off’ u
konsegwentement spic¢at biex tilfet sehem ewlieni mill-wirt li halla
missierha.*® Fir-rigward ta’ din il-pretensjoni, din il-Qorti rat ukoll kemm |-
ittra elettronika mibghuta mill-‘Malta Business Registry’ u li minnha jista’
jigi kkorroborat x’kienu d-dokumenti li kienu ged jigu mitluba mill-istess
‘Malta Business Registry’,*¢ kif ukoll ittra datata 17 ta’ Gunju 2020, li fiha
l-appellata nterpellat lill-appellanti Zerafa sabiex tissottometti d-
dokumenti kollha li kienu ged jintalbu mill-‘Malta Business Registry’ u li
fin-nuggas kienet ged izzomha responsabbli ghal kull dannu li tista’ ssofri
fkaz li r-Registratur jghaddi biex jaqgta’ isem il-kumpanija minn fuq ir-

registru;*’

62. Ikkonsidrat dan, din il-Qorti hija tal-fehma li b’kuntrast mal-
pretensjonijiet li gew mistharrga gabel din, it-telf li setghet darrbet |-
appellanti bit-thassir ta’ isem il-kumpanija minn fuq ir-Registru skont I-

Artikolu 325 tal-Kap. 368, huwa wiehed strettament personali u separat

44 Fol. 161.
45 Fol. 164.
46 Fol. 37.

47 Fol. 35-36.
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mit-telf li garrbet il-kumpanija. Kif insibu fl-Artikolu 325(2) tal-Kap. 386,
bit-thassir ta’ isem il-kumpanija minn fuq ir-registru, “/-attiv tal-kumpanija
Jjghaddi fidejn il-Gvern ta’ Malta”, u b’hekk fdan il-kaz I|-attri¢i giet
effettivament spussessata mill-ishma proprjeta taghha. Barra minn hekk,
fdan il-kaz il-kumpanija ‘Nova Co. Limited’ ma seta’ qatt kellha dritt ta’
azzjoni fir-rigward tat-telf imgarrab minhabba t-thassir ta’ isimha minn fuq
ir-registru tal-kumpaniji u dan ghaliex it-tali thassir wassalha biex ma

baqghetx tezisti;

63. Fid-dawl ta’ dawn il-konsiderazzjonijiet, kif ukoll dawk maghmula
aktar kmieni fdin is-sentenza, din il-Qorti ma tara I-ebda raguni ghalfejn
l-appellata ma tgawdix mil-legittimita attiva biex tfittex lill-appellanti ghat-
telf li setghet garrbet minhabba t-thassir ta’ isem il-kumpanija minn fuq ir-
registru. Ghaldagstant, din il-Qorti ged tichad I-aggravju tal-appellanti sa
fejn ghandu x’jagsam mal-pretensjonijiet tal-appellata hekk kif gew
imsejsa fuq it-telf li setghet garrbet minhabba t-thassir ta’ isem il-

kumpanija ‘Nova Co. Limited’ minn fuq ir-registru;

Dwar il-pretensjonijiet tal-appellata fir-rigward tat-telf marbut mal-hlas ta’

multi u penali minn diversi entitajiet pubblici

64. Pretensjoni ohra li tirrizulta kemm mill-premessi kif ukoll mit-talbiet

tar-rikors promotur hija dik relatata mal-allegazzjoni li n-nuqqgasijiet tal-
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intimati wasslu lill-appellata biex sfat esposta ghall-hlas ta’ multi u penali

lil diversi entitajiet pubblici;

65. Dwar dan, il-Qorti tibda biex tinnota li mill-kopja tal-memorandum u
l-istatut tal-kumpanija li ressqu l-appellanti jirrizulta li r-rikorrenti kienet
inhatret bhala direttur flimkien ma’ ommha, missierha u I-bgija ta’ hutha.*®
Dan il-fatt huwa wkoll konfermat mill-appellata stess, li fl-affidavit taghha
tghid li fis-sena 1997, missierha kien ghamilha bhala direttur, u minhabba
fhekk meta fis-sena 2008 bdiet tircievi ittri mill-MFSA u mid-Dipartiment
tal-Taxxa dwar il-Valur Mizjud hija bdiet tinkwieta ghaliex fi kliemha saret
responsabbli personalment.*® II-Qorti tinnota wkoll li minn ittra elettronika
li giet mibghuta mill-‘Malta Business Registry’ fl-ewwel ta’ Lulju 2020,
jidher ukoll li kien hemm penali pendenti minhabba li I-kumpanija ma
kinitx ged tissottometti d-dokumentazzjoni mitluba bil-ligi u riferuta f'dik |-

istess ittra elettronika;>°

66. Meqjus dan kollu, din il-Qorti hija tal-fehma Ii rrispettivament mill-
kwistjoni dwar jekk l-appellata hijiex responsabbli in solidum mal-
appellanti fil-vesti taghha bhala direttri¢i jew inkella fil-vesti taghha bhala
azzjonista; xorta wahda jibga’ I-fatt li, fkull kaz, dak li ged tilmenta minnu

l-appellata jittratta telf li min-natura tieghu huwa strettament personali

48 Fol 194 tergo.
49 Fol. 161.
50 Fol. 37.

Pagna 41 minn 43



App. Civ. 632/20/2

ghall-patrimonju taghha u b’hekk distint ghalkollox minn dak tal-
kumpanija. Ghaldagstant, fuq is-sahha ta’ dan, u ta’ dak kollu li gie
kkonsidrat aktar kmieni, din il-Qorti langas ma tara li I-aggravju tal-
appellanti huwa siewi sa fejn ghandu x’jagsam ma’ din il-pretensjoni tal-

appellata;

67. Fl-ahhar nett, u sa fejn imbaghad I-appellanti jilmentaw li I-appellata
kienet direttrici bhalhom u li r-responsabilita ghal kwalunkwe ksur ta’ dmir
ghandha tingarr in solidum bejn id-diretturi, din il-Qorti hija tal-fehma li tali
Iment huwa wiehed fil-mertu u b’hekk ghandu jigi mistharreg fil-fazi
opportuna hekk kif il-Qorti Civili — Sezzjoni tal-Kummeré ser tkompli

titratta I-mertu tal-kawza;

Decide:

Ghal dawn ir-ragunijiet, din il-Qorti tagta’ u tiddeciedi billi tilga’
parzjalment l-appell u ghalhekk qed tirriforma s-sentenza appellata tat-13
ta’ Mejju 2022 billi tilga’ t-tieni e¢cezzjoni tal-konvenuti limitament sa fejn
ghandu x’jagsam mal-pretensjonijiet li tqajmu fir-rigward: tat-telf tal-profitti
jew dividendi, telf fil-valur tal-ishma, kif ukoll dawk il-pretensjonijiet
marbuta mal-kwistjoni tal-bejgh tal-istokk tal-kumpanija ‘Nova Co.
Limited’, it-tahlit ta’ dawn il-flus mal-assi personali tal-appellanti Zerafa u

z-zamma tas-sehem tal-attrici minn dawn il-flus akkont tal-allegati spejjez

Pagna 42 minn 43



App. Civ. 632/20/2

li l-appellanta Zerafa galet li harget personalment ghal manteniment ta’
omm il-partijiet. Mill-bgija tikkonferma s-sentenza appellata sa fejn
kompatibbli ma’ din is-sentenza (ara partikolarment il-paragrafi 62 u 66
ta’ din is-sentenza) u ghalhekk din il-Qorti ged tibghat lura I-atti ta’ din il-
kawza lill-Ewwel Qorti sabiex jigi mistharreg il-mertu fit-termini stabbilti

fdin is-sentenza.

L-ispejjez ta’ dan I-appell jibgghu bla taxxa bejn il-partijiet filwaqt li dawk

Mark Chetcuti Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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