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Elmo Insurance Ltd (C 3500) kif surrogata fid-
drittijiet tal-assigurat taghha Hector Camilleri, kif

wkoll l-istess Hector Camilleri
(‘l-appellati’)

vs

Godwin Pisani (K.l. nru. 729356(M))
(‘l-appellant’)

Preliminari

1. Dan huwa appell maghmul mill-intimat Godwin Pisani (K.l. nru.
729356(M)) [minn issa ‘| quddiem ‘l-appellant’], minn lodo arbitrali moghti fl-
20 ta’ Jannar, 2022, [minn issa ‘| quddiem ‘il-lodo arbitrali’], mill-Arbitru [minn
issa’l quddiem ‘I-Arbitru”] fie-Centru Malti ghall-Arbitragg [minn issa’l quddiem
‘ie-Centru’] fl-atti tal-Arbitragg numru M5799/2019, li permezz tieghu ddecieda
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t-talba tas-socjeta rikorrenti EImo Insurance Ltd (C 3500) kif surrogata fid-
drittijiet tal-assikurat taghha Hector Camilleri, u anki |-istess Hector Camilleri
[minn issa 'l quddiem ‘is-socjeta appellata’ u ‘l-appellat’ rispettivament, u

flimkien ‘l-appellati’] kif gej:

“Ulli in vista tal-premess l-esponenti huwa tal-fehma illi I-e¢c¢ezzjonijiet ipprezentati fir-
Risposta tieghu ghandhom jigu michuda u li ghalhekk jirrizulta illi I-intimat, Godwin
Pisani, huwa unikament responsabbli ghall-incident tat-traffiku li sehh gewwa B’Kara
fit-3 ta’ April 2018 wagqt li huwa kien qed isuq il-vettura numru ta’ registrazjoni DCR
123; ghalhekk huwa qed jigi kkundannat li jhallas I-ammont ta’ €1,158.92 in linea ta’
danni lir-rikorrenti flimkien mal-imghaxijiet legali mid-data tal-Ittra Ufficjali numru
1297/2019 sal-gurnata effettiva tal-pagament u l-ispejjez kollha marbuta mal-
prezenti procedura tal-arbitragg.”

Fatti

2. II-fatti tal-proceduri odjerni jirrigwardaw incident awtomobilistiku [minn
issa ‘I quddiem ‘lI-incident’] li sehh fit-3 ta’ April, 2018 f'Triq Brared gewwa
Birkirkara, bejn il-vettura tal-ghamla Hyundai Tucson bin-numru ta’
registrazzjoni DCR 123 misjuga mill-appellant, u I-vettura tal-ghamla Suzuki
Swift bin-numru ta’ registrazzjoni JBX 148 misjuga minn Angele Pace, izda

proprijeta tal-appellat Camilleri.

Mertu

3. L-appellati istitwew proceduri ta’ arbitragg fic-Centru permezz ta’ Awviz
ta’ Arbitragg u Talba pprezentati fl-10 ta’ Ottubru, 2019, fejn talbu sabiex |-

appellant jigi dikjarat unikament responsabbli ghall-incident in kwistjoni u
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sabiex jigu likwidati d-danni konsegwenzjali fl-ammont ta’ €1,158.92 li garrab I-
appellat Camilleri, liema danni kellhom jithallsu mill-appellant flimkien mal-

imghax u mal-ispejjez legali kollha.

4, L-appellant wiegeb permezz ta’ Risposta pprezentata fi¢-Centru fl-24 ta’
Ottubru, 2019, fejn issottometta li huwa ma kienx responsabbli ghall-incident

in kwistjoni.

lI-lodo arbitrali

5. L-Arbitru ghamel is-segwenti konsiderazzjonijiet fil-lodo arbitrali i

wassluh ghad-decizjoni finali:

“Konsiderazzjoni tal-Arbitru:

Dan I-arbitragg jirrigwarda incident tat-traffiku li gara gewwa Triq Brared, B’Kara fit-
3 ta’ April 2018 bejn il-vettura tal-ghamla Hyundai Tucson numru DCR 123 misjuga
mill-intimat, Godwin Pisani u I-vettura tal-ghamla Suzuki Swift numru JBX 148 misjuga
minn Angele Pace, izda proprjeta ta’ Hector Camilleri.

Mix-xhieda moghtija minn Angele Pace jirrizulta illi hija kienet ged isug gewwa Trig
Brared li hija trig “oneway” fid-direzzjoni li hija kienet sejra.

Minn access Ii sar fuq il-post tal-incident irrizulta illi Trig Brared hija triq dritta u
ghalhekk tofri visibilta tajba fit-tul. Fug in-naha tal-lemin kien hemm vetturi pparkjati
u kien hemm vettura diehla gewwa parking space. Meta sar ir-Rapport mal-Pulizija I-
ghada tal-incident Angele Pace qalet hekk:

“kont ghaddejja bil-vettura minn Triq Brared meta f"hin minnhom irriversja vann u
lagtni. Huwa kien ipparkjat 'l barra quddiem l-iskola ta’ Saint Francis”

Matul dawn il-proceduri Angele Pace ikkonfermat dak li hija kienet galet lill-Pulizija
meta kienet marret I-ghassa, imma spejgat wkoll illi:
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Jien komplejt insuq u kif ghaddejt ma’ genbu huwa hareg ’il barra u rega’ irriversja.
Huwa lagatli I-bumper u hadli wkoll il-genb kollu tan-naha tal-lemin.

Angele Pace fix-xhieda taghha ikkonfermat illi I-intimat, Godwin Pisani beda I-
manuvra tieghu hija kienet “dak il-hin din il-vettura kienet xi zewg karozzi quddiemi”.

Minn naha tieghu l-intimat Godwin Pisani meta tkellem mal-pulizija gewwa I-ghassa
qal hekk:

Jiena kont qged nirriversja sabiex nidhol id-dar. X"hin kont ged nirriversja hi ma
kkalkulatx sewwa u ghaddiet bi sbrixx mieghi...ghedtilha li kont wieqaf u li ma
taghtnix cans nipparkja. Hija stqarret li ghandha ghafsa zghira u jiena ghedtilha li
nirranga”.

Meta I-intimat xehed f’dawn il-proceduri huwa fost affarijiet ohra qal hekk:

Wagqt li kont wieqaf f'posizjoni angolata giet vettura kif jidher fir-ritratt Dok GP 4 minn
warajja, qabzitni. Din il-vettura waqgfet vicin I-ghassa. Id-driver kienet mara u hija
kienet mghaggla. Hija qaltli li jiena kont ilgatt |-vettura taghha fuq il-bieba. Jiena ma
rajt I-ebda hsara fil-vettura taghha, imma jiena xorta ghedtilha li kont lest li nirranga
I-vettura taghha.

Sussegwentement Godwin Pisani qal u dana nonostante dak li I-istess Pisani qal fix-
xhieda tieghu, li huwa ma kien ra l-ebda hsara fil-vettura ta’ Angele Pace, izda fil-
kontro-ezami tieghu ikontradixxa dak li kien qal. Meta stqarr illi I-vettura ta’ Angele
Pace kellha:

“Hsara fuq quddiem ma kelliex, kellha biss daqqa zghira fuq il-bieba tal-lemin u jiena
kont lest li nirranga din il-hsara”.

Mix-xhieda ta’ Godwin Pisani jidher illi huwa ged jammetti li kien ged jaghmel
manuvra ta’ rivers imma l-ispjegazzjoni tieghu ta’ kif gara I-incident hija li huwa kien
wieqaf, li kienet Angele Pace li ghaddiet u lagtet b’sbrixx I-vettura taghha.

Ta’ minn jinnota f’dan I-istadju illi Godwin Pisani kemm meta tkellem mal-Pulizija u
langas f’'dawn il-proceduri qatt ma qal illi meta kien beda jew wagqt li kien ged jaghmel
il-manuvra tieghu ma hares lura biex jara jekk kienx gej traffiku. Mix-xhieda tieghu
donnu jirrizulta illi huwa intebah bil-vettura ta’ Angele Pace fil-hin ta’ meta sehh |I-
incident u mhux qabel.

lI-hsara fil-vetturi involuti fl-incident kienet fil-kaz tal-vettura Nru. JBX 148 fuqg “il-
bumper u hadli wkoll il-genb kollu tan-naha tal-lemin”. Fir-rigward tal-vettura
misjuqa mill-intimat ma kienx hemm Il-ebda hsara.
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Fir-rigward tal-vettura Nru. BX 148 il-hsara kif deskritta minn Angele Pace hija
konsistenti ma’ dak li gie rapportat fis-survey li sar minn Brady Micallef fit 12 ta’ April
2018.

Ghal finijiet ta’ carezza I-vettura Nru. JBX 148 hija tal-ghamla Suzuki Swift (ara kemm
ir-Rapport tal-Pulizija Dok A u s-Survey Dok C); apparti illi n-numru ta’ registrazjoni
huwa I-istess wiehed f’dawn iz-zewg dokumenti anki ¢-chassis number huwa I-istess
— ghalhekk l-esponenti ma ghandu I-ebda dubju illi I-vettura involuta fl-incident hija
dik indikata fit-Talba, u dana nonostante li I-intimat ged jissuggerixxi I-kuntrarju:
f’dan is-sens huwa esebixxa zewg ritratti ta’ vettura tal-ghamla OPEL b’numru DAN
087, li huwa qed jghid illi hija dik ta’ Angele Pace u li dik kienet il-vettura involuta fl-
incident. Ta’ min jinnota illi I-intimat f'ebda hin ma ressaq prova illi din il-vettura
kienet proprjeta ta’ Angele Pace, u ghalhekk kull referenza ghal din il-vettura
partikolari ghandha tigi skartata.

L-intimat Godwin Pisani, nonostante li sostna illi Angele Pace ma kientix id-driver tal-
vettura langas ma ressaq xi prova f’dan ir-rigward.

L-esponenti huwa tal-fehma illi Godwin Pisani minhabba li kien sejjer bil-manuvra
tieghu ifixkel il-passagg liberu ta’ traffiku li kien ghaddej f'Triq Brared, kellu jaccerta
ruhhu li seta’ jaghmel hekk b’mod li ma jostakolax dan it-traffiku. Kif intqgal Godwin
Pisani f’ebda hin ma qal illi huwa hares lura meta kien qed jimmanuvra I-vettura
tieghu biex jidhol fil-garage tieghu. Godwin Pisani kien obligat li jaghmel dan:

Ara wkoll George Scicluna et vs Victor Cini (Dec. 5/10/2001 Qorti tal-Appell):

“bi vjolazzjoni cara tar-Regola fondamentali li tiggverna s-sewqan, dik ¢ioe illi min
isuq kellu jkun f'kull hin konxju ta’ dak li kien ged jigri madwaru fit-triq, b’'mod li
jkun f’posizjoni li tempestivament jirreagixxi ghal kull eventwalita”

Skont I-awtur Gibb — It is the duty of every motorist to look where he is going and
to keep a reasonably careful look-out for other road users so that a collision may
be avoided. He must not look only straight ahead but also towards the side,
especially at street junctions.

Fil-kawza Newhaus N.D. vs Bastion Insurance Co., Limited il-Qrati Inglizi kienu
rritenew li

“Keeping a proper lookout means more than looking straight ahead - it includes
awareness of what is happening in one’s immediate vicinity. A motorist should have
aview of the whole road from side to side and, in the case of a road passing through
a built up area, of the pavements on the side of the road as well.
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Fil-kawza fl-ismijiet John Soler et vs Claire Gove’ et, deciza minn din il-Qorti
diversament preseduta fl-14 ta’ Ottubru 2003 qies illi:

“Principju legali relatat, anzi inerenti ghall-premess, hu dak li jimponi fuq kull
sewwieq l-obbligu li fis-sewqgan tieghu jzomm a proper look out. Dan l-obbligu
huwa korollari ghall-principju li sewwieq ghandu l-oneru li fis-sewqan tieghu juza
dik id-diligenza mistennija minn bonus paterfamilias u li hija ragonevoli tenut kont
tac-cirkostanzi

Jidher illi Godwin Pisani ma ghamel xejn minn dana kollu u li f'ebda hin ma’ hares ghal
traffiku iehor li seta’ kien ghaddej fit-trig waqt li kien qed isuq; inoltre u billi Godwin
Pisani kien wkoll ged jaghmel manuvra ta’ rivers l-esponenti ged jaghmel accenn
ghas-segwenti u dana fil-kuntest tal-fatt illi I-manuvra ta’ Godwin Pisani xi ftit jew
wisq kienet inkludi sewqan b’lura u sewqan b’quddiem:

Issa r-regolament 67 tal-Motor Vehicles Regulations jiddisponi li:-

‘No person shall cause the motor vehicle to travel backwards for a greater distance
or time than is absolutely necessary and shall take such precautions as are required
to avoid collisions and accidents with persons or other vehicles on the road.’

Fis-sentenza fl-ismijiet Grima vs Castillo, il-Qorti elenkat ukoll is-segwenti
prekawzjonijiet li ghandhom jittiehdu minn min ikun sejjer isuq b’lura:-

“Always check for other traffic before you drive backwards. Make quite sure that
there is nothing in your way... Check all around-forwards-behind, over both
shoulders and in your mirror. If you are in any doubt, get out (or ask your passenger
to do so) to make sure. Keep a good lookout all the time. You are moving backwards
and always be ready to stop.”

Manual tad-Department of the Environment: Driving (ed. 1972 p 113) taht ‘What to
look for’ taht ‘reversing’,

Ghalhekk jidher mir-regolamenti, li s-sewgan b’lura, minhabba d-diffikultajiet
partikolarili jirrapprezenta, ghandu jkun ristrett kemm jista’ jkun, u meta jsir, irid ikun
akkompanjat mill-prekawzjonijiet kollha indikati.

Illi ghar-rigward id-danni riklamati, I-esponenti wara li ezamina I-kontijiet tat-tiswija
(inkluz il-kont tal-kiri ta’ vettura ohra wagqt iz-zmien tat-tiswija) (Dok GSN 4 & GSN 5)
huwa soddisfatt illi din it-tiswija saret skont is-Survey redatt minn Brady Micallef.

Ta’ minn jinnota illi I-intimat ma ressaq l-ebda prova illi is-sewwieq tal-vettura numru
JBX 148 ma kienitx Angele Pace. Langas ma spejga kif Angele Pace gabet in-numru
tal-mobile tieghu u li Hector Camilleri (sid il-vettura) kien cempillu fil-gurnata tal-
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incident. Lanqas ma ressaq prova illi I-vettura b’numru JBX 148 ma kienitx il-vettura
f'dan l-incident — inoltre I-fatt illi gew ezZebiti ritratti mill-intimat biex skont hu,
jindikaw I-vettura li skont hu kienet dik li verament habtet mieghu, dawn ir-ritratti
wahedhom ma jindikaw lill min tappartjeni din il-vettura u ferm inqas li kienet
involuta fl-incident mieghu.

Fl-opinjoni tal-esponenti, I-intimat naqgas milli 7omm proper lookout wagqt li kien ged
jaghmel il-manuvra tieghu biex jidhol fil-garage tieghu gewwa Triq Brared, bir-rizultat
li habat mal-vettura numru JBX 148 u ikkaguna hsara f’din I-istess vettura”

L-Appell
6. L-appellant hass ruhhu aggravat bil-lodo arbitrali u ntavola appell

quddiem din il-Qorti fl-4 ta’ Frar, 2022, fejn ged jitlob ghar-revoka tal-lodo
arbitrali u minflok tigi kkundannata s-socjeta appellata kif surrogata fid-drittijiet
tal-assikurat taghha Hector Camilleri, bhala unikament responsabbli ghall-
incident mertu ta’ dawn il-proceduri u anki ghall-ispejjez kollha, inkluzi dawk

tal-ittra uffi¢jali, u bl-imghax legali kontra taghhom

Ir-Risposta tal-Appell

7. L-appellati pprezentaw ir-risposta taghhom fit-8 ta’ Marzu, 2022, fejn
gabel xejn ec¢cepew in-nullita tal-proceduri odjerni ghaliex ir-rikors tal-appell
ma giex notifikat lill-Arbitru fi zmien hmistax-il jum wara |-prezentata tal-appell
kif jirrikedi s-subartikolu 70A(2) tal-Kap. 387. Ghal dak li jirrigwarda I-lodo
arbitrali, jikkontendu li dan huwa wiehed gust, u ghaldagstant ghandu jigi
kkonfermat fl-intier tieghu ghal dawk ir-ragunijiet li huma jfissru fit-twegiba

taghhom.
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Konsiderazzjonijiet ta’ din il-Qorti

8. [I-Qorti ser tghaddi sabiex tikkunsidra jekk tassew huma nulli I-pro¢eduri
odjerni, ghaliex skont I-appellati r-rikors tal-appell ma giex notifikat lill-Arbitru
fit-terminu ta’ hmistax-il jum preskritt mis-subartikolu 70A(2) tal-Kap. 387.
Tibda billi tqis dak li jghid l-artikolu 70C fir-rigward ta’ arbitraggi mandatorji li
permezz tas-subartikolu (2) tieghu, jipprovdi sabiex id-disposizzjonijiet tas-

subartikolu 70A(2) ghandhom ikunu wkoll applikabbli ghalihom:

“70C. (1) Parti fil-procedimenti tal-arbitragg mandatorju ghandha d-dritt li tappella
lill-Qorti tal-Appell kemm fuq fatti kif ukoll fuq punti ta’ ligi li jitnisslu minn decizjoni
finali maghmula fil-procedimenti.

(2) Id-disposizzjonijiet tal-artikolu 70(3), (4), (5) u (6) tal-artikolu 70A(2), tal-artikolu
70B(2) u I-artikolu 71A ghandhom jghoddu ghal appelli maghmulin taht dan I-
artikolu”.

9. Is-subartikolu 70A(2) tal-Kap. 387 jiddisponi kif gej:

“(2) Meta jigi pprezentat appell, ir-rikorrent ghandu jinnotifka lill-arbitri u lic-Centru
kopja tar-rikors malajr kemm ikun prattikabbli izda mhux iktar tard min hmistax-il
gurnata wara l-prezentata tal-appell”.

10. 1l-Qorti tosserva li mir-rikors tal-appell jirrizulta li fil-fatt intalbet in-
notifika tal-Arbitru, izda dan ghal xi raguni jew ohra gie notifikat tardivament
bl-imsemmi rikors fit-3 ta’ Marzu, 2022, jigifieri sebgha u ghoxrin jum wara I-
prezentata tieghu, u ghalhekk wara I-hmistax-il jum koncess mil-ligi. 1l-Qorti
tosserva li l-istess ma jistax jinghad fir-rigward tan-notifiki [-ohra mitluba, li
kollha gew ezegwiti bejn |-14 ta’ Frar, 2022 u I-15 ta’ Frar, 2022. Izda peress li |-

Arbitru gie notifikat wara I|-perijodu preskritt mil-ligi, ma jistax jinghad li I-
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appellant ottempora ruhu mad-disposizzjonijiet tas-subartikolu 70A(2) tal-Kap.

387, u ghaldagstant ir-rikors tal-appell ghandu jigi kkunsidrat null.

Decide

Ghar-ragunijiet premessi I-Qorti tiddikjara li I-appell odjern huwa rritu u null,

u ghaldagstant tastjeni milli tiehu konjizzjoni tieghu.

L-ispejjez tal-proceduri tal-arbitragg ghandhom jithallsu skont il-lodo
arbitrali, u dawk tal-appell odjern ghandhom ikunu wkoll a karigu tal-

appellant.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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