App. Civ. 263/16/2

QORTI TAL-APPELL
IMHALLFIN

S.T.O. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMHALLEF JOSEPH R. MICALLEF
ONOR. IMRALLEF TONIO MALLIA

Seduta ta’ nhar |-Erbgha, 30 ta’ Novembru, 2022.

Numru 9

Rikors numru 263/16/2 LM

Joseph Fenech
V.
Carlos Falzon u b’digriet tat-3 ta’ Ottubru 2016 giet awtorizzata

tintervjeni fil-kawza in statu et terminis is-so¢jeta Citadel Insurance
p.l.c. (C 21550)

Preliminari:

1. Fis-27 ta’ Lulju 2014 waqt li l-attur kien riekeb fuq xarretta jsuq iz-
ziemel tat-tigrija tieghu Pronto du Lys, dahlet fughom il-vettura BMW bin-
numru FBW415 misjuga mill-konvenut. Konsegwenza ta’ dan kemm |-
attur kif ukoll iz-Zziemel tieghu sofrew griehi (biz-ziemel allegatament kellu

jitraqqgad), filwaqt li x-xarretta u t-taghmir taz-ziemel saritilhom il-hsara.
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2. L-attur ghalhekk fl-1_ta’ April 2016 intavola din il-kawza kontra |-

konvenut fejn talab li jigi dikjarat responsabbli ghall-in¢ident u biex jigi
kkundannat ihallas id-danni kollha sofferti minnu (I-attur) rizultat tal-

inCident (kemm damnum emergens kif ukoll lucrum cessans.)

3. |I-Prim’ Awla tal-Qorti Civili, permezz ta’ sentenza moghtija minnha

fil-25 ta’ Ottubru 2017, laqghet it-talbiet attrici bl-ispejjez kollha kontra I-

konvenut. Hija llikwidat id-danni fl-ammont ta’ €5,825.68.

4. L-attur hassu aggravat bil-kwantum tad-danni likwidati mill-Ewwel

Qorti u ghalhekk fis-6 ta’ Novembru 2017 intavola appell quddiem din il-

Qorti fejn talabha tvarja s-sentenza appellata billi tillikwida d-danni

“b’aktar mod gust u ekwu’.

5. Ghal intendiment ahjar tal-appell tal-attur din il-Qorti ser tirriproduci

dawk il-partijiet rilevanti mis-sentenza appellata:

“Il-Qorti,

Rat ir-Rikors Mahluf ipprezentat fl-1 ta’ April, 2016 mill-attur Joseph
Fenech (minn issa’l quddiem “l-attur”), li jghid kif gej:

Dikjarazzjoni dwar 1-Oggett tal-Kawza u I-Fatti

1. llli nhar is-seba’ u ghoxrin (27) ta’ Lulju tas-sena’ elfejn u
erbghtax (2014), ghal habta ta’ sitta ta’ filghaxija (6:00pm), ir-
rikorrent Joseph Fenech kien gieghed ghaddej bil-pass biz-ziemel
tieghu bl-isem Pronto Lys permezz ta’ xarretta ewwa Triq id-Dahla
ta’ San Tumas, Marsaskala;
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2. llli dakinhar l-intmat Carlos Falzon kien gieghed issuq I-
vettura tal-ghamla BMW bin-numru tar-registrazzjoni FBW 415 fl-
istess direzzjoni u dak il-hin (sic);

3. llli bimprudenza, imperizja, negligenza, traskuragni u
inosservanza tar-regolamenti l-intimat Carlos Falzon baga’ diehel
gox-xarretta li kien gieghed isuq ir-rikorrent bil-vettura li huwa kien
gieghed isuq u tajjar lir-rikorrenti biz-ziemel tieghu b’kollox;

4. [lli b’konsegwenza ta’ dan l-incident kemm ir-rikorrent kif ukoll
iz-ziemel tar-rikorrenti sofrew griehi ta’ natura gravi u eventwalment
iz-ziemel tieghu kellu jitraggad ukoll;

5. llli I-attur kien xtara iz-ziemel tieghu bl-isem Pronto Lys xi
sentejn gabel I-in¢ident versu |-prezz ta’ disghat elef Euro (€9,000);

6. [lli ghal in¢ident u d-danni konsegwenzjali kien jahti unikament
l-intimat Carlos Falzon minhabba li huwa kien qieghed isuq
b’imprudenza, imperizja, neglienza, traskuragni u inosservanza tar-
regolamenti tat-traffiku, kif ukoll minhabba li huwa nagas milli jzomm
a proper lookout;

Raguni ghat-Talbiet f’dawn il-Proceduri

7. llli b’konsegwenza ta’ dan l-in¢ident, ir-rikorrent sofra hsarat
damnum emergens, liema hsarat kienu jikkonsistu inter alia f'spejjez
medici, hsarat fix-xarretta u t-taghmir taz-ziemel, kif ukoll l-ispejjez
medici u I-eventwali traqqid taz-ziemel tar-rikorrent kif ukoll spejjez u
hsarat ohra kif ser jirrizultaw waqt it-trattazzjoni tal-kawza;

8. llli b’konsegwenza tal-griehi li garrab ir-rikorrent fl-istess
inCident, huwa sofra ukoll danni lucrum cessans minhabba debilita
permanenti;

9. llli b’konsegwenza tal-griehi li garrab iz-ziemel tar-rikorrent fl-
istess in¢ident huwa kellu jitraggad u ghalhekk ir-rikorrent sofra ukoll
danni lucrum cessans minhabba li tali ziemel kien jintuza sabiex
itellag b’mod kompetittiv u ghaldaqgstant ghal fini ta’ lukru;

10. llli ghalkemm I-intimat kien debitament interpellat sabiex
jaghmel (recte) tajjeb ghad-danni li sofra r-rikorrent, permezz ta’ ittri
legali ta’ nhar it-thax (12) ta’ Jannar elfejn u hmistax (2015) u I-ittra
uffi¢jali ta’ nhar 3 ta’ Frar, 2016 huma baga’ inadempjenti;

11.  [llii r-rikorrent jiddikjara li huwa jaf b’dawn il-fatti personalment;

Talbiet

Jghid ir-rikorrent prevja kwalsiasi dikjarazzjoni nec¢essarja u opportuna

Pagna 3 minn 18



App. Civ. 263/16/2

u ghar-ragunijiet premessi ghaliex din I-Onorabbli Qorti m’ghandhiex:

1. Tiddikjara illi I-in¢ident li sehh fis-seba’ u ghoxrin (27) ta’ Lulju
tas-sena elfejn u erbghatax (2014), ghal habta ta’ sitta ta’ filghaxija
(6:00pm) fejn gie mtajjar ir-rikorrent gewwa Marsaskala gara
minhabba traskuragni, imprudenza, nuqqas ta' proper lookout u
nuqqgas ta' osservanza tar-regolamenti tat-traffiku da parti tal-intimat;

2. Tiddikjara lill-intimat responsabbli ghad-danni  kollha
konsegwenzjali sofferti mir-rikorrent;

3. Tillikwida d-danni kollha sofferti mir-rikorrent, okkorrendo bl-
opra ta’ periti nominandi;

4. Tikkundanna lill-intimat ihallas lir-rikorrent [-ammont hekk
likwidat in linea ta’ danni; Bl-ispejjez, komprizi dawk tal-ittra legali ta’
nhar it-tnax (12) ta’ Jannar elfejn u hmistax (2015) u l-ittra uffi¢jali ta’
nhar it-3 ta’ Frar, 2016 u bl-imghax legali kontra I-intimati li huma
ingunti ghas-subizzjoni.!
Rat illi I-konvenut Carlos Falzon (minn issa ’| quddiem “il-konvenut”)
ghad li gie debitament notifikat fit-18 ta’ April, 2016, naqgas li jipprezenta
risposta mahlufa u ghalhekk huwa kontumaci ghall-finijiet u effetti kollha
tal-ligi.

Rat id-digriet taghha tat-3 ta’ Ottubru, 2016 fejn awtorizzat lis-so¢jeta
Citadel Insurance p.l.c. tintervjeni f'din il-kawza in statu et terminis.

Rat I-atti kollha tal-kawza.
Rat id-dokumenti li gew esebiti in atti.
Semghet ix-xhieda prodotti mill-attur.

Rat il-verbal tal-udjenza tas-26 ta’ Gunju, 2017 fejn il-kawza thalliet
ghal-lum ghas-sentenza.

II-kwistjoni bejn il-partijiet

L-attur Joseph Fenech permezz ta’ din il-kawza qieghed jitlob il-
likwidazzjoni u I-hlas tad-danni li huwa sofra wagqt in¢ident stradali i
sehh fi Triq id-Dahla ta’ San Tumas, Marsaskala fis-27 ta’ Lulju, 2014,
filwaqt li huwa kien ghaddej isuq ziemel bl-isem ta’ Pronto Lys riekeb

11 Gew esebiti flimkien mar-Rikors Mahluf kopja tar-rapport tal-Pulizija, a fol. 6 sa 8; kopja ta’
ittra ta’ Melita Power Diesel Limited dwar telf ta’ xoghol tal-attur, a fol. 9; kopja ta’ invoice,
ircevuta ta’ Vets on Wheels, a fol. 10 u 11; kopja ta’ ¢ertifikati veterinariji, a fol 12 u 13; kopja ta’
réevuta tal-walsh harnessleather, a fol. 14; kopja ta’ ircevuti ta’ spejjez medici a fol. 15; ritratti
tal-griehi u hsarat, a fol.16 sa 18; certifikat ta’ Dr Mario Vassallo, a fol. 19; case summary tal-
isptar datat 30.07.2014, a fol. 20 sa 22; case summary tal-isptar datat 02.08.2014, a fol. 23 u
24; ¢ertifikat mediku datat 27.07.2014 ta’ Dr. Aimalohi Giwa-Amu, a fol. 25; kopja ta’ rcevuta
tal-mobile, a fol. 26; u kopja tal-ittra uffi¢jali datata 03.02.2016, a fol. 27.
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fug xarretta meta gie imtajjar mill-konvenut Carlos Falzon li kien gqed
isuq il-vettura BMW, bin-numru ta’ registrazzjoni numru FBW 415,
liema vettura kienet gejja mill-istess direzzjoni tal-attur. L-attur isostni i
dan l-in¢ident sehh unikament minhabba traskuragni, imprudenza,
nuqgqas ta’ proper lookout u nuqqgas ta’ osservanza tar-regolamenti tat-
traffiku da parti tal-konvenut. Min-naha tieghu I-konvenut ghad li kien
debitament notifikat, ma pprezentax risposta mahlufa u baga’
kontumadi u gatt ma deher ghas-smigh quddiem il-Qorti. Giet ammessa
fikkawza in statu et terminis, is-socjeta tal-assigurazzjoni Citadel
Insurance p.l.c. li kienet ikkancellat il-polza ta’ assigurazzjoni tal-
konvenut minhabba ksur da parti tal-assigurat taghha tal-uberrimae
fidei. Peress li |-attur xorta wahda kien intima lis-so¢jeta Citadel
Insurance p.l.c. permezz ta’ ittra uffi¢jali biex tersaq ghall-hlas tad-
danni, din kellha interess tintervjeni fil-kawza odjerna.

Provi u rizultanzi

...OMissIs....
Damnum Emergens
...OMiIssIs...

L-attur ipprezenta wkoll dokumentazzjoni li turi li z-ziemel Pronto du Lys
li kien xtara minn Franza, kien imharreg ghat-tigrijiet u kien jiehu sehem
fit-tlielag tal-Malta Racing Club.? L-attur jghid illi konsegwenza tad-
daqqa z-ziemel sofra wkoll griehi u ticrit go gismu. ll-veterinarju Dr Louis
Borg fuq inkarigu tas-socjeta assiguratri¢i Citadel Insurance Limited,
kien iccertifika z-Zziemel tal-attur li ma kienx aktar tajjeb biex jiehu
sehem fit-tigrijiet tal-Marsa. L-attur jghid li wara I-in¢ident iz-Zziemel kien
baga’ jzappap u b’dahru migbud u bilkemm kien jista’ jimxi u
eventwalment fuq parir tal-veterinarju z-ziemel gie mraqqad.

...Omissis...

L-attur ipprezenta dikjarazzjoni tas-sid Franciz li |-attur xtara z-ziemel
minn ghandu ghas-somma ta’ €9,000% , madankollu fil-ktieb taz-ziemel
m’hemm xejn indikat dwar il-prezz li hallas Il-attur ghaz-ziemel. L-attur
ged jippretendi li ghandu jithallas is-somma kollha ta’ €9,000. Imma
certament irid jigi kkunsidrat li z-ziemel kien gie mixtri erba’ snin gabel.
L-attur gab provi inkonfutabbli tal-feriti li garrab iz-Ziemel tieghu fl-
incident inkwistjoni. ll-veterinarja Katiucha Gatt Galea fl-ewwel rapport
taghha tal-1 ta’ Awwissu, 20144, issemmi |-ferita li kellu z-ziemel fuq il-
minkeb tax-xellug u n-nefha fuq is-sieq tax-xellug u fir-rapport taghha

2 A fol. 38, lista tat-tlielaq li z-ziemel Pronto du Lys ha sehem fihom hawn Malta; a fol. 44,
dikjarazzjoni tas-sid prec¢edenti taz-ziemel li tikkonferma illi dan kien imharreg ghat-tlielaqg; u a
fol. 45 sa 54, il-ktieb taz-ziemel iddepozitat mal-Malta Racing Club.

3 Afol. 44.

4 Afol. 12.
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tal-5 ta’ Awwissu, 2014°% wara li z-ziemel kien inghata kors ta’
antibiotics u anti-inflammatories u waqqgfulu I-medicini, jinghad:

“.. the horse showed increased lameness in his left hind leg. Evidence
suggests that injury is of a more serious nature and further diagnostic
assessment is required.”

Fix-xhieda taghha I|-veterinarja Katiucha Gatt Galea, wara li tiddeskrivi
I-feriti li kellu z-ziemel ezatt wara l-inc¢ident, tispjega I-istat taz-ziemel fl-
ahhar vizita li ghamlitlu fl-istalla tal-attur fl-1 ta’ Awwissu, 2014

“The horse was examined again on the 1st of August. There was de-
hissing of the wounds on the elbow and shoulder, mainly due to the fact
that the horse was reluctant to attempts of cleaning and medication of
the area. The left fore fetlock was swollen secondary to the wounds.
The owner, as instructed, had been administering antibiotics. The left
hind leg showed a marked stiffness on the walk, and the horse stumbled
briefly when turned to the left. The horse was reluctant to be examined
well. It was explained to the owner that further diagnostic tests had to
be made in order to find out the cause of the lameness in the hind leg
as the location of the pain was not evident. The owner did not get in
touch with the practice again as he explained he would be contacting
his own vet.”®

L-attur ma pprezenta I-ebda provi ohrajn dwar |-istat ta’ sahha taz-ziemel
tieghu wara I-vista li ghamlet il-veterinarja Katiucha Gatt Galea fl-1 ta’
Awwissu, 2014, hlief li fix-xhieda tieghu I-attur jghid li z-ziemel baga’ sejjer
lura u fuq parir tal-veterinarju, iz-ziemel kellu jitraqggad. Fuq punt dagstant
importanti |-attur ma ressagx l-ahjar prova li kellu jressaq, ¢joé x-xhieda
tal-veterinarju li ta I-parir biex iz-ziemel jigi mraggad. L-attur ma ressaq
ebda prova dwar meta u kif traggad iz-ziemel u jekk giex mibjugh ghal-
laham tieghu. Id-dokument bla data’ li ressaq l-attur bhala prova tal-prezz
li bih kien inxtara iz-ziemel, ma tantx jaghti affidabbilita ghal din il-parti tax-
xhieda tieghu. L-attur flok ma pprezenta dokumenti uffi¢jali bhal bank
transfer, polza tal-assigurazzjoni fuq iz-ziemel ghal waqt il-garr tieghu
minn Franza, ipprezenta dikjarazzjoni miktuba bl-idejn minn xi hadd li
jikteb bil-Franc¢iz li jghid li kien is-sid prec¢edenti taz-ziemel li bieghu lill-
attur ghas-somma ta’ €9,000.

Filwagt li ghal dak li huwa grad probatorju, ir-regola generali hija li minn
jallega irid igib I-ahjar prova, mhux dejjem dan ikun possibbli u ghalhekk
filkkamp ¢ivili I-prova tista’ ssir fug bilan¢ ta’ probabbilitajiet. Madankollu
fil-kaz prezenti I-ahjar prova kienet ¢ertament disponibbli ghall-attur kemm
in kwantu tal-prezz taz-Zziemel li kien inxtara xi erba’ snin gabel I-in¢ident,
u skont I-attur ghall-prezz sostanzjali ta’ €9,000, u kemm inkwantu tal-parir
li suppost inghata mill-veterinarju biex iz-ziemel jigi mraggad. Dwar dan
kollu I-attur ma ressaq ebda provi, u apparti minn hekk il-prezz taz-ziemel
ghall-eta li kellu ta’ tnax il-sena meta kien diga ghamel zmien twil itellaq fi

5 A fol 13.
6 Affidavit a fol. 198.
7 A fol. 44.
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Franza u erba’ snin hawn Malta, Zzgur ma kienx fadallu valur daqgshekk
gholi. Barra minn hekk, tenut kont ta’ dak li jghid I-artikolu 559 tal-Kap. 12,
li ghandha issir I-ahjar prova li parti tista’ ggib, u ta’ dak li jghid I-artikolu
562 tal-Kap. 12 li I-obbligu tal-prova ta’ fatt imiss dejjem lil min jallegah,
tqis illi dawn id-danni partikolari kif mitluba mill-attur ma gewx ippruvati
sal-grad li trid il-ligi. Madankollu I-Qorti gieghda tiffissa arbitrio boni viri d-
danni li sofra l-attur peress li z-ziemel tieghu ma bagax itellaq il-Marsa
wara l-in¢ident, fis-somma ta’ tliet elef euro (€3,000).

...Omissis...
Lucrum cessans

Xehdet it-tabiba Dr Angela Sultana®, li spjegat li hi tahdem bhala House
Officer fl-Isptar Mater Dei u kkonfermat id-discharge letter® meta l-attur gie
discharged mill-isptar wara l-in¢ident. Hi spjegat:

“Kien dahal I-Emergenza fit-28 ta’ Lulju, fis-sebgha u ghoxrin ta’
filghaxija ghax kienet laqtitu xi karozza u kellu head injury. Meta dahal
I-Emerdgenza kien fully conscious jikkomplejnja b’xi ugigh fghonqu, rasu
u ugigh fil-pexxun tal-lemin u kellu xi selhiet over the body. Ammettejnih,
meta dahal I-Emergenza immobilized fully biex nipprotegu I-ghonq ghax
ma konnix nafu x’injuries kien hemm sakemm naghmlu I-x rays u kollox.
Kif dahal I-Emergenza ....... nikkonferma li kien fully conscious, level of
assessment .... biex naraw il-conscious level ta’ dak li jkun u kien qed
jikkomplejna bi slight dizziness imma kien jiftakar kollox ma kienx hemm
loss of consciousness. Kien jiftakar kollox x’gara qabel u waqt I-event u
kollox. Meta rajnih |-Emergenza kien qed jiehu n-nifs normali,
Cirkolazzjoni kollox sew, meta ezaminajnih kellu ferita fuq in-naha ta’
wara ta’ rasu. Kien hemm tnejn, wahda ta’ 3 ¢m., ohra ta’ 2 ¢m. u kellu
hafna selhit ’| hemm u ’| hawn. I¢-chest kien kollox sew, airway kien
kollox sew u fractures ma kienx jidher u zaqqu kien kollox sew ukoll.
Ghamilna chest x-ray u x-ray tal-ispallejn u ma kienx hemm ksur la tal-
kustilji, ta’ xejn. Imbaghad peress illi kien ged jikkomplejnja b’xi ugigh
fghonqu ghamilna CT ta’ rasu u CT tal-ghonq. Dan ma wera xejn hlief
diffuser of low signal intensity in the wide matter of the right frontal ...
imma din kienet xi haga skont ir-radiologist li ghamel dan ir-rapport li dik
ma kinitx relatata mal-injury Ii kellu. Kienet xi haga antika mhux kawza
tal-head injury li kellu u MRI was suggested li sar fis-7 ta’ Settembru li
rega’ ikkonferma li din kienet xi haga antika u xejn relatata mal-incident.
L-istess zmien li dahal I-isptar peress li kien qed jikkomplejnja b’ugigh
fil-pexxun tal-lemin, ghamilna ultrasound biex naraw jekk hemmx Xi
thrombosis imma r-rapport kien li kienet intra muscular trauma, jigifieri
tbengil kbir fil-muscles tal-pexxun. Ahna ammettejnih biex nosservawh
mill-head injury point of view u dan baqa’ urogically u hymodynamically
jigifieri mill-aspett tan-nervituri u ¢-cirkolazzjoni kollox kien stabbli u
baqga’ stabbli u ddisc¢argjajnih mill-isptar fit-30 ta’ Lulju.”

Ix-xhud ziedet tghid li sakemm I-attur dam l-isptar ma kellux thrombosis,
izda biss haematoma. In kontroezami Dr Sultana spjegat li din it-tip ta’

8 A fol. 191 sa 195.
9 A fol. 21 u 22.
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injury maz-zmien tfieq kompletament. Ix-xhud innegat ukoll li I-attur
seta’ kellu xi bidu ta’ trombosi minhabba immobilita fl-isptar.

Xehed ukoll it-tabib Dr Mario Vassallo, li kien ezamina lill-attur fl-1
ta’ Ottubru, 201411, u kien ic¢certifikah li sofra trombosi, li skont ix-xhud
tista’ tkun ikkawzata minn kumplikazzjoni wara xi in¢ident ghax wiehed
ikun immobbli ghal ¢ertu Zzmien, minhabba operazzjoni, mard u affarijiet
ohra. In kontroezami ix-xhud qal li I-attur kien mar ghandu minhabba li
kellu problema fil-musrana, ghax hu kien specjalista tal-intern,
specjalment il-musrana u l-istonku, gastro-enterologist.

L-attur ipprezenta wkoll kopja ta’ rapport li sar mill-consultant
neurologist Dr Malcolm Vella'? fis-17 ta’ Mejju, 2016, li perd ma giex
ikkonfermat bil-gurament®3, li kien ikkonkluda li b’konsegwenza tal-
in¢ident mertu tal-kawza |-attur sofra dizabilita permanenti ta’ tnejn fil-
mija. Dr Vella ikkonkluda wkoll li ghalkemm I-attur, meta kien mar
ghandu, ma kellu |-ebda effett mit-trombosi li kellu, li fil-fehma tieghu
kienet effett sekondarju tal-in¢ident, qgal illi l-attur biz-zmien jista’
jizviluppa “post-phlebitic limb (swelling and pain in the leg)” u li f'tali kaz
kienet tizdiedlu dizabilita addizzjonali ta’ 15 fil-mija u kkonkluda li “The
possibility of this complication needs to be taken in consideration when
deciding the final percentage diability.”

Kunsiderazzjonijiet legali

...Oomissis...

Tqis illi I-in¢ident gara tort unikament tal-konvenut bis-sewqan traskurat
u perikoluz tieghu.

Damnum Emergens

llli kwantu ghad-danni realment sofferti mill-attur u li din il-Qorti tqis illi
gew ippruvati, hemm €30 tal-mobile, €650 tax-xarretta, €944 tal-
harness, €110 bhala rifuzjoni tal-bilan¢ tal-mizati mhux utilizzati tal-
Malta Racing Club, €220 bhala spejjez ta’ medicini u servizzi veterinarji
minfuga fuq iz-ziemel, €3,000 bhala danni likwidati arbitrio boni viri
ghax iz-ziemel tal-attur wara Il-in¢ident ma bagax itellaq il-Marsa,
€355.53 ghall-ispejjez medi¢i tal-attur u spejjez ohra ta’ certifikati
medi¢i u €516.15 telf ta’ overtime kemm dam |-isptar.

Ghaldagstant bhala damnum emergens |-attur kellu €5,825.68.
Lucrum Cessans

Tqis illi r-rapport tat-tabib Malcolm Vella ghandu jigi skartat ghal kollox,

10 A fol. 187 sa 190.

11 Afol. 109.

12 A fol. 66 sa 69.

13 Langas l-ir¢evuti li jinsabu esebiti a fol. 70 ma gew ikkonfermati bil-gurament.
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ghax apparti li huwa bbazat fuq ghadd ta’ suppozizzjonijiet, m’ghandux
jikkostitwixxi prova ghall-finijiet ta’ dawn il-pro¢eduri, ghax ma kienx
ikkonfermat bil-gurament minn Dr Malcolm Vella, li langas biss kien
indikat bhala xhud mill-attur u li ma xehedx f'dawn il-proceduri.

Mill-provi esebiti in atti, partikolarment ix-xhieda ta’ Dr Angele Sultana,
jirrizulta li I-injuries li garrab I-attur fl-incident inkwistjoni, partikolarment
il-haematoma, ma hallew ebda konsegwenza fit-tul, sakemm I-attur gie
rilaxxat mill-isptar. Jirrizulta wkoll li meta I-attur gie ezaminat minn Dr
Mario Vassallo, dan kien minhabba xi problema li I-attur kellu fl-
musrana li ma kellha x’tagsam xejn mal-in¢ident mertu tal-kawza.

Evidentement il-Qorti trid tiddeciedi fuq fatti u mhux supposizzjonijiet.
...Omissis...

Tqis ghalhekk illi l-attur bl-ebda mod ma pprova li sofra xi danni
konsegwenza tal-in¢ident de quo li jistghu jnaqqsulu mill-gligh futur
tieghu. Jirrizulta mill-provi li jinsabu in atti li l-attur kien dispost li
jikkuntenta ruhu jekk il-konvenut ihallsu biss tal-hsarat li garrab (tad-
damnum emergens), kif kien ippromettilu l-istess konvenut. Jirrizulta
mid-depozizzjoni tas-Surgent Maggur Eugenio Caruana, sena u nofs
wara l-in¢ident meta I-konvenut mar lura minn kellmtu u ma hallasx lill-
attur tad-danni, l-attur insista li jittiehdu passi kriminali kontra |-
konvenut. Evidentement |-attur imbaghad ipprova ineffah kemm jista’ I-
guantum tad-danni li allegatament sofra u kien proprju ghalhekk li I-
Qorti gaghdet attenta li tillikwida biss dawk id-danni li gew ippruvati sal-
grad rikjest mil-ligi tal-proc¢eduri Civili.

Decide

Ghaldaqgstant ghar-ragunijiet hawn fuq moghtija, il-Qorti qieghda
taqta’ u tiddeciedi din il-kawza kif gej:

1. Tilga’ l-ewwel talba tal-attur u tiddikjara lill-konvenut
Carlos Falzon unikament responsabbli ghall-incident tas-27 ta’
Lulju, 2014 fi Triq id-Dahla ta’ San Tumas, Marsaskala, fejn safa’
mtajjar |-attur, iz-ziemel tieghu u x-xarretta tieghu u dan
minhabba nuqqas ta’ attenzjoni, negligenza, imperizja u nuqqas
ta’ osservanza tar-regoli tat-traffiku u nuqqas ta’ proper lookout
min-naha tal-konvenut;

2. Tiddikjara lill-konvenut Carlos Falzon responsabbli ghad-
danni sofferti mill-attur b’konsegwenza tal-istess incident;

3. Tillikwida d-danni fis-somma ta’ hamest elef, tmien mija
u hamsa u ghoxrin Euro u tmienja u sittin ¢entezmu (€5,825.68);

4. Konsegwentement tikkundanna lill-konvenut ghall-hlas
tad-danni kagunati u likwidati favur l-attur fis-somma ta’ hamest
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elef, tmien mija u hamsa u ghoxrin Euro u tmienja u sittin
centezmu (€5,825.68).

Bl-ispejjez kollha, komprizi dawk tal-ittra ufficjali tat-3 ta’ Frar,
2016 u bl-imghax legali, li jibda jiddekorri mid-data tas-sentenza

sal-hlas effettiv, kontra I-konvenut”.

Rikors tal-Appell tal-attur (06.11.2017):

6. L-aggravji tal-attur huma tnejn:

(@) Gnhal dak li jirrigwarda d-damnum emergens, jilmenta li I-mod kif
[-Ewwel Qorti arbitrio boni viri naggset il-valur taz-ziemel minn €9,000

ghal €3,000 kien wiehed drastiku wisq; u

(b) Ghal dak li jirrigwarda I-lucrum cessans, jilmenta bil-fatt li I-
Ewwel Qorti sabet li ma kienx hemm xejn x’jigi likwidat minkejja li t-
tabib Dr. Malcolm Vella kien i¢certifika li darrab dizabilita permanenti

ta’ 2% bil-possibilita li titla’ sa 15% fil-futur.

Risposta tas-socjeta intervenuta Citadel Insurance p.l.c. ghall-

appell tal-attur (22.12.2017):

7. Is-socjeta intervenuta wiegbet biex tghid li ma hemm I-ebda raguni

ghaliex is-sentenza appellata ghandha tigi varjata.
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Konsiderazzjonijiet ta’ din il-QOorti

L-ewwel aqqgraviju: il-valur taz-ziemel kif likwidat mill-Ewwel Qorti

8. Fl-ewwel aggravju tieghu l-attur jargumenta li bix-xhieda tieghu
kien ressaq prova li z-ziemel kien xtrah €9,000 u jghid li ma kien hemm |-
ebda raguni valida biex I-Ewwel Qorti tiddubita minn dak li ddikjara bil-
gurament. Jenfasizza li kawza tal-in¢ident kellu jigi mraqqgad, kif jinsab
pruvat mic¢-certifikat tal-veterinarju Dr. Louis Borg. Huwa jsostni li I-Ewwel
Qorti ma setghetx ragonevolment tnaqgas il-valur tieghu dagshekk

drastikament ghal €3,000.

9. Kwantu ghall-allegat prezz ta’ €9,000, kif tajjeb twiegeb is-socjeta
intervenuta fir-risposta tal-appell taghha, I-unika prova dwar il-prezz taz-
ziemel (apparti I-kelma tal-attur fix-xhieda tieghu) tinsab fuq kopja ta’
bic¢a karta komuni esesbita a fol 44. Dan id-dokument miktub bil-Franciz

jagra hekk:

“Je suis le propriétaire du cheval Pronto du Lys, | vends le cheval a
Fenech éecuries pour la meme de €9,000. Je suis déclare que le cheval
est bon et er forme pour les courses.”

10. Tant tali dikjarazzjoni tidher firma, ghalkemm tahtha mhux
specifikat ta’ min fil-fatt hi I-firma, inoltre gatt ma Jiet ikkonfermata bil-

gurament da parti tal-bejjiegh. Kellha ragun I-Ewwel Qorti tgis li din ma
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kinitx prova affidabbli, u ¢ertament mhux |-ahjar prova li I-attur seta’
ressaq, bhalma kienu jkunu dokumenti uffi¢jali bhal bank transfer jew
polza ta’ assikurazzjoni fuq iz-ziemel waqt il-garr tieghu lejn Malta minn

Franza.

11. Kwantu ghall-allegazzjoni li kien inghata parir li z-ziemel jitraggad,
[-Ewwel Qorti gieset li fil-fatt ma tressqet I-ebda prova fir-rigward. Qieset
ix-xhieda tal-veterinarja Katiucha Gatt Galea fejn qalet li I-ahhar i
ezaminatu kien fl-1 ta’ Awwissu 2014 u gieset ukoll li I-attur ma pprezenta
l-ebda provi ohra dwar Il-istat tas-sahha taz-ziemel wara li ratu I-
veterinarja Gatt Galea u li hemm biss ix-xhieda tal-attur fejn jghid li z-
ziemel baqa’ sejjer lura u kellu jitraggad fuq parir tal-veterinarju. L-attur
appellant fdan ir-rigward jilmenta li huwa invece ressaq il-provi li z-ziemel

kellu jitraggad u dan permezz ta¢-certifikat tal-veterinarju Dr. Louis Borg.

12. I¢-certifikat tal-veterinarju Dr. Louis Borg'4 perd, datat 24 ta’
Awwissu 2014, ma jghidx hekk. F’tali certifikat il-veterinarju Borg spjega
li kien inkarigat mis-socjeta intervenuta biex jezamina z-ziemel u sabiex
jaghti l-opinjoni tieghu dwaru. Wara |i spjega |-osservazzjonijiet tieghu
dwar iz-ziemel ikkonkluda li “The prognosis regarding trotting racing
soundness for this eleven year old racehorse is guarded to unfavourable.”

Jigi enfasizzat li ¢-Certifikat ta’ Dr. Louis Borg ma jghidx li z-ziemel kellu

14 Dok MBC2, ipprezentat minn Michael Borg Costanzi da parti tas-Citadel Insurance waqt ix-
xhieda tieghu tal-5 ta’ April 2017, fol 257.
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jitraqgad. L-attur appellant jargumenta li ladarba z-Ziemel ma kienx
kapaci jiehu sehem fit-tigrijiet il-valur tieghu prattikament kien spi¢ca, tant
li dan l-istess ziemel kellu jitraqgad. Pero I-fatt li Ziemel ma jkunx baga’
tajjeb ghat-tigrija ma jfissirx nec¢essarjament li kellu jitraqgad jew li spi¢¢a
bla valur (jista’ jkun il-kaz li jinbiegh ghal skopijiet ohra, perezempju ghat-
tghammir). Jistona ferm il-fatt li |-attur ma spjegax fejn hadu sabiex

jitraqgad u li ma pprezenta |-ebda prova fir-rigward.

13. Waral li gieset il-prova ferm dghajfa dwar |-allegat prezz taz-ziemel,
il-fatt li meta sehh l-in¢ident diga kellu hdax-il sena'® u kienu ghaddew
erba’ snin minn meta nxtara?®, il-fatt li ma giex pruvat li kellu jitraqgad u
jekk fil-fatt traqgadx, din il-Qorti ma tarax li ghandha tigi ¢ensurata |-
konkluzjoni tal-Ewwel Qorti fejn illikwidat arbitrio boni viri d-danni sofferti
mill-attur peress li z-ziemel tat-tigrija tieghu ma baqgax itellag fis-somma

ta’ €3,000.

14. Ghalhekk dan I-ewwel aggraviju jirrizulta nfondat.

lt-tieni_aggravju: ir-rapport tat-tabib Malcom Vella li skartat I-Ewwel

Qorti

15 Fuq il-ktieb taz-ziemel (fol 47) hemm indikat li twieled “11 Mars 2003”.
16 |z-ziemel gie registrat il-Marsa fuq isem I-attur fit-12/02/2011 (Dok AS1, fol 285) u ha sehem
ftigrijiet minn Frar 2011 sa Gunju 2014 (Dok AS2, fol 286).
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15. Fit-tieni aggravju tieghu l-attur jilmenta bil-fatt li I-Ewwel Qorti
skartat il-fatt li t-tabib Dr. Malcolm Vella (Consultant Neurologist) kien
ic¢ertifika dizabilita permanenti ta’ 2% bil-possibilita li titla’ sa 15% fil-
futur. I¢-certifikat datat 17 ta’ Mejju 20167 li jirreferi ghalih I-attur jagra

hekk fil-parti konklussiva tieghu:

“Conclusion:

Taking into consideration the mechanism of head injury, the symptoms
described abovel® would be consistent with a post-concussion
syndrome. According to the booklet Emendi fil-Ligi dwar Danni Civili the
percentage disability for this condition would be 2%.

At present he does not have any signs of post-phlebitic limb (swelling
and pain in the leg secondary to the thromboses that he suffered
secondary to the injury) which can amount up to an additional 15%
disability (according to the booklet Emendi fil-Ligi dwar Danni Civili).
However this might develop later on in Mr Fenech’s life as at present
only two years passed from the incident and this complication might
take several years to develop. The possibility of this complication needs

to be taken in consideration when deciding the final percentage
disability.”

16. L-Ewwel Qorti rriteniet li dan ir-rapport kellu jigi skartat ghalkollox,

ghaliex apparti li hu bbazat fuq suppozizzjonijiet m’ghandux jikkostitwixxi

prova ladarba ma giex ikkonfermat bil-gurament.

17. L-attur appellant jilmenta bil-fatt li skartatu ghaliex jghid li dan ma
gie kkontestat bl-ebda mod. Izda I-fatt li ma giex ikkonstestat ma ffissirx li
I-Ewwel Qorti kellha necessarjament toqghod fuqu. Tali fatt ma jissanax

il-fatt li ma giex ikkonfermat bil-gurament. Issir referenza ghas-sentenza

17 Fol 66-68.
18 “ | .a dull nagging occipital headache and dizziness intermittently”.
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moghtija fl-14 ta’ Novembru 2002 fil-kawza fl-ismijiet L-Avukat Dr. Jose’
A.Herreranominev. Alfred Pace et nomine (422/1988/TM) fejn il-Prim’
Awla tal-Qorti Civili enfasizzat hekk dwar dokument li ma kienx

ikkonfermat bil-gurament ta’ min kien irridegih:

“Dan id-dokument pero’, ma giex konfermat minn min irridegieh u kif
galet I-Onorabbli Qorti tal-Appell fil-kawza Xuereb vs Callus deciza fid-
19 ta’ Ottubru, 1983, jekk id-dokument esebit ma jigix ikkonfermat bil-
gurament “ma jiswiex bhala prova tal-kontenut tieghu’.
18. Din il-Qorti fi kwalunkwe kaz (u dan qged jinghad obiter dictum)
tosserva li langas ma jezistu provi li jissostanzjaw il-konkluzjonijiet

milhuga mit-tabib Dr. Malcolm Vella, kemm dwar I-allegata “post-

concussion syndrome” li dwarha kkalkula dizabilita ta’ 2%, u langas dwar

il-possibilita li jista’ jkollu “post-phlebitic limb” li dwarha kkalkula dizabilita

ta’ 15%.

19. Kwantu ghall-“post-concussion _syndrome” li jsemmi t-tabib Dr.

Malcolm Vella u li fir-rigward tieghu c¢certifika dizabilita ta’ 2%, din il-Qorti
ma tarax li tali konkluzjoni hija sostanzjata mid-dokumenti tal-isptar. Fid-
discharge letter tat-30 ta’ Lulju 2014 il-kelma “concussion” ma tissemma
mkien. Langas ma ghamlet xi ac¢enn ghal “concussion” Dr. Angele
Sultana li xehdet?!® fuq ir-rikoveru tal-attur waqt li kien I-isptar mis-27 ta’

Lulju 2014 sat-30 ta’ Lulju 20142° fejn galet li:

19 Xhieda ta’ Dr. Angele Sultana tal-5 ta’ Dicembru 2016, fol 191 et seq.
20 Ara discharge letter a fol 21 et seq.
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“‘We advised him | mean ma kienx hemm ksur jew xi haga just rest a
couple of days and then get back to work. Ma kienx hemm xi haga li
tillimitah mill-hajja tieghu normali.”

Anke meta rega’ dahal l-isptar ftit jiem wara minhabba t-trombozi
sekondarja li kellu, id-discharge letter tal-5 ta’ Awwissu 2014 ukoll ma

ssemmi I-ebda “concussion”.

20. Kwantu ghat-trombozi li sofra I-attur ftit jiem wara l-in¢ident, u i

minhabba fiha rega’ kien rikoverat I-isptar bejn it-2 ta’ Awwissu 2014 u |-
5 ta’ Awwissu 2014)?! din kienet sekondarja ghall-incident, fil-fatt giet
imnnizzla fid-discharge letter tal-5 ta’ Awwissu 2014 bhala “Below knee
DVT secondary to trauma”. Mistogsija dwarha fix-xhieda taghha, Dr.

Angele Sultana wiegbet hekk:

“He wasn’t immobilized in hospital | mean he was up and about. Iktar
nghid li zviluppa thrombosis minhabba din id-damage fil-muscle li ged
Jjaghfas fuq id-deep veins li jkunu within a muscle, tkun secondary.
Kemm jista’ jkun il-patient ingajmuh mis-sodda biex nevitaw
kumplikazzjonijiet.
21. Fl-1 ta’ Ottubru 2014 it-tabib Dr. Mario Vassallo (Consultant
Gastroenterologist) li huwa t-tabib kuranti tal-attur minhabba Ii jbati bil-

kundizzjoni ta’ Crohn’s disease (infammazzjoni kronika tal-musrana)

hareg is-segwenti Certifikat:

‘Re: Mr Joseph Fenech

This is to cerfify that the above suffered deep venous thrombosis of his
right calf in July 2014 as a direct consequence of an accident causing

21 Ara discharge letter a fol 23-24.
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immobility to manage a right soleus muscle haematoma. He still
complains of pain over the right lower limb and is at risk of developing
a post phlebitic syndrome with chronic pain and venous insufficiency.
He will need follow up for managing this condition.”
22. Fix-xhieda tieghu?? mistogsi x'ghandha x’tagsam it-trombosi mal-
in¢ident, qal li l-in¢ident jikkontribwixxi ghaliex ikkawza immobilita.
Spjega li I-immobilita ghal ¢ertu Zzmien hija wahda mill-iktar kawzi komuni
ghat-trombozi. Fix-xhieda tieghu qal i ma jistax jahlef jekk ghaddilux
kollox jew jekk kienx hemm konsegwenzi ta’ din il-komplikazzjoni. Qal
ukoll li l-ispecjalita tieghu hija ghall-medic¢ina nterna, specjalment il-
musrana u l-istonku, u li l-attur kien jarah minhabba infammazzjoni

kronika tal-musrana.

23. Ma jidhrix li t-trombozi halliet xi effett fuq I-attur, tant li meta t-tabib
Dr. Malcolm Vella ¢¢ertifikah sentejn wara fl-2016 qal li ma kellu “no signs
of post-phlebitic limb (swelling and pain in the leg secondary to the
thrombosis he suffered secondary to the injury).” Li din tista’ tigri il

quddiem u tikkaguna 15% dizabilita hija biss suppozizzjoni da parti tat-

tabib Dr. Malcolm Vella.

24. Fid-dawl ta’ dan kollu din il-Qorti ssib li t-tieni aggravju tal-attur

huwa kompletament bla bazi.

22 Xhieda ta’ Dr. Mario Vassallo tal-5 ta’ Diéembru 2016, fol 187 et seq.
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Decide

25. Ghal dawn il-motivi din il-Qorti gieghda tichad l|-appell tal-attur u

tikkonferma ghalkollox is-sentenza appellata. L-ispejjez ta’ dan I-appell

ghandhom jithallsu mill-istess attur.

Mark Chetcuti Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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