Qorti tal-Magistrati (Malta)
Bhala Qorti ta’ Gudikatura Kriminali

Magistrat Dr. Donatella M. Frendo Dimech LL.D., Mag. Jur. (Int. Law)

Kumpilazzjoni Nru. 578/2020

[Mlum, 28 ta” Novembru, 2022

Ir-Repubblika ta” Malta
-VS-
Oreste Zammit, detentur tal-karta tal-identita 735259M

I1-Qorti,
Rat l-imputazzjonijiet migjuba kontra l-imputat Oreste Zammit u ¢ioe talli:?

F'dawn il-Gzejjer, f'dawn il-Gzejjer, illi fit-3 ta” Awwissu 2020 u/jew fis-snin ta’
gabel din id-data, b’diversi atti maghmulin, ukoll jekk fi Zminijiet differenti,
jiksru l-istess dispozizzjoni tal-ligi u jkunu gew maghmula b’rizoluzzjoni
wahda,

1. Ghamel atti ta” money laundering billi:-

i) Ikkonverta jew ittrasferixxa propjeta meta kien jaf jew jissuspetta li dik
il-propjeta” kienet direttament jew indirettament inkisbet, jew mir-
rikavat ta’ attivita kriminali jew minn att ta” partecipazzjoni {’ attivita
kriminali, ghall-iskop ta” jew skopijiet ta’ habi jew wiri haga b’ohra tal-
origini tal-propjeta” jew ta’ ghoti ta” ghajnuna lil xi persuna jew persuni
involuti jew koncernati f* attivita® kriminali;

1 Fol.1-4
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ii) Heba jew wera haga b’ohra tal-vera xorta, provvenjenza, lok,
dispozizzjoni, moviment ta’ jeddijiet rigward, fi jew fuq propjeta’, meta
kien jaf jew jissuspetta li dik il-propjeta” kienet inkisbet direttament jew
indirettament minn attivita® kriminali jew minn att jew atti ta’
partecipazzjoni f* attivita® kriminali;

iii) ~ Akkwista, ippussesa jew uza propjeta’ meta kien jaf jew jissuspetta li 1-
istess propjeta’ kienet inkisbet jew originat direttament jew
indirettament minn attivita® kriminali jew minn att jew atti ta’
partecipazzjoni f* attivita® kriminali;

iv)  Bir-ritensjoni minghajr skuza ragonevoli ta’ propjeta” meta kien jaf jew
jissuspetta li l-istess propjeta” kienet inkisbet jew originat direttament
jew indirettament minn attivita® kriminali jew minn att jew atti ta’
partecipazzjoni {’ attivita® kriminali;

V) Ittenta jaghmel I-hwejjeg jew attivitajiet illegali fuq imsemmija;

vi)  Agixxa bhala kompli¢i fit-tifsir tal-Artikolu 42 tal-Kodi¢i Kriminali
rigward xi wahda mill-hwejjeg jew attivitajiet definiti fis-sub-paragrafi
(i), (i), (iii), (iv) u (v) ta” hawn fug;

u dan bi ksur tal-Artikolu 3 tal-Att kontra I-Money Laundering (Kap.
373 tal-Ligijiet ta” Malta), u I-Artikolu 18 tal-Kodic¢i Kriminali (Kap. 9 tal-Ligijiet
ta” Malta);

2. Talli approprja ruhu billi dawwar bi profitt ghalih jew ghal persuna/i ohra
is-somma ta’ aktar minn hamest elef euro (€5000) liema flus gew fdati jew
ikkunsinnati lilu taht titolu illi jgib mieghu l-obbligu tar-radd tal-haga jew li jsir
uzu minnha specifikat minhabba I-professjoni, industrija, kummer¢,
amministrazzjoni, kariga jew servizz tieghu, jew minhabba depozitu
necessarju, ghad-dannu ta’ Joseph Bugeja u/jew l-kumpaniji ‘Bugeja
Enterprises Limited’, “The Wholesaler BEL Group Limited” u “‘M&] Properties
Limited’, u dan bi ksur tal-Artikoli 18, 293, 294 u 310 (1)(a) tal-Kodi¢i Kriminali
(Kap. 9 tal-Ligijiet ta” Malta);

3. Talli bhala uffi¢jal jew impjegat pubbliku illi, ghal xi vantagg privat tieghu,
ghamel uzu hazin minn flejjes tal-Gvern jew tal-privat, karti ta’ kreditu jew
dokumenti, titoli, atti jew hwejjeg mobbli, illi jkunu gew fdati lilu minhabba I-
kariga jew impjieg tieghu, jew seraghom dan bi ksur ta’ I-Artikolu 127(1) tal-
Kodic¢i Kriminali (Kap. 9 tal-Ligijiet ta” Malta);

4. Talli ikkommetta talli reati, filwaqt li kien uffi¢jal jew impjegat pubbliku,
b’hekk sar hati ta’ reat li hu kellu jissorvelja biex ma jsirx jew li minhabba 1-
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kariga tieghu kellu d-dmir li jimpedixxi, u dan bi ksur tal-Artikolu 141 tal-
Kodic¢i Kriminali (Kap. 9 tal-Ligijiet ta” Malta).

Fuq talba tal-Kontrollur tad-Dwana

5. Talli xjentement kellu fil-pussess tieghu u/jew laga” ghandu, zamm kif ukoll
kellu b’xi mod x’jagsam fil-garr, twarrib, habi jew depozit ta’ nbid u xorb
alkoholiku bla dazju, u dan bil-hsieb li jigi ffrodat il-Gvern minn Dazju u Taxxa
li jkun imiss jithallas fughom jew biex tinheles xi limitazzjoni tad-Dwana dwar
dan ix-xorb u dan bi ksur tal-Artikolu 18 tal-Kodic¢i Kriminali (Kap.9 tal-Ligijiet
ta’ Malta), 1-Artikoli 60 (1) (b) (k), 62 (f) (g) (h) (i), paragrafu (b) tal-proviso tal-
Artikolu 62 tal-Ordinanza tad-Dwana (Kap. 37 tal-Ligijiet ta” Malta) u kif ukoll
Artikoli 16 (1) (j), 17 (1) (a) (d), Regolament 13 tat-Tagsima B fis-Sitt Skeda u
Regolament 13 tat-Taqgsima F fis-Sitt skeda tal-Att dwar Dazju tas-Sisa (Kap.
382 tal-Ligijiet ta” Malta);

II-Qorti giet mitluba sabiex tissekwestra f'idejn terzi persuni b'mod generali 1-
flejjes u l-propjeta” mobbli jew immobbli kollha li jkunu dovuti lil jew ikunu
jmissu lill-akkuzat jew huma propjeta” taghhom, kif ukoll sabiex il-Qorti
tipprojbixxi lill-akkuzat milli jittrasferixxi jew xort' ohra jiddisponi minn xi
propjeta’ mobbli jew immobbli, ai termini tal-Artikolu 23A tal-Kodici
Kriminali, Kapitolu 9 tal-Ligijiet ta” Malta, u kif ukoll ai termini tal-Artikolu 5
tal-Att Kontra Money Laundering, Kapitolu 373 tal-Ligijiet ta” Malta.

[I-Qorti giet mitluba li f'kaz ta” htija barra milli tapplika l-piena skond il-ligi
tordna lill-imputat jhallas l-ispejjez li ghandhom x'jagsmu mal-hatra tal-esperti
skond 1-Artikolu 533 (1) tal-Kapitolu 9 tal-Ligijiet ta' Malta.

[I-Qorti giet mitluba sabiex fil-kaz ta” htija, hija tordna ukoll l-interdizzjoni
skond 1-Artikoli 119 u 140 tal-Kap. 9 tal-Ligijiet ta” Malta.

I1-Qorti giet mitluba sabiex fil-kaz ta” htija, barra li tinfliggi 1-pieni stabbiliti
mill-Ligi, tordna wkoll il-konfiska tal-oggetti kollha esibiti.

Semghet il-provi;

Rat ir-rikors kongunt prezentat nhar it-8 ta” Novembru, 2022, mill-Avukat
Generali w l-imputat permezz ta’ liema, filwaqt li iddikjaraw li qed jagblu fit-
termini tal-artikolu 392A(5) tal-Kodic¢i Kriminali, talbu lil din il-Qorti biex fl-
eventwalita® 1li jkun hemm ammissjoni da parti tal-imputat ghall-
imputazzjonijiet kif dedotti fil-konfront tieghu, il-piena li ghandha tigi inflitta
fuqu minn din il-Qorti ghandha tkun wahda ta’prigunerija effettiva ghall-
perjodu ta’ tlett (3) snin kif ukoll il-hlas ta” multa ta” mija w ghaxar t’elef Ewro
(€110,000), u dan oltre" kwalsiasi sanzjoni u/jew konsegwenza ohra tassattiva
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ghad-dikjarazzjoni u sejbien ta’ htija, ai termini tal-Kapitolu 9 u tal-Kapitolu 373
tal-Ligijiet ta” Malta.

Rat illi waqt l-udjenza tat-8 ta” Novembru, 2022, l-imputat ammetta I-
imputazzjonijiet kollha migjuba fil-konfront tieghu.

Ili din il-Qorti osservat dak li jiddisponi 1-Artikolu 392A(1) tal-Kodi¢i Kriminali
w ¢ioe, wara li l-imputat wiegeb li hu hati ghall-imputazzjonijiet migjuba fil-
konfront tieghu, il-Qorti wissietu b’'mod Il-aktar solenni fuq il-konsegwenzi
legali ta” dik it-twegiba w hu nghata zmien xieraq sabiex jekk irid, wara li
nghata zmien jerga jikkonsulta mal-legali tieghu, jerga lura minnha. Wara li 1-
imputat baqa’ jtenni I-ammissjoni tieghu, u wara li 1-Qorti kkonfermat mad-
difensur tal-imputat li l-imputat tassew kien ged jifhem il-piena ghar-reati li
dwarhom ged issir l-ammissjoni, kif ukoll li fehem il-konsegwenzi tal-
ammissjoni tieghu w tas-sejbien ta” htija fuq dik I-ammissjoni, din l-ammissjoni
giet registrata.

L-istess rega” sehh nhar il-21 ta” Novembru, 2022 fejn wara li din il-Qorti
irrikjamat il-kawza appozitament sabiex rega’ gie spjegat lill-imputat il-
konsegwenzi tal-ammissjoni tieghu inkluz dawk tassattivi hekk kif dikjarat fI-
imsemmi patteggament kif ukoll sar stharrig jekk kellux mezzi biex ihallas il-
multa fuqu imposta ai termini tal-istess patteggament, l-imputat ghal darb’
ohra w kif konfermat mid-difensur tieghu iddikjara li fehem sew dak 1i kien
ged jammetti ghalih w rega” kkonferma l-ammissjoni tieghu.

Semghet is-sottomissjonijiet maghmula mill-prosekuzzjoni u mid-difiza dwar
il-piena.

Rat l-atti processwali.
Ikkunsidrat,

[lli l-imputat ammetta l-imputazzjonijiet kollha migjuba fil-konfront tieghu w
ghaldagstant, fuq l-ammissjoni volontarja w inkondizjonata tieghu, il-Qorti
tiddikjara li m’ghandhiex triq ohra salv li ssib lill-imputat hati tal-
imputazzjonijiet migjuba fil-konfront tieghu kif minnu ammessi.

In kwantu ghall-piena din il-Qorti tirrileva li din is-sentenza qeghda tinghata
wara li saret talba mill-partijiet permezz ta’ rikors konguntiv mill-Avukat
Generali w l-imputat a tenur ta’ l-artikolu 392A(5)(6)(7) tal-Kodi¢i Kriminali.

Illi wara li rat il-fedina penali netta tal-imputat, u wara li rat in-natura tar-reati
serji li taghhom I-imputat qed jinstab hati, inkluz reati fejn safa vittma l-Erarju,
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din il-Qorti hi sodisfatta 1li s-sanzjoni mitluba mill-partijiet hija tali li jkun
legittimu illi din tigi hekk imposta, u dan ai termini tal-Artikolu 392A(7) tal-
Kodi¢i Kriminali, Kapitolu 9 tal-Ligijiet ta” Malta.

Ghal dawn il-motivi il-Qorti, wara li rat I-Artikolu 3 tal-Att Kontra Money
Laundering, Kapitolu 373 tal-Ligijiet ta” Malta, tal-artikoli 17, 18, 31, 141, 127(1),
293, 294 u 310(1)(a) tal-Kodic¢i Kriminali, Kapitolu 9 tal-Ligijiet ta” Malta, tal-
artikoli 60(1)(b)(k), 62(f)(g)(h)(i), paragrafu (b) tal-proviso tal-artikolu 62 tal-
Ordinanza tad-Dwana, Kapitolu 37 tal-Ligijiet ta” Malta, fl-artikoli 16(1)(j),
17(1)(a)(d), tar-regolament 13 tat-Taqgsima B fis-Sitt Skeda, tar-regolament 13
tat-Tagsima F fis-Sitt Skeda tal-Att dwar Dazju tas-Sisa, Kapitolu 382 tal-Ligijiet
ta’ Malta, issib lill-imputat hati tal-imputazzjonijiet kollha migjuba fil-konfront
tieghu, u tikkundannah ghal tlett (3) snin prigunerija w multa ta” mija w
ghaxart elef Ewro (€110,000).

Inoltre™ ai termini tal-Artikoli 23B(1) u 23C tal-Kodi¢i Kriminali, Kapitolu 9 tal-
Ligijiet ta” Malta, tordna li l-ammont ta” tmien mija w tletin elf, mija tlieta w
disghin ewro (€830,193) rapprezentanti r-rikavat, jigi konfiskat favur il-Gvern
ta” Malta.2

Bl-applikazzjoni tal-Artikoli 23B(2) u 23C(4) tal-Kodic¢i Kriminali Kapitolu 9 tal-
Ligijiet ta” Malta, f'’kaz li r-rikavat li jkun gej mir-reat ikun gie mberbaq, jew
ghal xi raguni ohra li tkun ma jkunx possibbli li jigi identifikat u konfiskat kull
tali rikavat, jew li tigi ordnata l-konfiska ta” dik il-proprjeta li jkollha I-valur
taghha jikkorrispondi ghall-valur ta” dak ir-rikavat, l-imputat ghandu jhallas
multa ta’ tmien mija w tletin elf, mija tlieta w disghin ewro (€830,193) li
tekwivali ghall-ammont tar-rikavat mir-reat.

Dik il-multa tkun tista’ tigi rkuprata bhala dejn ¢ivili w is-sentenza tal-Qorti
tkun tikkostitwixxi titolu ezekuttiv ghall-finijiet u l-effetti kollha tal-Kodici ta’
Organizzazzjoni u Pro¢edura Civili.

Din is-somma ta’ tmien mija w tletin elf, mija tlieta w disghin ewro (€830,193)
tirraprezenta b'mod konservattiv ferm il-valur tar-rikavat generat mir-reati li
qed tinstab htija dwarhom3. Fil-fatt, kif jixhed I-Awditur espert Antoine Borg u
kif rifless fir-rapport tieghu?, jirrizulta li ma dawn il-flejjes hemm ammont
addizzjonali ta’ tlett mija, tlieta w tletin elf erba” mija sebgha w sebghin ewro

2 Dispozizzjoni tassativa li tipprovdi: Minghajr pregudizzju ghad-dispozizzjonijiet tal-artikolu 23 il-gorti
ghandha, b'Zzieda ma’ kull kastig li jista’ jinghata b’sentenza min jinsab hati ta’ reat rilevanti..... tordna I-konfiska
favur il-Gvern tar-rikavat li jigi mir-reat jew dik il-propjeta li I-valur taghha jkun jikkorrispondi ghall-valur ta’ dak ir-
rikavat.....

3 Fol.1991.

*Dok.AB a fol.1985 et seq
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(€333,477) li hi d-differenza bejn I-ammont depozitat fil-banek u dak li nhareg
mill-banek. Madanakollu dwar dan l-ammont Borg jesprimi thassib li din id-
diskrepanza setghet tkun attribwibbli li kien hemm bilan¢ pozittiv fil-bidu tas-
snin koperti mill-ezercizzju minnu maghmul li pero ma kienux dettaljati fl-
informazzjoni disponibbli ghall-espert. Ghaldagstant kunsidrat 1i kull dubbju
jrid imur ghaf-favur tal-imputat, dan l-ammont addizzjonali mhux qged jigi
komputat mas-somma tar-rikavat.

Inoltre® tordna l-konfiska favur il-Gvern ta’ Malta tal-propjeta mobbli w
immobbli tal-imputat kif stipulat fl-Artikolu 3(5) tal-Kap 373 tal-Ligijiet ta’
Malta kif ukoll bl-artikoli 23B u 23C tal-Kodi¢i Kriminali, Kapitolu 9 tal-Ligijiet
ta” Malta w fl-Artikolu 22(3A)(b)(d)(7) tal-Ordinanza dwar il-Medic¢ini
Perikoluzi, Kapitolu 101 tal-Ligijiet ta” Malta kif rez applikabbli bl-Artikolu 3(7)
tal-Att kontra I-Money Laundering, Kapitolu 373 tal-Ligijiet ta” Malta.>.

Bl-applikazzjoni ta’ 1-Artikolu 533 tal-Kodi¢i Kriminali, Kapitolu 9 tal-Ligijiet
ta” Malta, geghda tordna lill-hati jhallas l-ammont ta” €3,102.89¢ rapprezentanti
spejjez peritali.

Ai termini tal-Artikolu 412D tal-Kodic¢i Kriminali, u fuq talba tal-imputat stess,
ged tohrog ordni ta’ trattament sabiex l-imputat jinghata l-ghajnuna kollha
mehtiega biex jeghleb il-vizzju tal-loghob li wasslu ghall-inkarcerazzjoni, inkluz
ghajnuna psikologika.

F'dan il-waqt il-Qorti ged taghmel taghha l-appell tal-imputat kif riklamar ta’
betting fuq il-media, senjatament fuq it-tfelevision u mhux limitat ghal waqt xi
loghba football, ged iwassal ghal gerda ta’ bosta. L-istess riklamar qed
jaghmilha diffi¢li li wiehed jeghleb il-vizzju meta minn fuq il-pultruna ta’ daru
- il-post fejn il-bniedem jiehu rifugju biex jahrab minn kull hemm - jispicea jigi
mhajjar u mheggeg jirritorna ghal vizzju. Vizzju li bhal fil-kaz in dezamina,
ragel tal-familja gabu kriminal.

Oreste Zammit spjega li ftit jaghmel sens ghal min hu mahkum mill-lebbra tal-
loghob li tali riklamar iheggu ghal “loghob responsabbli”; min hu marid
jinhtieglu jehda w izomm il-boghod minn dak li jkun mardu fl-ewwel lok u
mhux jigi espost sabiex il-marda tinfirex dejjem “b’'mod risponsabbli.”! Il-

5Vide Il-Pulizija vs Doris (Maria Dolores) Borg, Per Onor. Imhallef Dr. Edwina Grima LL.D.,
Deciza 26 ta” Novembru 2021 Appell Nru: 178/2018. Vide ukoll Il-Pulizija vs Brian Buttigieg
et; Per Onor. Imhallef Dr. Aaron Bugeja, Dec¢iza 25 ta’ Frar, 2020; Appell Nru. 276 tal-2017.
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hsibijiet espressi minn Oreste Zammit huma riflessi f’konkluzjonijiet ta” studju
li sar f1-2020 fuq gambling advertising:®

The relationship between advertising and actual gambling behaviour is complex; yet,
triangulation of the evidence produced by this research project would suggest that there
are reasonable grounds for concern. In the absence of conclusive longitudinal research
and wider comparisons, there is a clear link between gambling advertising and the
attitudes, current and likely future behaviours of children, young people and vulnerable
adults. This is not to say that gambling cannot be enjoyed recreationally at a legal age;
however, it is important to note that these are all groups who have already been
identified as more likely to experience gambling disorder or be vulnerable to gambling
related harms.

The application of the precautionary principle advocates taking preventative measures
even if cause and effect relationships are not fully established. Within this context, the
research findings of this project suggest that action would be warranted in a number of
areas:

The case for reducing exposure to gambling advertising: exposure to advertising is
high across all age groups with gambling advertising predominantly found in public
places rather than specifically child-friendly places. This suggests that current rules to
restrict exposure have a limited impact, including the '25% rule’ aimed at excluding
advertising from media with an audience consisting of a 25% or more of children and
young peoplel4. The research suggests that sheer exposure to gambling advertising can
have an impact on attitudes towards the prevalence and acceptability of gambling, and
in turn the susceptibility to gamble in the future.15 Furthermore, the rise of new forms
of gambling marketing through social media have increased the ways in which children,
young people and vulnerable adults can engage with gambling brands, often innocently,
in such a way as to develop brand loyalty.

The case for reducing the appeal of gambling advertising: rules in place to reduce
the appeal of gambling advertising currently assume that there are a set of specific
features that children and young people find more appealing than do adults. Current
regulations require clarification in areas such as not using sports stars under the age of
25 or child-like images in new sectors such as eSports. However, this research suggests
that appeal should be extended to other common features, and particularly adverts that
emphasise fun, a sense of reduced risk, and financial reward. Furthermore, these features
may play on the susceptibilities of children, young people and vulnerable adults —
especially where understanding of risk is poor. The appeal of ads may not always elicit
an immediate bet; however, the appeal of adverts is successful in eliciting emotional
responses that in turn are likely to shape attitudes to gambling and the chance that an
individual will consider gambling in the future. ...

¢ Final Synthesis Report - The effect of gambling marketing and advertising on children,
young people and vulnerable adults; gambling-marketing-advertising-effect-young-people-
final-report.pdf
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Wasal iz-zmien 1i jigi kkunsidrat serjament jekk riklamar ta’ betting ghandux
jibda jigi trattat bl-istess sensittivita® u b’ circumscription bhal riklamar ta’
prodotti alkoli¢i w prodotti ta’ tabakk. Inutli jigu imnedija programmi w policies
biex jghinu l-min hu afflitt minn vizzji simili kemm il-darba tali inizjattivi ma
jkunux ikkumplimentati minn policies intizi biex jipprevjenu tali vizzji fl-ewwel
lok. Il-vulnerabbli bhal ma hu kull vizzjat, m’ghandux jigi soggett
involontarjament ghal tentazzjoniijet anke fil-protezzjoni ta” daru f"hin meta qed
isegwi programmi televizivi w sahansitra l-ahbarijiet!

Fl-ahhar net Zammit talab li jinghata l-opportunita li jghin lil haddiehor biex ma
jispiccax fil-pozizzjoni li sab ruhu fiha. Dan l-appell tal-imputat ghandu jittiehed
bis-serjeta. Fi kliem Zammit, jekk jirnexxielu jsalva mqar persuna ohra mill-
istess madmad li hu spi¢ca fih, hajtu tkun serviet ta” gid. Ghalhekk il-Qorti
tappella, li anke minn issa, l-imputat jinghata kull opportunita sabiex minghajr
telf ta” zmien iservi ta’ gid u ta’ ezempju ghall-ohrajn; ir-rakkont tieghu w 1-
karba tieghu taf tghin tassew persuni mahkuma mill-vizzju tal-loghob bhalu.
Fl-istess hin kliemu jafu jservu ta” wake up call ghal min gieghed f"pozizzjoni li
jrazzan l-attrazzjoni w it-tlellix li reklamar ta” loghob legalizzat jigi mpitter bih;
reklamar li kapaci jkun kagun tal-gerda ta’ tant familji. Oreste Zammit hu il-
personifikazzjoni w il-manifestazzjoni tangibbli ta kif dan il-vizzju mishut
wassal sabiex b’konsegwenza, persuna tassew spiccat tilfet kollox. Fl-istess hin
perd Oreste Zammit jippersonifika it-tama, il-prospett b’sahhtu tar-
riabilitazzjoni b’gejjieni skatenat mill-pjaga tal-loghob kemm ghalih u kif
ittamat, ghal ohrajn.

Tordna wkoll li din is-sentenza tigi notifikata lil Uffi¢¢ju ghall-Irkupru tal-Assi.

Dr. Donatella M. Frendo Dimech LL.D., Mag. Jur. (Int. Law)
Magistrat
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