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Adnan Almahmoud (Passaport Sirjan Numru: 007-18-1.005633)
(‘l-appellant’)

vs.
Identity Malta Agency
(‘l-appellata’)
lI-Qorti,
Preliminari
1. Dan huwa appell maghmul mir-rikorrent, hawnhekk ‘l-appellant’, minn

decizjoni tal-Bord tal-Appelli dwar I-lmmigrazzjoni, [minn issa ‘'l quddiem ‘il-
Bord’], tal-14 ta’ Marzu, 2022 [minn issa ’| quddiem ‘is-sentenza appellata’] fil-
konfront tal-intimata Identity Malta Agency [hawnhekk ‘lI-appellata’], i

permezz taghha I-Bord cahad I-appell tal-appellant, ghaliex stgarr li ma kienx
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sorpriz li l-intimata kellha diffikulta sabiex tezegwixxi |-ezercizzju ta’ diligenza
dovuta. IlI-Bord accetta u ghamel tieghu I-konkluzjoni tal-intimata, li in vista tal-
fatt li r-rikorrent huwa cittadin Sirjan, I-ezercizzju ta’ diligenza dovuta ma setax

jigi kkonkluz.

Fatti

2. Jirrizulta li permezz ta’ ittra tad-9 ta’ Ottubru, 2020, ir-rikorrent gie
nfurmat mill-intimata li I-applikazzjoni tieghu tal-14 ta’ Settembru, 2020 ghal
permess ta’ residenza kienet intlagghet fil-principju, u ghal dan il-ghan intalab
japplika ghal visa f'Uffi¢ccju Konsulari Malti. Dak iz-zmien, ir-rikorrent, li huwa
cittadin Sirjan, kien gieghed jghix il-Lebanon. Ir-rikorrent spjega li dak iz-zmien
il-visa tieghu ma nhargitx, ghaliex huwa kellu jahdem bhala waiter, u dan kien
zmien meta kien hemm fis-sehh restrizzjonijiet minhabba |-pandemija tal-
COVID-19. Ir-rikorrent spjega li meta kienu ser jaghlqu s-sitt xhur mill-
applikazzjoni tieghu, il-principal prospettiv tieghu gie nfurmat li I-applikazzjoni
li kienet saret ghal Single Permit ma setghetx tiggedded, u kien mehtieg li ssir
applikazzjoni gdida f'isem ir-rikorrent. Qal li ghal dan il-ghan il-principal
prospettiv issottometta applikazzjoni gdida f'isem ir-rikorrent. Erbat ijiem wara,
Identity Malta Agency infurmat lill-principal prospettiv tar-rikorrent permezz ta’
email li I-permess tar-rikorrent kien inhareg bi zball, minkejja li l-istatus tal-
applikazzjoni tieghu fuq il-website ta’ Identity Malta baga’ jidher ‘processing by
third parties’. Qal li I-principal prospettiv tieghu baqga’ jsegwi l-applikazzjoni, u

fit-23 ta’ Lulju, 2021, huwa gie infurmat li lI-applikazzjoni tieghu giet michuda
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ghaliex kien hemm il-possibilita li kemm idum Malta huwa seta’ jfittex

protezzjoni minhabba li huwa cittadin Sirjan.

Mertu

3. Fir-rikors tal-appell tieghu quddiem il-Bord, ir-rikorrent spjega li huwa
kien diga nghata permess ta’ residenza, u kien biss minhabba s-sitwazzjoni tal-
COVID-19 li ma setax jivvjagga. Qal li mhux gust li huwa gie rifjutat il-permess i
talab, abbazi tal-fatt li huwa Sirjan u jista’ jitlob protezzjoni waqt li jkun jghix
f’"Malta. Spjega li huwa sab impjieg f’'Malta b’mod legali, u ghalhekk m’ghandux
ghalfejn jitlob il-protezzjoni. Qal ukoll li huwa jmur pajjizu mil-Lebanon b’mod
regolari, u ghalhekk m’ghandu |-ebda intenzjoni |i japplika ghall-istatus ta’
refugjat. Ir-rikorrent sostna li huwa qieghed jigi ppenalizzat ghaliex applika
b’mod legali sabiex ikun jista’ jibni futur ahjar ghalih u jahdem b’mod legali

f'pajjiz iehor, peress li huwa jorigina minn pajjiz fejn hemm gwerra ghaddejja.

4. L-intimata spjegat li r-rikorrent huwa ¢ittadin Sirjan, u s-single permit i
applika ghalih gie rifjutat ghal ragunijiet ta’ public policy minhabba s-sitwazzjoni
prezenti fis-Sirja. Qalet li I-ittra tal-14 ta’ Gunju, 2021 fejn inghatat I-
approvazzjoni fil-principju, kienet tispjega b’mod car li dak ma kienx il-permess
ta’ impjieg tar-rikorrent. L-intimata spjegat li Malta ma tipprovdix mod legali kif
persuni bhar-rikorrent ifittxu protezzjoni, u f'kaz li Identity Malta tipprovdi
facilita ghal ¢ittadin Sirjan biex jigi f'Malta, hemm il-possibilita li dan l-individwu
jfittex protezzjoni f’Malta. Qalet |li bejn 1-2018 u 1-2020, l-akbar numru ta’

applikanti li fittxew protezzjoni internazzjonali f’"Malta, fil-fatt gew mis-Sirja.
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Qalet li sakemm is-sitwazzjoni fil-pajjiz tal-origini tar-rikorrent tibqa’ ddominata
minn kunflitt intern u minn ghadd ta’ attivitajiet terroristici, mhux ser ikun
possibbli li ssir diligenza dovuta kif suppost fug persuni li jixtiequ jigu jghixu
f’"Malta. L-intimata galet li din hija kwistjoni ta’ public policy, u Malta tista’ tiehu
I-passi necessarji biex tevita li jinholog mod legali kif persuna f'Malta titlob

ghall-protezzjoni internazzjonali.

Id-Decizjoni Appellata

5. Permezz tad-decizjoni moghtija fl-14 ta’ Marzu, 2022, il-Bord iddecieda li
[-appell tar-rikorrent ghandu jigi michud u d-decizjoni tal-intimata ghandha tigi

kkonfermata, u dan wara li ghamel is-segwenti konsiderazzjonijiet:

1. Preliminary
The Board:

Saw that in virtue of a decision dated 23rd July, 2021, Identity Malta Agency stated
that the relative application for a Single Permit had been rejected for the following
reason: “Your application is being refused on public policy grounds given the current
situation in Syria. Malta does not provide legal avenues for persons to seek protection
whilst residing in their own country and providing you with the facility to come to
Malta, there is the possibility that once you are here you may eventually seek such
protection. Furthermore, in view of this situation it is not possible to conduct due
diligence on persons wishing to proceed to Malta for the purpose of residing here”;

Saw the appeal registered on 26th July, 2021; and
Saw the reply filed by Identity Malta Agency on 3rd September, 2021.

2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
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the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs. Gilbert Spiteri et (decided on 6th February, 2015) in which it was
held that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Board first refers to the case-law mentioned in the final paragraph of the Agency’s
reply and notes that the said judgment of the Court of Justice of the European Union
(CJEU) refers solely to the issuance of visas. In case C-638/16, Belgium’s Conseil du
Contentieux des Etrangers referred to the CJEU questions related to the Visa Code, not
the legislation regulation Single Permits for Work and Residence (Directive
2011/98/EU).

It seems that the Agency saw that the appellant is Syrian and automatically assumed
that he would apply for some form of protection. By way of justification, the Agency
referred to an email sent to it by Mr Malcolm Cutajar (on 23rd August, 2021), who
works at the International Protection Agency, in which it was stated that Syrian
nationals were still deemed to qualify for international protection.

The Board notes that the Agency has presented no actual evidence that the appellant
will seek international protection. Its decision seems to be based on mere possibility.

The Board also notes that the documentation submitted by the Agency militates
against its position. According to Mr Cutajar’s email, applications for international
protection submitted by Syrian nationals stood at 460 applications lodged in 2018,
429 applications lodged in 2019 and only 136 applications lodged in 2020.

The Board notes, in any case, that anyone can seek protection once they are in Malta.
All those who come from countries experiencing lengthy strife may seek protection.

The Agency’s decision makes little sense. It first states that it is not possible to conduct
due diligence on persons “wishing to proceed to Malta for the purpose of residing
here” and then goes on to state that “Unless you have any other authorisation to stay
in Malta, any such stay beyond ten (10) working days from the date of receipt of this
letter will be in violation of the Immigration Act ...”.

The first part of the decision implies that the appellant has not yet come to Malta
whereas the other quoted part implies that the appellant is already here in Malta. The
Board is assuming, therefore, that the Agency used some standard form for refusals
in this particular case.
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The matter which principally worries the Board is that the Agency was unable to
conduct proper due diligence. It is a basic matter of national security that prior to
accepting any application, serious due diligence must be carried out. Due diligence is
not tantamount to placing everyone under suspicion. Rather, it is an exercise in
making sure (as far as possible) that only well-intentioned people enter Malta.

Given the chaotic situation in Syria, where it is not always clear which faction is in
control of particular territories, the Board is not surprised that it is difficult to carry
out proper due diligence. It is for this reason that the Board agrees with that particular
part of the Agency’s decision.

3. Decision

Therefore, after having read the relative submissions as well as after having seen the
provisions of Chapter 217 of the Laws of Malta and of S.L. 217/17, the Board rejects
the appeal and confirms the Agency’s decision.

The Board orders that this decision be served on the parties without delay.”

L-Appell

6. L-appellant ressaq I-appell tieghu mid-decizjoni appellata fil-25 ta’ Marzu,
2022, fejn talab lil din il-Qorti tirrevoka u thassar id-decizjoni tal-Bord tal-14 ta’
Marzu, 2022, u tilga’ I-appell tieghu, filwaqt li tirrespingi r-risposta ta’ ldentity

Malta.

7. L-appellant spjega li huwa hassu aggravat bid-decizjoni appellata ghaliex
[-Bord thalla fl-ghama mill-appellata Identity Malta dwar il-fatt li hija kienet diga
ghamlet id-diligenza dovuta fir-rigward tal-appellant meta fil-25 ta’ Gunju, 2018
kienet lagghet |-applikazzjoni tal-appellant ghall-hrug ta’ Permess Uniku (Single
Permit), kif jirrizulta mill-ittra ta’ Identity Malta tal-25 ta’ Gunju, 2018. Qal li
ghalhekk it-tieni parti tar-risposta tal-appellata Identity Malta, li I-Bord gabel

maghha u b’hekk irrespinga I-appell tal-appellant, hija manifestement
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inattendibbli, inkonsistenti u insostenibbli, bil-konsegwenza li |-Bord kien
zgwidat u ingannat fid-decizjoni tieghu. L-appellant qal li din i¢-¢irkostanza hija
ekwiparabbli u komparabbli ma’ punt ta’ dritt, u hija invokabbli skont il-ligi

procedurali taghna bhala raguni ghar-ritrattazzjoni ta’ kawzi.

Ir-Risposta tal-Appell

8. L-appellata fir-risposta taghha wiegbet li d-decizjoni appellata kienet
gusta u timmerita konferma, u ziedet tghid li I-appell tal-appellant huwa irritwali
ghaliex ma giex ipprezentat fi zmien ghaxart ijiem mid-data tan-notifika tad-
decizjoni tal-Bord, jigifieri fl-14 ta’ Marzu, 2022, ai termini tal-artikolu 25A(8)
tal-Att dwar I-lmmigrazzjoni. L-appellat ghamlet riferiment ghal decizjoni tal-
Qrati taghna?, li tghid li dan huwa terminu perentorju u ghalhekk mhux suggett

ghal estensjoni.

9. B’riferiment ghall-aggravju tal-appellant, |-appellata qalet li kien biss
f’dan l-istadju li l-appellant ipprezenta kopja tal-ittra li kienet intbaghtet lilu mill-
appellata flI-2018, u dan meta din I-ittra kienet fil-pussess tieghu meta huwa
intavola l-appell quddiem il-Bord. Qalet ukoll li I-appellant kien mitlub sabiex fi
zmien hmistax-il jum mill-intavolar tal-appell tieghu quddiem il-Bord, iressaq
kwalunkwe prova li jidhirlu xierqa. L-appellata galet li kwalunkwe prova li ma
kinitx parti mill-provi li tressqu quddiem il-Bord, ghandha titqgies bhala prova
gdida, u ghalhekk kellha tintalab awtorizzazzjoni specifika minn din il-Qorti

gabel tigi esebita.

! Gu Zhiting vs. Direttur ta¢-Cittadinanza u tal-Expatriates et, 28.07.2017.
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10. L-appellata ziedet tghid li kull talba ghal Permess Uniku tigi meqjusa mill-
gdid on a case by case basis, skont ic-cirkostanzi u d-data ta’ meta tigi intavolata,
u ghalhekk talbiet precedenti li saru, ma jaffettwawx applikazzjonijiet futuri.
Qalet ukoll li ¢-cirkostanzi fis-Sirja certament li nbidlu matul I-ahhar snin, u dan
huwa fatt li I-appellata ghamlet riferiment ghalih fir-risposta taghha quddiem il-
Bord. L-appellata qalet li ladarba jirrizulta li I-Bord kien konsapevoli mic-
cirkostanzi marbutin mal-applikazzjoni u miz-zmien partikolari tal-applikazzjoni,
l-appellant seta’ jipprezenta kopja tal-ittra annessa mar-rikors tal-appell
guddiem il-Bord, u ghalhekk |-ezercizzju li geghda tintalab taghmel din il-Qorti
mhuwiex ezami ta’ appell fug punt legali, izda ta’ ri-evalwazzjoni tal-fatti. L-
appellata qalet li appell mid-decizjonijiet tal-Bord jista’ jsir biss fug punt ta’ ligi
ai termini tal-artikolu 25A(8) tal-Kap. 217, u Qorti fi grad ta’ appell m’ghandhiex

tiddisturba l-apprezzament tal-provi li jkun sar mill-ewwel Qorti.

Konsiderazzjonijiet ta’ din il-Qorti

11. 1l-Qorti gieset il-fatti li wasslu ghal dawn il-pro¢eduri. L-appellant huwa
cittadin Sirjan li ghamel applikazzjoni sabiex jinghata permess ta’ residenza
f’Malta. Fid-9 ta’ Ottubru, 2020, l-appellant gie mgharraf li I-applikazzjoni tieghu
kienet giet milqugha fil-principju. Fit-23 ta’ Lulju, 2021, l-appellant gie mgharraf
mill-appellata li I-applikazzjoni tieghu giet michuda ghaliex kien hemm riskju i
kemm idum Malta huwa jfittex protezzjoni, kif talbu diversi cittadini Sirjani
gablu. Barra minn hekk I-appellata Identity Malta Agency ¢ahdet I-applikazzjoni

tal-appellant, ghaliex qalet li kien ser ikun difficli ghaliha biex taghmel |-
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ezerCizzju tad-diligenza dovuta fil-konfront tal-appellant minhabba s-

sitwazzjoni volatili gewwa s-Sirja.

12. Fir-risposta taghha |-appellata ssostni li I-appell imressaq mill-appellant
huwa irritwali ghaliex ma giex ipprezentat fi zmien ghaxart ijiem mid-data tan-
notifika tad-decizjoni tal-Bord. Jirrizulta li d-decizjoni tal-Bord inghatat fl-14 ta’
Marzu, 2022, filwaqt li I-appell tal-appellant gie intavolat fil-25 ta’ Marzu, 2022.
Hawnhekk il-Qorti tirrileva li l-artikolu 102 tal-Kodi¢i ta’ Organizzazzjoni u

Procedura Civili jipprovdi li:

“Meta z-zmien legali jew gudizzjarju ghandu jibda jghodd minn gurnata stabbilita, dik
il-gurnata ma tinghaddx bhala mdahhla f'dak iz-zmien; u meta z-zmien jinghadd bis-
sighat, ma tinghaddx bhala mdahhla s-siegha li fiha ssir in-notifika.”

Jirrizulta ghalhekk li huwa minnu li I-appell tal-appellant ma giex intavolat fit-
terminu stabbilit mil-ligi, ghaliex fil-fatt jirrizulta li dan gie intavolat fil-hdax-il
gurnata mid-decizjoni tal-Bord, bir-rizultat li ghalhekk dan l-appell ghandu
jitgies li huwa fuori termine. Hawnhekk il-Qorti taghmel riferiment ghas-
sentenza fl-ismijiet Cefai Maurice vs. Fenech Doris?, fejn gie enfasizzat il-

kuncett ta’ ordinament pubbliku fil-ligijiet ta’ procedura:

“Huwa pacifiku illi I-ligijiet ta’ procedura “si debbono osservare alla lettera e non per
equipollens.” (Vol. XVIIl p.l p.879) Dan ghaliex il-procedura hi konsiderata ligi ta’ ordni
pubbliku u kwantu statwita mil-ligi li ma tistax tigi sostitwita bi procedura ohra,
langas bil-kunsens tal-parti opposta. B‘'mod li l-eccezzjoni relattiva jekk ma tigix
sollevata mill-parti l-ohra, jew tigi rinunzjata ghandha tigi mill-Qorti osservata ex
officio.” (Vol. XXXVI p.I p. 204; Vol. XLIV p.I p. 421).

222.11.2002.
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Dan igib bhala konsegwenza illi t-termini procedurali ghal proponiment tal-appell
ghandu jigi osservat strettament u ad unguem. Din mhix kwistjoni ta’ formalizmu izda
ta’ mizura ta’ dixxiplina processwali li mill-osservanza taghha tibbenefika I-andament
kif imiss tas-sistema kollu.”

In vista tas-suespost, il-Qorti mhijiex sejra tiehu konjizzjoni ulterjuri ta’ dan I-

appell.

Decide

Ghar-ragunijiet premessi, din il-Qorti tiddeciedi |-appell tal-appellant billi

tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier taghha.

L-ispejjez ta’ dan l-appell ghandhom ikunu a karigu tal-appellant.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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