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273/2022
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Fl-ismijiet:
[I-Pulizija

VS.

Hanok AMANUEL, detentur tan-numru tal-pulizija 20N-046,
Hanif Rahman NAYAN, detentur tan-numru tal-pulizija 20B-008, u
Mosiur BEPARI, detentur tan-numru tal-pulizija 20G-002

[I-Qorti:

1. Dan huwa appell minn sentenza moghtija mill-Qorti tal-Magistrati
(Malta) nhar il-11 ta’ Gunju 2021 fil-konfront ta’

(a)Hanok AMANUEL, detentur tan-numru tal-pulizija 20N-046,

(b)Hanif Rahman NAYAN, detentur tan-numru tal-pulizija 20B-
008, u

(c)Mosiur BEPARI, detentur tan-numru tal-pulizija 20G-002




u li gew mixlija talli nhar I-10 ta’ Gunju 2022 u fil-iem, gimghat jew
xhur ta’ qabel din id-data, f'dawn il-Gzejjer :

a. Iffalsifikaw, bidlu, ghamlu xi tibdil f passaporti jew uzaw jew
kellhom fil-pussess taghhom xi passaporti, li huma kienu
jafu li gew falsifikati, imbidla jew li sar xi tibdil fihom (Kap
61, art 5);

b. Xjentement ghamlu uzu minn xi dokumenti ohra iffalsifikati
(Kap 9, art 189);

c. Minghajr awtorita legittima uzaw jew kellhom fil-pussess
taghhom xi dokument, mehtieg ghall-finijiet tal-Kap 217
tal-Ligijiet ta’ Malta u li kien kien iffalsifikat (Kap 217, art
32(1)(M);

d. Saret ukoll talba sabiex f'kaz ta’ htija tikkundanna lill-hatja
ghall-hlas tal-ispejjez peritali.

2. Permezz tas-sentenza aktar ‘il fuq imsemmija, il-Qorti tal-Magistrati

(Malta) bhala Qorti ta’ Gudikatura Kriminali, wara i

(a) semghet lill-imputati jammettu inkondizzjonatament ghall-
imputazzjonijiet kollha migjuba kontra taghhom;

(b) avzathom bil-konsegwenzi legali tal-ammissjoni taghhom
filwaqt li taghthom ukoll Zzmien biex jergghu jahsbuha u jergghu
lura minnha; u

(c) semghet it-trattazzjoni mill-partijiet,

sabet lill-imputati Hanok AMANUEL, detentur tan-numru tal-
pulizija 20N-046, Hanif Rahman NAYAN, detentur tan-numru
tal-pulizija 20B-008, u Mosiur BEPARI, detentur tan-numru tal-
pulizija 20G-002 hatja tal-imputazzjonijiet kollha migjuba kontra
taghhom.

3. Inoltre wara li dik il-Qorti hadet konsiderazzjoni tal-fatt |i :
(a)Huma kien rregistraw ammissjoni bikrija;
(b)Ikkoperaw mal-Pulizija; u
(c) ¢-¢irkostanzi tal-kaz, fosthom in-natura serja tal-imputazzjonijiet
migjuba kontihom,




wara li rat :

(a)l-artikolu 5 tal-Kapitolu 61 tal-Ligijiet ta’ Malta;
(b)l-artikoli 17 u 189 tal-Kodic¢i Kriminali; u
(c)l-artikolu 32(1)(f) tal-Kapitolu 217 tal-Ligijiet ta’ Malta

ikkundannathom ghall-piena ta’ disa’ xhur prigunerija kull wiehed
minnhom filwaqgt li astjeniet mit-talba sabiex tikkundanna lill-hatja
ghall-nlas tal-ispejjez peritali in kwantu fdan il-kaz ma kienux gew
mahtura esperti.

. llli minn din is-sentenza it-tliet hatja interponew appell i permezz
tieghu talbet lil din il-Qorti biex tirriforma s-sentenza appellata billi
filwaqt li tikkonferma dik il-parti tas-sentenza fejn sabet il-htija fl-
appellanti nonche fejn astjeniet milli tiehu konjizzjoni tat-talba ghall-
hlas tal-ispejjez peritali, tibdel dik I-istess sentenza f'dik il-parti fejn
ikkundannat lill-appellanti ghall-piena ta’ disa’ xhur prigunerija billi
minflok taghti senteza aktar ekwa u gusta. Dan wara li ppremettew
illi minbarra I-ammissjoni inkondizzjonata registrata fl-izjed stadju
bikri, kif ukoll il-livell ta’ koperazzjoni tal-hatja mal-Pulizija, kien
jirrizulta wkoll li I-gurisprudenza l-izjed ricenti u maggoritarja kienet
tapplika piena ta’ sitt xhur prigunerija ghar-reati li taghhom I-
appellanti gew ikkundannati u dan meta |-fattispecie jkunu simili
ghal dawk rizultanti fdan il-kaz. L-appellanti jaghmlu riferenza
ghall-appelli kriminali fl-ismijiet Yonas Fitwi Kahasay tas-27
t'Awissu 2021, Stephen Nkeji tas-26 ta’ Settembru 2020 kif ukoll
Aman Yasr Zeidan tat-8 t'Awissu 2021 fejn fdawn il-kazijiet, il-
Qorti tal-Magistrati kienet imponiet il-piena ta’ sitt xhur prigunerija
ghal fatti reati li kienu simili ghal dawk rizultanti f'dan il-kaz.

Ikkunsidrat

5. L-ewwel imputazzjoni titnissel mill-artikolu 5 tal-Kapitolu 61 tal-

Ligijiet ta’ Malta li jghid hekk:

Kull min jiffalsifika, ibiddel, jew jaghmel xi tibdil fpassaport jew juza jew ikollu
ghandu passaport li huwa jaf li gie iffalsifikat, imbiddel jew li sar tibdil fih, jehel,
meta jinsab hati, il-piena ta’ prigunerija ghal zmien minn sitt xhur sa sentejn.




6. It-tieni imputazzjoni hija dik li hija bazata fuq I-artikolu 189 tal-Kodici
Kriminali li jghid:
Kull min jaghmel falsifikazzjoni ohra jew xjentement jaghmel uzu minn xi
dokument iehor falsifikat, mhux imsemmija fl-artikoli ta’ gabel ta’ dan it-Titolu, jehel
il-piena ta’ prigunerija ghal zmien mhux izjed minn sitt xhur, u jekk ikun uffi¢jal
jew impjegat pubbliku b’abbuz tal-kariga jew impieg tieghu, il-piena tkun ta’
prigunerija minn seba’ xhur sa sena.

7. Imbaghad it-tielet imputazzjoni tirrifletti I-artikolu 32(1)(f) tal-Kapitolu
217 tal-Ligijiet ta’ Malta li jghid:

(1) Kull persuna i -

minghajr awtorita legittima tuza jew ikollha fil-pussess taghha xi dokument,
mehtieg ghall-finijiet ta’dan I-Att li jkun falsifikat;

tkun hatja ta’ reat u tehel, meta tinsab hatja mill-Qorti tal-Magistrati,
multa ta’ mhux izjed minn hdax-il elf, sitt mija u sitta u erbghin euro u
sebgha u tmenin ¢entezmu (11,646.87) jew prigunerija ghal Zzmien ta’ mhux
aktar minn sentejn jew dik il-multa u prigunerija flimkien, kemm-il darba mhix
stabbilita ghal dak ir-reat piena akbar b’ligi ohra:

Izda I-Uffi¢jal Principali tal-lmmigrazzjoni jista’ jiddeciedili ma jittendux proc¢eduri
fuq kwalunkwe persuna li tghin jew tassisti kwalunkwe persuna ohra fi kwalunkwe
sitwazzjoni immedjata ta’ periklu, sabiex tinzel |-art jew tipprova tinzel I-art jew
waqt it-tranzitu minn Malta, meta dawn [-atti jkunu gew kommessi bil-ghan i
jipprovdu assistenza umanitarja.

Ikkunsidrat

8. F’appelli mill-piena wara sentenza moghtija in segwitu ghall-
ammissjoni inkondizzjonata tal-hati, il-Qurisprudenza Maltija hija
cara kristall. Fis-sentenza moghtija minn din il-Qorti, kollegjalment
komposta, fl-ismijiet Ir-Repubblika ta’ Malta vs. Serag F. H. Ben
Abid deciza nhar |-4 ta’ Dicembru 2003, intgal is-segwenti:

Issa fit-termini tal-gurisprudenza ormai kostanti tal-Qrati taghna, meta jkun
hemm ammissjoni huwa xi ftit jew wisq odjuz appell minn piena sakemm
din tirrientra fil-limiti li tipprefiggi I-ligi. Dan huwa hekk peress illi min
jammetti jkun gieghed jassumi r-responsabilita’ tad-decizjoni li jkun ha u
jirrimetti ruhu ghal kull decizjoni dwar piena li I-Qorti tkun tista' tasal ghaliha.
Naturalment dan ma ffissirx li din il-Qorti u Qrati ohra ta' appell ma jidhlux
f'ezami akkurat tac-cirkostanzi kollha biex jaraw jekk il-piena nflitta kenitx
eccessiva jew le. Mhuwiex normali pero’, li tigi disturbata d-diskrezzjoni ta'




l-ewwel Qorti jekk il-piena nflitta tkun tidhol fil-parametri tal-ligi u ma jkun
hemm xejn x'jindika li kellha tkun ingas minn dik li tkun inghatat.

9. F'dawn il-proceduri t'appell mill-piena ghalhekk, il-Qorti trid tara jekk
II-Qorti tal-Magistrati setghetx legalment u ragonevolment timponi
dik il-kwalita u kwantita ta’ piena erogata fis-sentenza taghha. Dan
taghmlu, inter alia, billi tistharreg jekk il-piena inflitta minnha kienetx
taga’ fil-parametri legali, jekk kienetx zbaljata fil-principju (wrong in
principle) jew kienetx manifestament eccessiva (excessive or
manifestly excessive).

10. Kif gie mistgarr mill-Qorti tal-Appell Kriminali (Superjuri) fil-
kawza fl-ismijiet The Republic of Malta vs. Kandemir Meryem
Nilgum and Kucuk Melek deciza nhar il-25 ' Awissu 2005:

It is clear that the first Court took into account all the mitigating as well as the
aggravating circumstances of the case, and therefore the punishment awarded is
neither wrong in principle nor manifestly excessive, even when taking into account
the second and third grounds of appeal of appellant Melek. As is stated in
Blackstone’s Criminal Practice 2004 (supra):

“The phrase ‘wrong in principle or manifestly excessive’ has traditionally been
accepted as encapsulating the Court of Appeal’s general approach. It conveys the
idea that the Court of Appeal will not interfere merely because the Crown Court
sentence is above that which their lordships as individuals would have imposed.
The appellant must be able to show that the way he was dealt with was outside
the broad range of penalties or other dispositions appropriate to the case. Thus in
Nuttall (1908) 1 Cr App R 180, Channell J said, ‘This court will...be reluctant to
interfere with sentences which do not seem to it to be wrong in principle, though
they may appear heavy to individual judges’ (emphasis added). Similarly, in
Gumbs (1926) 19 Cr App R 74, Lord Hewart CJ stated: ‘...that this court never
interferes with the discretion of the court below merely on the ground that this court
might have passed a somewhat different sentence; for this court to revise a
sentence there must be some error in principle.” Both Channell J in Nuttall and
Lord Hewart CJ in Gumbs use the phrase ‘wrong in principle’. In more recent cases
too numerous to mention, the Court of Appeal has used (either additionally or
alternatively to ‘wrong in principle’) words to the effect that the sentence was
‘excessive’ or ‘manifestly excessive’. This does not, however, cast any doubt on
Channell J’s dictum that a sentence will not be reduced merely because it was on
the severe side — an appeal will succeed only if the sentence was excessive in the
sense of being outside the appropriate range for the offence and offender in
guestion, as opposed to being merely more than the Court of Appeal itself would
have passed.”

This is also the position that has been consistently taken by this Court, both in its
superior as well as in its inferior jurisdiction.




11. Din il-Qorti taghmel |-evalwazzjoni taghha dwar jekk il-Qorti
tal-Magistrati applikatx piena |i kienet barra mill-parametri
imsemmija fil-Ligi jew kienetx piena li fil-principju kienet zbaljata
ghall-kaz in ezami. Din il-Qorti ma tinterferix ma pieni li ma jkunux
jidhru li huma Zbaljati fil-prin¢ipju, ghalkemm ikunu jidhru li huma
pieni horox ghal xi Gudikanti. Biex piena moghtija minn Qorti tal-
Ewwel Istanza tkun tista’ tigi mibdula jrid jigi pruvat li kien hemm xi
zball fil-prin¢ipju mehud mill-Qorti tal-Ewwel Istanza meta tkun
emanat ta’ dik il-piena.

12. Barra |li tanalizza jekk piena tkunx fil-parametri legalit jew
Zbaljata fil-principju, il-Qorti trid tistharreg ukoll jekk, fil-kaz konkret,
kienetx piena li tista’ titqies e¢cessiva jew manifestament e¢cessiva.
Dan taghmlu billi I-Qorti tiehu kont ukoll ta’ diversi fatturi oggettivi u
soggettivi ghall-kaz in kwistjoni, inkluz I-aspetti retributtivi u
preventivi tas-sentenza emessa minnha. Kif intgal aktar il-fuq fl-
appell Kandemir u li gie wkoll imbaghad ribadit fl-appell superjuri Ir-
Repubblika ta’ Malta vs. Marco Zarb, dec¢iza nhar il-15 ta’
Dicembru 2005, din il-Qorti bhala Qorti ta’ appell ma tiddisturbax is-
sentenza moghtija mill-Qorti tal-ewwel istanza sempliciment ghaliex
kienet tippreskrivi piena li kienet ghola minn dik li din il-Qorti kif
komposta kienet taghti li kieku kienet hi |li geghda teroga I-piena
originali.

13. Dan l-istharrig ghalhekk huwa forma ta’ sindakabilita tal-piena
tal-Qorti tal-Ewwel Istanza mill-Qorti tal-Appell Kriminali billi
tistharreg jekk il-piena erogata mill-Qorti tal-Ewwel Istanza kienetx
ecCessiva jew manifestament ecc¢essiva. Dan ma jfissirx li ghax
sentenza erogata mill-Qorti tal-Magistrati tkun tidher li hija fuq in-
naha aktar severa, allura bilfors din tkun tista’ titgies li hija e¢¢essiva
jew manifestament e¢cessiva. Anzi appell fuq tali piena jkun jista’
jigi milqugh jekk jirrizulta li s-sentenza tkun barra |-parametri tal-
piena li tkun applikabbli:

a. ghall-offiza in kwistjoni u
b. ghac-¢irkostanzi tal-hati

u mhux ghaliex tkun piena li tkun ghola minn dik li kieku |-Qorti tal-
Appell kienet teroga ghall-kaz in kwistjoni kieku kienet hi li tkun ged
teroga Il-piena originali.




14. Dawn il-principji gew ukoll imhadnin minn din il-Qorti,
kollegjalment komposta fis-sentenza Ir-Repubblika ta’ Malta vs.
Carmen Butler et deciza nhar is-26 ta’ Frar 2009 fejn gie mistqarr
ukoll is-segwenti:

8. Fil-verita’, dawn il-principji huma rifless tal-principju I-iehor li meta jkun
hemm sentenza li tigi appellata mill-hati, il-Qorti tal-Appell Kriminali, bhala
regola, ma tiddisturbax il-piena erogata mill-ewwel gorti sakemm dik il-
piena ma tkunx manifestament sproporzjonata jew sakemm ma jirrizultax i
[-ewwel gorti tkun nagset milli taghti importanza lil xi aspett partikolari tal-
kaz (u anke, possibilment, lil xi cirkostanza sussegwenti ghas-sentenza ta’
[-ewwel gorti) li kien jincidi b’mod partikolari fuq il- piena. S’intendi, kif diga’
nghad, “sentencing is an art rather than a science” u wiehed ma jistax
jippretendi xi precizjoni matematika jew identita’ perfetta fit-tqabbil tal- fatti
ta’ kaz ma’ iehor jew tal-piena erogata fkaz ma’ dik erogata f'kaz iehor.

15. [l-gurisprudenza prevalenti f'dan il-kuntest, tghallem |i meta
Qorti tigi biex teroga piena trid tiehu kont taé-cirkostanzi kollha li
jsawru |-kaz, jigifieri dawk tal-vitmi, I-interessi tal-komunita kollha
kemm hi, kif ukoll dawk tal-hati. F’'dan is-sens, kemm il-
revizjoni imholli lilha, il-Qorti tal-Appell Kriminali trid tistharreg appell
fuq il-piena inflitta kemm billi tqis :

(a) ic-cirkostanzi kollha prevalenti li [-Qorti tal-Ewwel Istanza setghet
kienet f'gaghda li tara; kif ukoll,

(b) skont kif imsemmi fis-sentenza Butler tqis anke, possibilment, lil
Xi cirkostanza sussegwenti ghas-sentenza ta’ I-ewwel qgorti.

Ikkunsidrat

16. L-appellanti irregistraw ammissjoni inkondizzjonata ghal dawn
it-tiet imputazzjonijiet.  Kif jidher bic-Car mis-siltiet tal-artikoli
imsemmija aktar il-fuq il-piena ta’ sitt xhur prigunerija hija I-minimum
li I-Qorti setghet taghti skont |-artikolu 5 tal-Kapitolu 61 tal-Ligijiet ta’
Malta. Il-piena erogata mill-Qorti tal-Magistrati (Malta) ma kienetx
tmur barra mill-parametri legali izda kienet piena fil-parametri tal-Ligi
u kienet piena li dik il-Qorti setghet teroga ghar-reati li taghhom I-
appellantiammettew. Kif tghid I-Avukat Generali kienet piena li izjed
togrob lejn il-minimum milli lejn il-maximum tal-pieni erogabbli.




17. [l-piena ta’ prigunerija ghar-reati li l-appellanti ammettew u
gew misjuba hatja taghhom ma kienetx zbaljata fil-prin¢ipju kemm
minhabba li dawn huma megqjusa bhala reati ta’ natura serja, i
jistghu, f'¢erti ¢irkostanzi, anke jimminaw is-sigurta tal-Istat, kif ukoll
minhabba li n-numru ta’ persuni li jingabdu jikkommettu reati ta’ din
in-natura sploda I-fug fdawn I-ahhar snin.

18. F’dawn [-ahhar snin, in-numru tar-reati li jinvolvu l-uzu ta’
passaporti jew dokumenti tal-identita foloz biex persuni jidhlu jew
johorgu minn Malta zdiedu b’'mod gawwi hafna.! Evidentement
Malta geghda tigi wkoll uzata bhala post ta’ tranzitu ghal persuni |i
jkunu gejjin prin¢ipalment minn paijjizi barra mill-Unjoni Ewropea
(extra-komunitarji) sabiex, bis-sewwa jew bid-dnewwa, jidhlu fxi
pajjiz tal-Unjoni Ewropea — kemm jekk ikollhom permessi biex jidhlu
f'dan it-territorju kemm jekk le.

19. Li kieku dan id-dhul u hrug ikun imwettaq b’mod legali, minn
persuni intitolati, bl-uzu tal-identita proprja u ta’ dokumenti uffic¢jali
genwini, ma kien ikun fih xejn hazin. Anzi. |zda I-problema principali
f'dawn il-kazijiet li gew decizi minn dawn il-Qrati imsemmija aktar il-
fuqg - u li ftemp ta’ ftit snin gew ilanhqu I-mijiet - juru li mhux kulhadd
lest li jidhol jew johrog minn dan il-pajjiz lejn pajjizi tal-Unjoni
Ewropea b’mod Legali. Din il-Qorti mhix sejra tidhol fuq ir-ragunijiet
ghaliex dawn il-persuni jkunu rrikorrew ghal modus operandi illegali
biex jidhlu jew johorgu minn Malta. Jinghad illegali, peress li, bhala
regola, dan it-tip ta’ dhul fi u hrug minn dan il-pajjiz minghajr
dokumenti jew b’dokumenti foloz imur kontra I-ligijiet ta’ dan il-pajjiz.

20. L-esperjenza turi li bosta minn dawn il-persuni jkunu geghdin
ifitxu rifugju jew ikollhom ragunijiet ta’ natura umanitarja li minhabba
fiha jaharbu mit-territorji nativi taghhom. |zda I-problema
tikkomplika ruhha ghalihom meta dawn il-persuni mhux biss
jiddeciedu li jivjaggjaw minghajr dokumenti, izda wkoll b’dokumenti
tal-identita jew passaporti foloz, u jingabdu wkoll f'xibka ta’ persuni
li jifformaw parti minn organizzazzjonijiet kriminali mifruxa mad-dinja
kollha, attrezzati sa snienhom u organizzati tajjeb, li japprofittaw
minn min ikun irid jivjaggja minn pajjiz ghall-iehor jew minghajr
dokumenti ta’ identita jew bl-uzu ta’ dawn id-dokumenti tal-identita
jew passaporti foloz. Dawn |-organizzazzjonijiet kriminali jipprovdu
servizz, gieli komplut, ghal kull min ikun irid jivjaggja — inkluz u b’'mod
partikolari b’'mod illegali igifieri bla dokumenti jew b’dokumenti tal-

lhttps://www.maltatoday.com.mt/news/national/107097/prison _costs soar with 443 jailed over fals
e passports in_two years#.YQqijY4zblU
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identita jew passaporti foloz - biex jidhol fl-Unjoni Ewropea, kemm
minn barra |-Unjoni kif ukoll minn paijjiz ghall-iehor tal-Unjoni
Ewropea. Dan, naturalment, irrispettivament jekk dawn in-nies
ikollhomx |-awtorizzazzjonijiet mehtiega biex jidhlu f'dan it-territorju
jew le u dan ukoll, irrispettivament minn fejn ikunu gejjin.

Dawn il-kazijiet bilfors iridu jitgiesu minn dawn il-Qrati fuq il-
meriti individwali taghhom. Ikun hemm kazijiet fejn id-dhul fit-
territorju ta’ pajjiz — anke b’'modus operandi li normalment jitgies
illegali jista’ jkun gustifikat — bhal fdawk il-kazijiet genwini ta’
persuni skont kif imsemmija fil-Konvenzjoni ta’ Ginevra tat-28 ta’
Lulju 1951 il-United Nations Convention Relating to the Status
of Refugees u li Malta hija firmatarja ghaliha. |zda bosta drabi
jirrizultaw kazijiet ta’ persuni li ma jkunux dagshekk genwini u li
jirrikorru ghal dan il-modus operandi xorta wahda. Verament ma
tistax tgieghed lil kulhadd fl-istess keffa, u huwa ghalhekk li I-Qorti
trid tistharreg kull kaz partikolari. Zgur hu li I-Qorti ma tistax taghlaq
ghajnejha ghall-fatt li I-ligijiet tal-pajjiz li fihom ghandha gurisdizzjoni
iridu jigu mharsa, u ma tistax taghmel ta’ bir-runha li dawn jezitu ghal
kategorija ta’ nies, izda mhux ghal katergorija ohra. Ir-regoli tal-
immigrazzjoni jridu jigu salvagwardjati bhal kull ligi ohra li tkun tezisti
fil-pajjiz, altrimenti jigri li tirrenja l-anarkija fuq il-bahar dagskemm
fuq l-art.

Hi X’inhi I-vera raguni wara I|-fatt li bosta persuni jaghzlu li
juzaw lil Malta bhala post ta’ tranzitu biex jidhlu fl-Unjoni Ewropea
b’dokumenti tal-identita foloz jew passaporti foloz, jew passaporti
jew dokumenti tal-identita genwini izda kontenti xi informazzjoni
falza, jibga’ I-fatt li din il-modalita ta’ vjaggjar b’dawn it-tip ta’
dokumenti hija attivita illegali kumplessa. U la fil-kliem u l-angas fl-
ispirtu taghha I-United Nations Convention Relating to the
Status of Refugees ma hija intiza li taghti |-barka lil dawn it-tip
t'abbuzi u ksur lampanti tal-ligijiet tal-immigrazzjoni.

Ebda Stat ma jista’ jibga’ ¢ass quddiem din ir-realta’;
dagskemm b’mod ingenwu jahseb li kull min jirrikorri ghal dawn il-
metodi ta’ vjaggjar huwa vitma tac¢-¢irkostanzi. Ghal min irid jiftah
ghajnejh u jaffronta r-realta tal-fatti, minghajr ma jkun moghmi minn
battalji ideologi¢i jew sahansitra anke xprunat minn interessi angas
nobbli, I-istorja Ewropea moderna tipprova kemm dan hu minnu.

Anke |-kazistika tipprova wkoll li minbarra z-Zieda enormi fin-
numru ta’ dawn il-kazijiet, dagstant iehor kiber il-livell ta’




sofistikazzjoni fil-kwalita tal-modus operandi ta’ min irid jisfrutta lil
dawn in-nies li jaghzlu li jivjaggjaw b’mod illegali b’'mod partikolari
dawk li juzaw dokumenti t'identita jew passaporti foloz. Il-problema
hi pero li mhux biss min jisfrutta lil dawn in-nies ikun gieghed jikser
il-Ligijiet, izda wkoll min jirrikorri ghal dawn il-metodi illegali biex
jidhol fit-territorju ta’ dan il-paijjiz ikun gieghed jikser il-ligi ta’ dan il-
pajjiz.

25. Anke |-fatt wahdu li Malta geghda tigi uzata — ossija abbuzata
- bhala post ta’ tranzitu ghalbiex persuni jidhlu jew jivjaggjaw,
b’dokumenti u/jew identita foloz, lejn paijjizi tal-Unjoni Ewropeja, hija
parti minn din l-istratagemma sofistikata intiza li, fost affarijiet ohra,
kemm jista’ jkun, tiddevja I-attenzjoni tal-awtoritajiet tal-
Immigrazzjoni tal-pajjizi destinatarji mhux biss dwar I-identita vera
tal-persuni li jkunu geghdin jaslu fdik I-art, izda wkoll dwar il-
provenjenza originali taghhom. U bosta minn dawn in-nies jaghrfu
sew Kif jisfruttaw u jabbuzaw mis-sistema u dawk il-Ligijiet li huma
intizi li jaghtu protezzjoni u kenn il min ikun verament genwin.

26. Dawn huma ragunijiet serji li suppost igajmu thassib dagstant
iehor serju fmohh nies ta’ rieda tajba. lzda fdawn I|-ahhar snin
donnu |li s-socjeta Ewropea giet magbuda fbattalji ideologici,
b’posizzjonijiet kontrastanti u kontrapposti, difficilment rikonciljabbli,
li mhux ged ihalluha tirraguna b’mod oggettiv dwar I-implikazzjonijiet
serji kollha ta’ dawn il-prattici illegali imsemmija aktar il-fuq, li fl-
ahhar mill-ahhar huwa holga fil-katina ta’ pratti¢i ta’ traffikar ta’
persuni b’dokumenti jew b’identita foloz, minn pajjiz ghall-iehor; anzi
certi posizzjonijiet jaslu li jibbanalizzaw jew jitrivjalizzaw ir-ragunijiet
serji u l-importanza wara r-raguni ghaliex jezistu I-ligijiet tal-
immigrazzjoni f'dan il-pajjiz bhal fil-pajjizi Ewropej l-ohra. U
minhabba f'hekk ukoll jigri li dawk il-kazijiet li ma jkunux genwini
jiehdu I-post u r-rizorsi li jkunu immirati ghal dawk li jkunu genwini.

27. L-interess Quridiku ahhari tutelat b’dawn il-Ligijiet tal-
immigrazzjoni u li joholqu dawn ir-reati in disamina, huwa s-
salvagwardja tad-drittijiet, tal-benessere u tas-sigurta tal-persuni
kollha — irrispettivament mir-razza, kulur, eneru religjon eccetra - i
jkunu jghixu fit-territorju tal-pajjiz ta’ tranzitu jew destinatarju fit-
territorju tal-Unjoni Ewropea - u li jigi salvagwardjat il-principju tal-
verita, tal-genwinita u tal-awtenticita tal-identita u nazzjonalita tal-
persuni li jkunu jridu jivjaggaw minn pajjiz ghall-iehor. Dawn il-ligijiet
iridu jraznu lil min mhux lest, ghal raguni jew ohra, li jirrispetta dawn
il-prinCipji tal-verita, genwinita u awtenticita. Ghalhekk ikun irid isir




stharrig ghaliex persuna (jekk tkun genwina u onesta) tkun trid
tivjaggja minn pajjiz ghall-iehor minghajr ma tizvela I-vera identita u
nazzjonalita’ taghha — u anzi tuza identita falza u dokumenti foloz;
ghaliex, (jekk persuna tkun genwina u onesta) ghandha tasal li
tirrikorri ghall-habi tal-identita, nazzjonalita u l-origini taghha b’dak
II-mod; jekk hux skont, u rispettuz, tal-principju tas-sewwa u tad-Dritt
li persuna tivjaggja jew tittenta li tivjaggja minn pajjiz ghall-iehor bl-
uzu ta’ dokumenti mhux taghha jew b’dokumenti foloz; ghaliex
persuna m’'ghandhiex taghmel uzu minn dokumenti genwini biex
tivjaggja, jew tistenna li jkollha dokumenti genwini biex tkun tista’
tivjaggja eccetra.

28. Parti mill-corpus delicti fdawn il-kazijiet huma |-passaporti jew
dokumenti tal-identita li jkunu falsifikati jew li jkollhom informazzjoni
falza fihom. Generalment passaport jew dokument tal-identita
huma dokumenti li bihom persuna tista’ tivjagga minn paijjiz ghal
iehor, inkluz fl-Unjoni Ewropea. Huma dokumenti mahruga minn
Stat Sovran li huma intizi bhala mezz ta’ prova tal-identita tal-
persuna li lilha jkunu gew mahruga; u fil-kaz ta’ passaport jista’ wkoll
iservi ta’ prova tan-nazzjonalita’ tal-persuna lilha jkun gie mahrug
dak il-passaport. Huma dokumenti ghalhekk li jinhargu taht I-
Awtorita ta’ Stat u li jatribwixxi fiducja pubblika lil dawk id-dokumenti
fir-relazzjonijiet bejn Stati Sovrani; u biex bis-sahha ta’ dawk id-
dokumenti I-Istat li jir¢ievi lil persuna li lilha jkun inhargu dawk id-
dokumenti jkun jista’ jac¢cetta fit-territorju tieghu lil dik il-persuna li
lilha jkun inhareg dak id-dokument, bil-garanzija tal-Istat li jkun
hargu.

29. L-oggett guridiku tutelat ghalhekk huwa mhux biss is-
salvagwardja tal-garanziji tal-veracita, l-integrita, l-awtenticita u |-
genwinita tad-dokumenti msemmija, izda wkoll tal-fidu¢ja pubblika
imgeghda minn Stat Sovran fil-garanzija li jkun ged jipprovdi fir-
rigward tal-veracita, |-integrita, l-awtenti¢ita u I-genwinita tal-identita
tal-persuna li tkun ged iggorr dawk id-dokumenti. Ghalhekk ukoll
huwa mehtieg li jsir uzu xieraq ta’ dawn id-dokumenti; u huwa wkoll
ghalhekk li I-Ligi tipprojbixxi li persuna tuza passaport jew dokument
tal-identita mahrug fisem persuna ohra jew li tuza passaport jew
dokument tal-identita foloz. Dan ghar-raduni li jekk persuna tuza
passaport jew dokument t'identita mahrug fisem persuna ohra jew
tuza dokument jew passaport falz, jigu stultifikati kompletament il-
garanziji li kull passaport jew dokument t'identita iehor igorr mieghu
kif hawn fug imsemmija.




30. L-istorja ricenti Ewropea tghallem |i dagskemm kien hemm
nies genwini li dahlu fit-territorju Ewropew, dagstant iehor kien
hemm ohrajn - li ghamlu stragi f'diversi pajjizi inkluz dawk tal-Unjoni
Ewropea - u Ili dahlu fit-territorju Ewropew bl-uzu ta’
dokumentazzjoni falza jew minghajr dokumentazzjoni. U din ukoll
hija wahda mir-radunijiet ghaliex certi Stati individwali u I-istess
Unjoni Ewropea bdiet tiehu certi mizuri aktar restrittivi fdan il-
versant.2 Din zgur mhix kwistjoni banali jew traskurabbli.

31. Dawn ir-ragunijiet imsemmija aktar il-fuq juru wkoll ghaliex
meta |-Qorti tal-Magistrati teroga |-piena ta’ prigunerija effettiva
f'dawn il-kazijiet, hija ma tkunx zbaljata fil-prin€ipju. Anzi, din il-Qorti
taghmel riferenza ghal sentenza, de¢iza minn din il-Qorti presjeduta
mill-Prim’Imhallef Emeritu Vincent de Gaetano fl-ismijiet The Police
vs. David Abekunle and John Austen deéiza nhar id-9 ta’ Gunju
2009, fejn dawk l-appellanti kienu mixlija bir-reat taht l-artikolu
32(1)(c) tal-Kapitolu 217 tal-Ligijiet ta’ Malta nonche, bhal fdan il-
kaz, |-artikolu 189 tal-Kodic¢i Kriminali. Dik il-Qorti kienet konfrontata
b’xi argumenti li gew sollevati wkoll f'dan I-appell. Sejra ssir
riferenza b’siltiet riprodotti integralment ghal skans ta’ kull ekwivoku:

2. Both Abekunle and Austen pleaded guilty to these charges and were
sentenced to one year imprisonment each. They gave notice of appeal, and
the application of appeal was filed on the 9th January 2009. Their grievance
is in the sense that they consider that the punishment inflicted upon them
was excessive. Their learned counsel, Dr Giannella Caruana Curran, who
was appointed by this Court on the 29th May 2009 to assist them, made
reference to relatively similar cases where the punishment of imprisonment
was suspended in terms of Article 28A of the Criminal Code?.

3. From the evidence, including appellants’ statements made to the Police,
it transpires that appellant Abukenle has been in Malta since 2006, when
he arrived here as an irregular immigrant by boat from Libya. After spending
some time in detention according to immigration procedures he was
transferred to the Hal Far Open Centre. His claim for asylum has been
rejected by the Commissioner for Refugees. Appellant Austen, on the other
hand, appears to have entered Malta surreptitiously some time around the
15th of September 2008 together with four other persons — at least this is
what he told the police. The Immigration Police have no record of this
arrival. Both Abukenle and Austen were apprehended at the airport on the

2 https://www.consilium.europa.eu/en/policies/fight-against-terrorism/. Ara wkoll
https://www.europol.europa.eu/newsroom/news/experts-meet-to-tackle-document-fraud-key-factor-in-
serious-and-organised-crime-and-terrorism; kif ukoll : https://www.europol.europa.eu/activities-
services/main-reports/european-union-terrorism-situation-and-trend-report-2021-tesat ; ara wkoll :
https://www.unodc.org/documents/terrorism/Publications/Digest _of Terrorist Cases/English.pdf ;
https://www.france24.com/en/france/20201105-macron-urges-europe-to-strengthen-border-controls-
after-terror-attacks; https://www.europarl.europa.eu/doceo/document/E-9-2020-006223 EN.html;
https://www.thetimes.co.uk/article/nice-terror-attack-migrant-tried-to-behead-victims-k255cxd5m;
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28th December 2008 (that is a day prior to their arraignment in court) when
they attempted to leave Malta bound for Milan using forged Spanish identity
cards (exhibited at fol. 6 and 7 of the record of the proceedings). Both claim
that they “found” these documents in the street in Paceville. They were on
their way to Italy using tickets purchased in the names shown on the forged
documents, that is Blessing Enadeghe and Roland Erabou, both ostensibly
residing in Madrid. The maximum punishment for the offence contemplated
in Article 32(1)(c) of Cap. 217 is two years imprisonment, whereas the
maximum punishment for the offence contemplated in Article 189 of the
Criminal Code is of imprisonment for one year.

4. This Court must make it absolutely clear at the outset that it considers
border security to be a very important and a very serious matter, and that
any attempt to bypass, breach or otherwise circumvent such security by
means which are illegal must consequently be regarded as a very serious
offence. Itis true that, as learned counsel for the appellants has ably shown,
the Inferior Courts have, on a number of occasions, dealt with relatively
similar cases with a suspended prison sentence. This Court, however, is of
the view that such sentences cannot possibly serve as an effective
deterrent against attempts to gain access to Malta and/or to the European
Union illegally. This Court is of the view that, as a general rule, such cases
should be met with a prison sentence with immediate effect, and that,
always as a general rule, anything short of an immediate prison sentence
amounts to taking a very myopic view of the whole issue of border security.
The Inferior Courts should resist the temptation to deal lightly with such
cases simply because the accused pleads guilty upon arraignment — as
seems to have been the case in at least two of the three cases referred to
by learned counsel for the appellants.

5. In the instant case, appellants were in Malta without proper documents
and they attempted to compound their “irregular” position by using forged
Spanish identity cards to obtain entry into Italy. In the circumstances the
court of first instance was perfectly justified in imposing a prison sentence
of one year with immediate effect.

6. For these reasons, this Court dismisses the appeal and confirms the
judgment of the first court.

3 llI-Pulizija v. Ahmed Mohamed Shih Ahmed, 22/12/2008 — six months
imprisonment suspended for three years; The Police v. Imuru Bawa Ridwan and
others, 25/03/2009 — two years imprisonment suspended for four years; and The
Police v. Keshavarz Majid and others, 30/03/2009 — six months imprisonment
suspended for two years — all judgments of the Court of Magistrates (Malta).

32. Fis-sentenza Abekunle et din il-Qorti ghalhekk — sa mill-2009
fejn dan il-fenomenu kien ghadu relattivament fil-bidu tieghu —
sahqget li bhala reqola generali (ripetuta darbtejn, kif jidher fis-silta
citata), dawn il-kazijiet ghandhom jigu puniti b’sentenza ta
prigunerija effettiva in kwantu kull piena ohra li ma tkunx prigunerija
effettiva, titgies bhala li ma tkunx geghda tqis is-serjeta wara I-
kwistjoni tas-sikurezza tal-fruntiera. Biss kif jidher mill-istess




33.

34.

35.

sentenza ma nagsux ukoll il-kazijiet ta’ persuni li kkommettew reati
tal-istess natura kommessa mill-appellanti f'dan il-kaz, li kienu gew
sanzjonati permezz ta’ sentenzi ta’ prigunerija fil-forma sospiza
taghha.

Fis-sentenza moghtija minn dik |-istess Qorti, komposta mill-
istess Imhallef fl-appell kriminali lI-Pulizija vs. Mohammed Haga
deciz fI-20 ta’ Mejju 2010, il-Qorti kienet aktar enfatika meta stqarret
Is-segwenti:

5. Kwantu ghall-piena — u hawn tajjeb li jigi osservat li I-ewwel qorti, fis-sentenza
appellata, hadet in konsiderazzjoni |-Artikolu 17 imsemmi ghal dak li jirrigwarda
konkors materjali bejn l-ewwel u t-tieni imputazzjoni — filwaqt li I-piena skond |-
Artikolu 189 tal-Kap. 9 hija ta’ prigunerija ghal zmien mhux izjed minn sitt xhur, il-
piena ghar-reat ipotizzat fl-ewwel imputazzjoni (Artikoli 28 u 32(1)(g) tal-Kap. 217)
hija ta’ prigunerija ta’ mhux aktar minn sentejn (jew multa, jew prigunerija u multa
flimkien). Kif din il-Qorti kellha I-opportunita’ li tosserva diversi drabi, id-dhul fMalta
minghajr dokumenti jew b’dokumenti foloz hija haga serjissima, u li tincidi fuq is-
sigurta’ ta’ |-iStat. Li wiehed anke jghaddilu mill-antiporta ta’ mohhu li dan jista’
jkun kaz ta’ sentenza sospiza juri kemm I-istituzzjoni tas-sentenza sospiza tista’
tigi abbuzata. L-ewwel qorti f'dan il-kaz, tenut kont, kif inghad, li si trattava ta’ dhul
f'Malta b’dokumenti foloz, u fejn ma jirrizultax li kien hemm xi cirkostanzi specjali
jew straordinarji li wassal ghal tali dhul b’dawk id-dokumenti, ghamlet sew li tat
sentenza ta’ prigunerija b’effett immedjat. Ghalhekk anke dan it-tieni aggravju ged
jigi respint.

Anke din il-Qorti kif komposta fis-sentenza Il-Pulizija vs.
Abdul Mohsin HAMAD u Simon Gatlaih DAK deciza fit-8 t'April
2021 gablet mal-konsiderazzjonijiet maghmula mill-Prim’Imhallef
Emeritu Vincent de Gaetano fAbekunle et u Haga, meta
ikkonfermat sentenza ta’ sena prigunerija moghtija mill-Qorti tal-
Magistrati (Malta) ghal reati ta’ natura simili ghal dawk in disamina u
dan wara li sahqet li dawn saru kazijiet pjuttost komuni, huma ta’
serjeta’ liema bhalha minhabba li I-komportament tal-hati jista’
jimmina s-sigurta’ tal-Istat u ghalhekk dan kellu wkoll rifless fil-piena.

Dan qieghed jinghad ukoll in kwantu fdawn I-ahhar snin,
ghalkemm il-Qorti tal-Magistrati, li mhix marbuta bi precedent jew bi
gwida ghas-sentenzjar taghha, zviluppat ukoll forma ta’ politika ta’
sentenzjar simili ghal dawn ir-reati li taghhom I-appellanti gew
misjuba hatja, u reati tal-istess natura, bil-maggoranza assoluta
taghhom f'dawn |-ahhar sentejn, madwar 262 kaz, jirCievu sentenza
ta’ sitt xhur prigunerija.




36. Huma evidenti |i fdawn il-kazijiet, il-Qrati ta’ Gustizzja
Kriminali fMalta jqisu |-aspetti retributtivi u preventivi tal-piena bhala
li jakkwistaw importanza magguri milli fkazijiet ta’ reati ohra. Dan
ukoll fid-dawl tal-obbligi internazjonali ta’ Malta f'dan il-qasam.

37. B’hekk il-kwalita tal-piena erogata mill-Qorti tal-Magistrati,
igifieri dik ta’ prigunerija kienet korretta fic-¢irkostanzi u ma jistax
jinghad li kienet Zbaljata fil-principju; u s-sentenza moghtija mill-
Qorti tal-Magistrati (Malta) f'dan il-kaz kienet issegwi din il-politika
ta’ sentenzjar li jirrizulta kjarament li §iet adottata f’kazijiet analogi.

38. Inoltre, kif diga gie spjegat aktar il-fug, l-ammont ta’ sitt xhur
prigunerija msemmi mid-Difiza fdan il-kaz tirrizulta li kienet piena I-
izjed komuni filwaqt li kienet tirrizulta wkoll fil-minimum ghal kazijiet
ta’ din in-natura.® Kif muri diga kemm fis-sentenzi Abekunle et,
Haga, kif ukoll fis-sentenza Hamad et, fost |-ohrajn, it-terminu ta’
prigunerija emanat kien akbar minn sitt xhur prigunerija. 1zda f'dan
il-kaz, mis-sentenza appellata jirrizulta li [-Qorti tal-Magistrati (Malta)
ma semmietx jekk applikatx ukoll I-artikolu 17 tal-Kodic¢i Kriminali,
igifieri I-konkors ta’ reati u ta’ pieni meta giet biex teroga I-piena
taghha. F’dan il-kaz ghalkemm il-Qorti tal-Magistrati ma semmiet
xejn din il-Qorti tifthem li kien applikabbli ghall-kaz dak imsemmi fil-
paragrafu (h):

meta zewg reati jew izjed, li flimkien ma jaghmlux delitt ikkwalifikat, iservu bhala

mezz biex isir reat iehor, sew ikkwalifikat jew semplic¢i, ghandha tinghata I-piena
ghar-reat |-aktar gravi.

39. B’hekk meta I-Qorti tqis kull kaz fuq il-meritu tieghu jirrizulta
b’mod ¢ar, anke mill-gurisprudenza l-izjed ri¢enti, li kazijiet bhal
dawk in disamina, imwetga bil-mod kif gie msemmi fl-atti, jigu bhala
regola, sentenzjati ghall-piena ta’ sitt xhur prigunerija effettiva. Din
maz-zmien zviluppat bhala forma ta’ sentencing policy mhux
ufficjali, izda li tirrizulta li hija konsistenti. Din il-Qorti, fil-fattispecie
ta’ dan il-kaz, ma tarax ghaliex din il-linja ta’ sentenzjar ghandha
tigi disturbata.

3 Kif jirrizulta wkoll mill-istatistika li giet pubblikata mill-Ministeru tal-Intern imsemmija aktar il-fug,
jirrizulta li din il-politika ta’ sentenzjar ta’ sitt xhur prigunerija fl-istragrande maggoranza tal-kazijiet I-
anqas kienet geghda sservi ta’ deterrent effikaci in kwantu dawn it-tip ta’ kazijiet xorta wahda baqghu
jigu kommessi f'numri kbar.




DECIDE

Ghaldagstant il-Qorti tilga’ I-appell u tirriforma s-sentenza appellata
biss f’dik il-parti li tikkon¢erna I-piena li giet inflitta billi thassarha fejn
erogat il-piena ta’ disa’ xhur prigunerija filwaqt li minflok tikkundanna
lill-hatja ghall-piena ta’ sitt xhur prigunerija kull wiehed minnhom.

Altrimenti safejn mhux mibdul b’din is-sentenza, il-Qorti tikkonferma
s-sentenza appellata.

Aaron M. Bugeja
Imhallef




