QORTI TAL-APPELL

IMHALLFIN

ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
PRESIDENT

ONOR. IMHALLEF TONIO MALLIA
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar il-Hamis, 13 ta’ Ottubru, 2022.
Numru 18

Rikors numru 272/2021/1
Wara d-decizjoni tal-Kumitat tal-Kamra tal-Periti BPC 1903 fl-ismijiet:

Simon Ciantar
V.
Perit Elena Borg Costanzi

1. Dan huwa appell tal-Perit Elena Borg Costanzi minn decizjoni moghtija
mill-kumitat tal-Kamra tal-Arkitetti fit-2 ta’ Awwissu 2021 li sabet lill-appell-
anti hatja ta’ ¢erti nuggasijiet fil-gadi tal-professjoni taghha ta’ perit. Il-fatti

relevanti huma dawn:

2. Saru xoghlijiet ta’ kostruzzjoni f'sit fSan Gwenn u, matul dawn ix-xogh-
lijiet, kellu jitnehha hajt li kien iservi ta’ Iqugh ghal vetturi li jghaddu minn
rampa privata. Bit-twaqqigh tal-hajt ma kien ikun hemm xejn li jzomm

vettura li, fkaz ta’ manuvra hazina, taga’ minn gholi konsiderevoli. Ghal-
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hekk, bil-hsieb li jigi evitat dan il-perikolu tgieghdet struttura temporanja

flok il-hajt originali.

3. Dwar din l-istruttura, fil-25 ta’ Marzu 2019 sar rapport fisem l|-appellanti i

jghid hekk:

»With reference to the site in caption and the protection fence at the
rear of the property please find below explanation regarding the
matter.

»Prior to excavation works commencing, upon inspection of third party
walls it was noted that the wall at the back of the site was constructed
unevenly being both off plumb and alignment and over no foundations
......... As a precaution for the vibrations which would be occurring
during excavation, it was suggested to remove the height of the wall
and replace it with a temporary fence. This was in fact done with the
consent of the owner of the third party property. ... ... ...

»The fence was re-inspected today and found to be stable whereby
one could note that it is properly bolted to the walls and at the inter-
section between the fences extra reinforcement was done to stabilize
the fence. ... ... ...

e r e due to the lack of toothing between the concrete and the
masonry wall, the poor foundation conditions and the vibrations during
excavation works, there is a slight detachment between the concrete
screed and the wall. For this reason it is not advisable to build any
permanent wall on the existing wall prior to repair works. Ideally the
new construction work would be complete until the same level of the
wall. If this matter cannot wait till then, one would have to work from
the side of the site by means of a tower crane (no access by mobile
crane) which should be installed within the next 3-4 weeks. Alter-
natively, one can carry the repair works from the side of the third party,
however this would block the access to the existing ramp leading to
the garages found in level -1 for a period of time which obviously
would need to have the consent from all tenants.«

4. Fit-13 ta’ Mejju 2019 Simon Ciantar ressaq ilment lill-Kamra tal-Arkitetti

konta l-appellanti. L-ilment ighid hekk:

»| want to make an official compliant for gross negligence and incom-
petence against Perit Elena Borg Costanzi for a report issued to the
buildings regulations officer regarding the safety of a barricade closing
off a drive-in from a dangerous building site ... ... ...

»This is the drive-in to my office garage. The dividing wall to the next
property was demolised by the developer and replaced by this flimsy
barricade which is the only thing protecting all garage users from a 3
storey drop. | have been reporting the developer for the last 3 months.
Finally when action was to about to be taken the developer produced
a report from Architect Elena Borg Costanzi saying that this wall is
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safe for use as a barrier in a drive-in! Because of this report the
building regulations officer cannot impose the fines he was about to
charge. ... ... ..«

ll-Kkamra tal-Arkitetti gharrfet lill-appellanti b’dan I-ilment u stednitha
taghmel l-osservazzjonijiet taghha dwaru u talbitha wkoll taghrif relevanti
ghall-kaz. L-appellanti wiegbet u tat it-taghrif mehtieg. Wara li I-kumitat
tal-Kamra tal-Arkitetti stharreq il-kaz, sar ir-rapport tat-2 ta’ Awwissu 2021

li minnu sar dan I-appell. Ir-rapport ighid hekk:

»The council of the Kamra tal-Periti reviewed the facts of the case as
outlined above at its meeting of the 2" August 2021. ... ... ...

»The council assessed the case on the basis of the information
provided by both parties to determine whether the Perit was respons-
ible for professional misconduct on the basis of criteria set by the
Periti Act, Cap. 390 and subsidiary legislation, including:

»a. breach of the Professional Code of Conduct

»b. breach of a directive of the Kamra tal-Periti

»C. professional negligence, misconduct or malpractice

»d. behaviour that brings the profession into disrepute.
»The council considered that:

»(1) SC [Simon Ciantar] reported EBC [Elena Borg Costanzi] “for
gross negligence and incompetence ... for a report issued to the
buildings regulations officer regarding the safety of a barricade
closing off a drive-in from a dangerous building site at Triq
Bernardette San Gwann” and that in such report EBC stated “that
this wall is safe for use as a barrier in a drive-in.

»(2) EBC produced a copy of a report dated 25" March 2019 wherein
she stated that “As a precaution for the vibrations which would be
occurring during excavation it was suggested to remove the
height of the wall and replace it with a temporary fence. This was
in fact done with the consent of the owner of the third party
property. ... ... ... The fence was re-inspected today and found to
be stable whereby one could note that it is properly bolted to the
walls and at the intersection between the fences extra reinforce-
ment was done to stabilize the fence”. The BRO [building
regulations officer] subsequently confirmed receipt of this report
from EBC.

»The council noted that:

»(a) EBC did not state that the fence “is safe for use as a barrier in a
drive-in” as claimed by SC, but that it was “found to be stable”.
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»(b) Legal Notice 96 of 1968 (Building Safety Regulations) outlined a
number of responsibilities of “every contractor or other employer
of workmen who is undertaking any of the operations to which
these regulations apply”. These responsibilities include:

»In light of the above, the council noted that ever since 1968 the onus
for providing safe barriers to prevent falls lay squarely with the mason
or the contractor. With the coming into force of LN 88 of 2018, the
project supervisor appointed by the client is the person under whose
direct responsibility such matters fall, and the contractor is obliged to
follow the minimum requirements outlined in Schedule IV, even if not
specifically instructed by the project supervisor.

»On the basis of the investigation carried out by the council of the
Kamra tal-Periti, the following determinations were made:

»a. Breach of the Professional Code of Conduct — No breach
was detected by the council

»b. Breach of a directive of the Kamra tal-Periti — No breach was
detected by the council

»C. Professional negligence, misconduct or malpractice

»The council determined that the Perit, in certifying the fence
as stable, may have given the false impression to the
recipients of the report that the fence was an adequate
solution to safeguard occupants of the third-party property in
safely making use of the ramp leading to underlying garages.

»It is pertinent to point out that although the Perit was not
legally bound to certify the temporary fencing (vide LN 96 of
1968 and LN 88 of 2018), by producing such certification
Perit Borg Costanzi voluntarily chose to take on additional
liabilities over and above what a Perit is normally expected to
take. Although the temporary fencing may have been stable
as stated by the Perit, it is clear from the evidence submitted
that it was not suitable to withstand possible impact by
vehicles making use of the ramp. Thus, by issuing the afore-
mentioned certification Perit Borg Costanzi became respons-
ible to take more decisive action, namely to halt works and
order that adequate and structurally sound temporary works
were implemented to protect affected members of the public,
in particular the users of the garage ramp located alongside
the party line.

»In view of the above, the council determined that the Perit is
guilty of professional malpractice.

»d. Behaviour that brings the profession into disrepute

»The council determined that in providing misleading certi-
fication regarding the temporary fence and exposing the
public to unnecessary and altogether avoidable risk and
treating such risk without the rigour expected of a warrant
holder, Perit Borg Costanzi also brought the profession into
disrepute.
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»Having taken into account the above considerations and the fact that
Perit Borg Costanzi has a clean professional conduct record, the
council determined that a formal written warning shall be issued
against the Perit. This warning shall be registered in the records of
Perit Elena Borg Costanzi held by the Kamra, and shall constitute an
aggravating factor should any further complaints of a similar nature be
filed against the Perit in the future.«

L-appellanti ressget appell minn din id-decizjoni b’rikors tas-16 ta’ Settem-
bru 2021. Simon Ciantar wiegeb fl-4 ta’ Marzu 2022 u gal illi ma huwiex
kontradittur legittimu ghall-appell billi “m’ghandu ebda relazzjoni guridika
mal-appellanti”. B'dikriet tat-13 ta’ Mejju 2022 il-qorti lagghet talba tal-
Kamra tal-Periti sabiex din tintervjeni fil-proceduri in statu et terminis izda

I-Kamra tal-Periti ma ghamlitx sottomissjonijiet dwar |-appell.

Qabel ma ngisu I-meritu tal-appell ingisu |-e¢¢ezzjoni ta’ Simon Ciantar illi
ma huwiex kontradittur legittimu u illi I-pro¢eduri ghandhom jitkomplew

f’kontestazzjoni mal-Kamra tal-Periti.

Ir-reg. 6 tar-Regolamenti dwar il-Kamra tal-Arkitetti [‘L.S. 390.01”] jghid

hekk dwar appelli:

» 8. Kull arkitett u inginier ¢ivili, li jkun inghata piena taht ir-regola-
menti 5 u 6, jkollu d-dritt ta’ appell lill-Qorti tal-Appell kemme-il darba
jipprezenta rikors ghal hekk fi zmien hmistax-il gurnata minn meta
jircievi l-avviz tad-decizjoni dwaru. II-Qorti tal-Appell jkollha s-setgha li
thassar jew timmodifika d-decizjoni tal-kumitat tal-Kamra tal-Arkitetti, u
li taghti decizjoni dwar I-ispejjez tal-appell.«

Ir-regolament ma jghidx fkontestazzjoni ma’ min ghandu jsir I-appell.
Ghalkemm ighid illi “m’ghandu ebda relazzjoni guridika mal-appellanti”,
Simon Ciantar ghandu interess f'dawn il-pro¢eduri ghax kien hu illi ippro-

vokahom u kien hu li xtaq I-ezitu taghhom fis-sens tad-decizjoni appellata.

Ghalhekk ghandu interess jikkontesta I-appell.

Pagna 5 minn 12



Rikors numru 272/2021/1

11. L-ecc¢ezzjoni hija ghalhekk mi¢huda.

12. Nghaddu ghall-meritu tal-appell. L-ewwel aggravju jghid hekk:

»ll-kumitat tal-Kamra tal-Periti ma kienx kostitwit skond il-ligi

13/10/2022

»ld-decizjoni manifestament tmur kontra d-disposizzjonijiet tal-Kap.
390 u tal-Awviz Legali 210 tal-2000 kif emendat ghas-segwenti raguni-

jiet:

»M’hemm ebda prova illi I-kumitat li ddecieda dwar il-kaz tal-esponenti
kien ikkostitwit skond id-disposizzjonijiet tar-regolament 3 tal-Avviz

Legali 210 tal-2000 kif emendat.

»Skond l-istess regolament, il-kumitat ghandu jigi mahtur darba fis-
sena, jeleggu minn fosthom president, vici-president, segretarju u
tezorier u l-ismijiet tal-membri ghandhom jigu ppubblikati fil-Gazzetta

tal-Gvern.

»Minkejja I-fatt illi I-esponenti ghamlet il-verifiki taghha, ma setghet
tintra¢¢a ebda hatra tal-kumitat kif jiddisponi r-regolament u wisq ingas
ma setghet tintracéa |-pubblikazzjoni tal-membri tal-Kumitat fil-Gazz-

etta tal-Gvern.

»Fin-nuggas ta’ hatra formali tal-kumitat kif jiddisponi tali regolament
3, id-decizjoni ghandha titgies bhala nulla u invalida u minghajr ebda

effett skond il-ligi.«

13. Ir-reg. 5 tal-L.S. 390.01 ighid illi stharrig bhal dan ghandu jsir mill-kumitat

tal-Kamra tal-Arkitetti mahtur taht ir-Regolamenti nfushom. Il-qorti tithem

illi I-“council of the Kamra tal-Periti” msemmi fid-decizjoni appellata huwa

fil-fatt dan il-kumitat.

14. Ir-reg. 3 tal-L.S. 390.01 ighid hekk dwar il-hatra ta’ dan il-kumitat:

»3. It-tmexxija u l-amministrazzjoni tal-Kamra tal-Arkitetti tkun fdata
lil kumitat li jigi mahtur darba fis-sena mill-Kamra, u li jkun maghmul
minn ghaxar membiri, li jeleggu minn fosthom president, vi¢i president,
segretarju u tezorier; sitt membri jifformaw quorum. L-ismijiet tal-

membri tal-kumitat jigu pubblikati fil-Gazzetta tal-Gvern.«

15. L-ismijiet tal-membri tal-kumitat mahtura ghall-perjodu bejn Di¢cembru tal-

2020 u Dicembru tal-2021 gew pubblikati bin-Notifikazzjoni tal-Gvern

numru 1472 fil-Gazzetta tal-Gvern numru 20,541, tat-18 ta’ Dicembru

2020.
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Dan l-aggravju, li huwa x’aktarx fieragh, huwa ghalhekk michud.

It-tieni aggravju jghid illi “d-dec¢izjoni ma tindikax il-votazzjoni tal-kumitat

kif tiddisponi I-ligi” u gie mfisser hekk:

»Minn ezami tad-decizjoni li minnha ged isir I-appell odjern, jirrizulta illi
m’hemm ebda indikazzjoni dwar il-votazzjoni tal-membri tal-kumitat, kif
jiddisponi regolament 7 tan-Notifikazzjoni tal-Gvern 202 tal-1920.

»Regolament 7 tan-Notifikazzjoni jiddisponi illi “ebda decizjoni tali ma
tkun valida jekk ma jkunx hemm favur taghha I-voti ta’ mhux ingas
minn zewg terzi tal-membri prezenti fil-laggha tal-kumitat”.

»Minkejja tali disposizzjoni ¢ara kristall, ma jirrizulta ebda indikazzjoni
dwar jekk imgar saret votazzjoni fi hdan il-kumitat, u tali nuggas
ghandu jwassal ghan-nullitd tad-decizjoni billi huwa c¢ar illi r-regola-
ment jahseb ghall-modalita ta’ kif ghandha tittiehed id-decizjoni izda I-
kumitat ma rrikorriex ghall-votazzjoni, u dan wahdu jrendi d-decizjoni
nnifisha nulla u mhux skond il-ligi.«

Ghalkemm kien ikun aktar ghagqli ghall-kumitat, fid-dawl ta’ dak li jrid ir-
reg. 7 tal-L.S. 390.01, illi fi-decizjoni jindika wkoll kemm mill-membri pre-
zenti ivvutaw favur, il-presunzjoni fin-nuqqas ta’ prova kuntrarja tibga’
omnia preesumuntur rite et recte facta esse u kien imiss lill-appellanti
taghmel il-prova kuntrarja billi tharrek lis-segretarju tal-kumitat biex jixhed
dwar ir-rizultat tal-votazzjoni. Il-kumitat ghandu jitgies li jaf il-ligi i tir-
regolah u jekk irredistra decizjoni ghandu jitgies illi irregistraha bhala

decizjoni tieghu ghax ittiehdet kif trid il-ligi.

Dan l-aggravju wkoll huwa ghalhekk michud.

It-tielet aggravju jghid li d-decizjoni kienet ultra vires u gie mfisser hekk:

»ll-kumitat mar oltre I-poteri tieghu meta ddispona illi [-ammonizzjoni
ghandha tigi registrata fir-records tal-perit esponenti, liema registrazz-
joni ghandha tikkostitwixxi aggravvju fkaz ta’ Imenti ohra tal-istess
natura li jistghu jigu pprezentati fil-futur. F’dan ir-rigward, issir riferenza
ghar-regolament 6 tan-Notifikazzjoni tal-Gvern 202 tal-1920 kif emen-
dat, illi jiddisponi illi I-kumitat ghandu s-setgha biss illi jikkastiga lil perit
kif ser jinghad:

Pagna 7 minn 12



Rikors numru 272/2021/1 13/10/2022

21.

22.

23.

»“b’ammonizzjoni jew sospensjoni mill-ezercizzju tal-professjoni
ghal perijodu ta’ mhux aktar minn tnax-il xahar, jew b’sospensjoni
ghal kull Zzmien jew tnehhija ta’ persuna tali minn membru tal-
Kamra tal-Periti [recte, tal-Arkitetti].«

»Huwa owvju illi I-kumitat ghazel illi jmur kontra I-poteri tieghu meta
ddecieda illi ghandu jirregistra l-ammonizzjoni li nghatat lill-perit
esponenti u li ghandu jigi kkunsidrat jekk, fil-futur, ghandu jsir xi Iment
iehor. Dan bl-ebda mod m’huwa permess skond I-Awviz Legali u
jikkostitwixxi kastig perpetwu fil-konfront tal-perit esponenti minghajr
ebda bazi legali. Ghaldagstant, il-kastig imur oltre dan permess skond
il-ligi u ghandu jigi annullat.«

Huwa minnu illi, jekk — kontra dak li tawgura din il-gorti — ghad ikun hemm
xi Iment iehor kontra l-appellanti, dak I-ilment, jekk jinsab gustifikat,
ghandu jgorr mieghu I-piena li tidher xierga lill-kumitat ta’ dak iz-zmien i
jiehu d-decizjoni, u dik id-decizjoni ma ghandhiex tkun kondizzjonata bid-
decizjoni appellata. Fi kliem iehor, ghalkemm fkaz li ghad jista’ jingala’ fil-
futur il-kumitat ta’ dak iz-zmien ikollu s-setgha li jqis illi r-ripetizzjoni ta’
mgieba ¢ensurabbli titgies bhala infrazzjoni aktar gravi, dik tkun decizjoni
li tittiehed fdak iz-zmien u mhux minn issa. Kien ikun aktar korrett il-
kumitat li kieku flok “shall constitute an aggravating factor” qal “may
constitute an aggravating factor”, aktar bhala twissija milli bhala parti mill-
pieni. Dan ma jwassalx ghan-nullita tad-decizjoni, billi mhux id-decizjoni

kollha hija ultra vires izda jolqot biss il-parti vizzjata tad-decizjoni.

Bla hsara ghalhekk ghall-aggravji |-ohra, jekk id-decizjoni tinzamm fis-

sehh ghandha ssir korrezzjoni fid-decizjoni fdan is-sens.

Min-naha l-ohra |-qorti ma tara xejn hazin fil-fatt illi d-decizjoni tigi regis-
trata. Hija fost l-acta tal-kumitat u ghandha ghalhekk biss tigi registrata.
Barra minn hekk, ¢ertament hemm interess legittimu li jkun maghruf ir-
record tal-persuna, u I-fatt li kontrih ikun hemm diversi Imenti gustifikati

legittimament jista’ jkollu effett fuq il-piena, sakemm dik id-decizjoni
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tittiehed fil-waqgt opportun u mhux minn gabel. Hemm differenza bejn zball

li jittiehed darba u zball Ii jirrepeti runu darba wara ohra.

L-aggravju ghalhekk — sakemm id-decizjoni ma tithassax ghal xi aggravju
iehor minn dawk li ghad irridu ngisu — ghandu jintlaga’ biss fis-sens

imfisser fil-paragrafi 21 u 22, supra.

Ir-raba’ aggravju jghid illi I-appellanti “ma nghatatx I-opportunita illi tiskolpa

ruhha skond il-ligi” u gie mfisser hekk:

»ll-kumitat mexa kontra d-dispozizzjonijiet tar-regolament 7 tan-Notifik-
azzjoni tal-Gvern 202 tal-1920 kif emendat meta nagas milli jaghti lill-
esponenti l-opportunita li tiskolpa ruhha kif kellu obbligu illi jaghmel.

»Mill-istess decizjoni, jirrizulta illi I-kumitat investiga Il-ilment li kien
sarlu mill-intimat permezz ta’ email datat 13 ta’ Mejju 2019, li permezz
tieghu dan tal-ahhar kien allega illi I-esponenti kienet hatja ta’
negligenza grossolana u inkompetenza minhabba rapport illi hija
kienet issottomettiet lill-Building Regulations Office rigward il-barrikata
illi kienet ged taghlaq drive-in minn sit fi Triq Bernardette San Gwann
illi kienet ged tigi zviluppata u liema zvilupp kien ged issir taht is-
sorveljanza u r-responsabbilita tal-perit esponenti. Huwa wkoll kien
ipproduca post illi huwa kien ghamel fuq il-medja socjali fejn, fost I-
ohrajn, qgal illi d-developer kien ipproduc¢a rapport mill-perit esponenti li
jghid testwalment “this wall is safe for use as a barrier in a drive-in!”.

»L-esponenti nghatat kopja bil-miktub tal-allegazzjonijiet li kienu saru-
Iha da parti tal-intimat u kienet ipprezentat kopja tal-ittra li kienet giet
mghoddija lill-Building Regulations Office fejn spjegat il-gaghda peri-
koluza ta’ hajt ezistenti u I-mizuri li ttiehdu sabiex tali hajt jitnehha u jigi
sostitwit b’'mod temporanju b’“temporary fence”. Hi kienet spjegat lill-
Building Regulations Office illi dan kien sar bil-kunsens tal-proprjetarju
tas-sit adjacenti (prezumibbilment il-proprjetarju tas-sit tad-drive-in
ukoll), u spjegat x’passi setghu jittiehdu sabiex il-hajt jerga’ jittella’
b’mod permanenti kemm jista’ jkun malajr. Dan kollu jirrizulta mid-
decizjoni nnifisha. Minn qari tal-istess decizjoni jirrizulta illi I-perit
esponenti kkollaborat bi shih mal-kunsill u ghaddiet I-informazzjoni
kollha rikjesta minnha, inkluza korrispondenza illi kienet baghtet lill-
kuntrattur fejn issolleétitatu u fakkritu sabiex ir-rikostruzzjoni tal-hajt
issir kemm jista’ jkun malajr ... ... ...

»Kif jirrizulta mill-kontenut tad-decizjoni, u wara illi I-president tal-
Kamra tal-Periti ta’ dak iz-zmien kienet ikkorrispondiet mal-partijiet,
saret laggha tal-kunsill tal-Kamra tal-Periti nhar il-20 ta’ Mejju 2019
fejn is-sottomissjonijiet kollha gew riveduti u kien gie deciz illi I-kunsill
kellu jivverifika I-kontenut tar-rapport illi |-perit esponenti kienet
ghaddiet lill-Building Regulations Office.
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»lktar minn sentejn wara, il-kumitat iltaga’ fit-2 ta’ Awwissu 2021 biex
jirrevedi |-kaz u ghadda sabiex iddecieda dwar il-kaz minghajr ma ta
lill-perit esponenti I-opportunita moghtija espressament mill-ligi sabiex
tiskolpa runha dwar il-fondatezza o meno tal-allegazzjonijiet fid-dawl
tas-sottomissjonijiet kollha illi I-kumitat kellu ghad-dispozizzjoni tieghu,
inkluza I-informazzjoni ottjenuta mill-Building Regulations Office. Dan
kien obbligu legali tal-kumitat li nagas milli jakkorda lill-perit esponenti
l-opportunita biex tiddefendi lilha nnifisha u tali nuggas wahdu jrendi
nulla l-eventwali decizjoni illi ttiehdet u li minnha qed isir l-appell
odjern.

»QOltre illi tali obbligu legali tal-kumitat huwa espress mill-Avviz Legali i
ghat-tenur tieghu ttiehdu |-pro¢eduri kontra I-perit esponenti, dan in-
nuqgas jikkostitwixxi ksur tal-prin€ipju ta’ audi alteram partem. Jigi
relevat illi I-perit esponenti gatt ma nghatat l-opportunita sabiex
tispjega ¢-¢irkostanzi li fihom ghamlet ir-rapport u I-kuntest li fih sar
izda |-kumitat semplicement gabad u i¢¢ita partijiet minnu u wasal ghal
dak li seta’ gara u l-impressjoni li setghet inghatat. Del resto dawn
huma bir-rispett kollu kollha spekulazzioniiiet da parti tal-kumitat u |-
ebda professjonist m’ghandu jinstab hati ta’ ebda nuggas abbazi ta’
tali spekulazzjonijiet ipoteti¢i li huma r-rizultat ta’ nuggas ta’ indagni da
parti tal-kumitat illi langas indenja ruhu mqgar jibghat ghall-perit sabiex
jiehu sodisfazzjon dwar i¢-¢irkostanzi li wasslu ghall-preparazzjoni tar-
rapport da parti taghha.

»Ma jridx jintesa li I-pro¢eduri in kwistjoni huma ta’ natura penali tant
illi r-regolament 6 tal-L.S. 390.01 jittratta dwar il-piena li tista’ tigi
imposta fi proceduri ta’ din ix-xorta, inter alia l-ammonizzjoni, hekk kif
komminata f'dan il-kaz. Billi I-board huwa ta’ natura kwazi gudizzjarja u
gieghed jopera fl-ambitu penali ghandu jopera fir-rispett tad-drittijiet
fondamentali tal-bniedem, senjatament fir-rispett tal-garanziji kostit-
uzzjonali u Il-garanziji offerti mill-Konvenzjoni ghad-Drittijiet tal-
Bniedem. ll-Konvenzjoni tirrikjedi smigh pubbliku:

»Huwa ghalhekk inkoncepibbli li proceduri ta’ indole penali jitmexxew
in camera, ghaliex:

»“275. The entitlement to a ‘public hearing’ in Article 6 81
necessarily implies a right to an ‘oral hearing’ (Dory v. Sweden,
§37).1

»Ghalkemm jezistu ec¢ezzjonijiet, fil-kaz ta’ pro¢eduri ta’ indole fatt-
wali, bhal dak in ezami s-smigh viva voce fil-prezenza tal-esponenti
kien rekwizit indispensabbli.

»An oral hearing may not be required where there are no issues
of credibility or contested facts which necessitate an oral present-
ation of evidence or cross-examination of witnesses, and where
the accused was given an adequate opportunity to put forward his
case in writing and to challenge the evidence against him.”

»Xejn minn dan ma sar. Kif inghad aktar il fuq l-esponenti ma nghat-
atx opportunita sabiex tiddefendi ruhha u huwa proprju ghalhekk li d-

1 »Guide on Article 6 — Right to a Fair Trial (criminal limb) —
https://www.echr.coe.ont/documents/quide _art 6 criminal eng.pdf «

2 »lbid.«
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27.

28.

Simon Ciantar v. Perit Elena Borg Costanzi

decizjoni appellata ghandha tigi mhassra. Kellu jkun hemm smigh viva
voce fejn I-esponenti kellha tinghata l-opportunita tressaq il-kaz tagh-
ha sabiex tiddefendi ruha mill-allegazzjonijiet rivolti lejha, specjalent
fkaz bhal dan fejn il-kwistjonijiet ta’ fatt kellhom importanza assoluta.

»Dan l-obbligu da parti tal-kumitat m’hu xejn hlief |-applikazzjoni tar-
regola ta’ audi alteram partem, prin€ipju ta’ gustizzja naturali ... ... ...

»Huwa evidenti illi din l-opportunita ma nghatatx lill-perit esponenti u li
dan ghandu jwassal ghan-nullita tad-decizjoni mehuda kontrieha.«

L-appellanti kienet mgharrfa b’dak li allega kontriha Simon Ciantar u
nghatat l-opportunita li twiegeb. Barra minn hekk, ma kien hemm ebda
kwistjoni ta’ kredibilita ta’ xhieda ghax il-kwistjoni kienet biss dwar jekk
dak li stqarret I-appellanti — illi “The fence was ... ... ... found to be stable”
— setax jiftehem li kien ilqugh bizzejjed ghall-uzu tad-drive-in, kwistjoni li
hija fil-kompetenza teknika tal-kumitat u li ma tehtie§ ebda smigh ta’
xhieda. Fi¢-¢irkostanzi ma kien hemm ebda htiega impellenti ta’ smigh

viva voce.

Madankollu, fil-fehma ta’ din il-qorti huwa relevanti dak li galet I-appellanti
fis-17 ta’ Mejju 2019 bi twegiba ghat-talba tal-kumitat li tghidilhom jekk ir-
rapport imsemmi minn Simon Ciantar kienx dak tal-25 ta’ Marzu 2019,
riprodott fug®. Wiegbet hekk: “I suppose you need to ask Mr Ciantar to
which report he refers”. Il-kumitat stagsa lil Simon Ciantar, li wiegeb li ma
kellux kopja. Il-kumitat imbaghad ikkomunika mal-Building Regulations

Office li kkonferma illi r-rapport tassew kien dak tal-25 ta’ Marzu 2019.

L-appellanti izda ma gietx mgharrfa b’dan il-fatt, u ghalhekk bagghet ma
tafx jekk I-ilment kienx dwar ir-rapport tal-25 ta’ Marzu 2019 jew dwar xi
rapport iehor. Huwa minnu ghalhekk illi ma kellhiex opportunita shiha i

twiegeb ghall-allegazzjonijiet maghmula kontriha.

Fol. 3
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30.

31.

Ghalkemm huwa minnu illi x’aktarx l-appellanti kienet taf Xx’rapporti
ghamlet u liema wiehed kien jittratta proprju dwar l-ilqugh temporanju li
minhabba fih inholog dan I-episodju, dan ma huwiex bizzejjed biex jaghti
serhan il-mohh illi I-pro¢ess sar b’harsien shih tad-drittijiet ta’ difiza tal-
attrici, aktar u aktar meta tqgis ukoll il-konsegwenzi serji li I-process kellu

ghall-appellanti.

Ghal din ir-raguni dan l-aggravju ghandu jintlaga’. Billi dan hu bizzejjed
biex jintlaga’ l-appell, ma jibagax mehtied li ngisu wkoll I-aggravji fil-

meritu.

ll-qorti ghalhekk tilga’ I-appell, thassar id-decizjoni appellata u tordna i |-
atti jintbaghtu lura lill-kumitat tal-Kamra tal-Arkitetti sabiex dan jisma’ I-kaz
mill-§gdid wara li jgharraf lill-appellenti li r-rapport li dwaru sar I-ilment huwa

dak tal-25 ta’ Marzu 2019 u jisma’ x¥’ghandha xi tghid l-appellanti dwaru.

32. Billi I-pro¢ess ghadu ma nghalagx, f'dan l-istadju kull parti thallas Il-ispejjez
taghha.

Giannino Caruana Demajo Tonio Mallia Anthony Ellul

President Imhallef Imhallef

Deputat Registratur

ar
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