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QORTI CIVILI
PRIM’> AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar il-Hamis
Disgha u ghoxrin (29) ta’ Settembru 2022

Rikors Numru 208/2013 FDP
Fl-ismijiet

Michele Peresso Limited (C-6469)
u
Michele Peresso Fashion Limited (C-45807)

Vs

Upim S.r.l. kumpanija estera registrata Milan, l-1talja Cod. Fiscale 05034590967
U
Gruppo Coin S.p.A kumpanija estera registrata Mestre (VE), via Terraglio n.17, 30174,
I-1talja

I1-Qorti:-

1. Rat ir-rikors datat 1 ta’ Marzu 2013, li permezz tieghu s-socjeta’ rikorrenti talbu s-
segwenti:

1. Wi s-socjetajiet rikorrenti Michele Peresso Limited (“MPL”) u Michele
Peresso Fashion Limited (“MPFL”) huma socjetjiet attivi hafna fis-suq tal-
importazzjoni u tal-bejgh bl-imnut ta’ hwejjeg u accessorji, u distributuri
ewlenin fil-gzejjer Maltin ta’ numru kbir ta’ brands mondjali u joperaw
diversi hwienet madwar Malta u Ghawdex;

2. Wi s-socjeta intimata Upim S.r.l. (“UPIM”) kienet ditta storika fil-qasam tal-

hwejjeg u l-accessorji gewwa l-Italja bi hwienet imferrxa madwar it-territorju
Taljan kollu u ghal ghexieren ta’ snin kienet household name fl-Italja f"dak li
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ghandu x’jagsam ma’ dan is-settur qabel ma’ I-istess kumpanija bdiet issofri
telf enormi u eventwalment matul 1-2009 hija giet akkwistata fl-intier taghha
mis-socjeta intimata [-ohra Gruppo Coin S.p.A. (“COIN”) ossija wahda mill-
akbar kumpaniji Taljani fil-qasam tad-distribuzzjoni u I-bejgh ta’ hwejjeg u
accessorji tal-hwejjeg;

3. Hlimatul is-sena 2008 wara kuntatti inizzjali, is-socjeta rikorrenti MPL kienet
bdiet negozjati estensivi mal-UPIM sabiex tkun tista’ tibda tirrapprezenta f xi
forma jew ohra lil din id-ditta u l-prodotti li tiddistribwixxi hi gewwa Malta u
tintroduciha fis-suq Malti;

4. 1lli dawn in-negozjati fost I-ofirajn tmexxew minn l-oghla rapprezentanti taz-
Zewg socjetajiet involuti fosthom is-Sur Emanuel Peresso minn naha ta’ MPL
u Luca Rossetto, Chief Executive Officer (CEO) tal-UPIM li wera interess
kbir f'dan in-negozju u li eventwalment gew konkluzi bil-Franchising
Agreement esklussiv ta’ ghaxar (10) snin tacitament rinnovabbli ghal ghaxar
(10) snin ohra bejn iz-Zewg ditti iffirmat fis-sittax (16) ta’ Ottubru 2008,

5. Illi in kontemplazzjoni ta’ tali ftehim u minhabba I-obbligi li kienu jridu jigu
assunti in vista ta’ dak il-ftehim, I-UPIM u l-oghla tmexxija taghha kienet
insistiet bil-gawwa kollha li MPL tfittex u eventwalment tikkonkludi I-akkwist
jew il-kiri ta’ prime retail sites madwar il-gzejjer Maltin sabiex il-franchise li
kien sejjer jigi moghti lilha jkun jista’ jirnexxi u sabiex [-UPIM u |-prodotti
taghha jkollhom [-oghla vizibilita possibbli fis-suq Malti;

6. 1lli kif sejjer jigi ampjament ippruvat fit-trattazzjoni ta’ din il-kawza, MPL,
dejjem bi gbil u wara korrispondenza kostanti mal-ogfila rapprezentanti tal-
UPIM fl-Italja hekk ghamlet u fethet jew ippruvat tiftah tlett (3) iwienet kbar
[siti strategici madwar il-gZejjer Maltin ossija fil-kumpless de Tigne’ f"Tas-
Sliema, gewwa Trig Melita fil-Belt Valletta (ex Clamus Centre) u fid-Duke
Shopping Complex fi Triq ir-Repubblika, ir-Rabat Ghawdex,

7. Illi fuq solicitazzjonijiet tal-UPIM u in kontemplazzjoni tal-Franchise
Agreement imsemmi sabiex setghu jinfethiu dawn il-branded outlets tal-UPIM,
is-socjeta MPL dahlet ghal kuntratti ta’ kera oneruzi hafna (minn natura tas-
Sit u l-pozizzjoni li ntalbet) u ntefqu ghexieren ta’ eluf ta’ ewro f’benefikati u
rrangar tal-fondi in kwistjoni li eventwalment infethu (hlief finalment dak ta’
Tas-Sliema) bhala hwienet tahit I-insinji tad-ditta UPIM u fid-data tal-fiu#
sahansitra attendew [-oghla ufficjali tal-UPIM (dakinhar) bhal Luca Rossetto
(CEO), Franco Chiarizio (Franchise Manager) u Piero Maldini;

8. [lli minn dak li taw x’jithem [-UPIM, iz-zewg socjetajiet kellhom jibdew
relazzjoni fit-tul (tal-ingas ghaxar snin rinnovabbli), MPL ghamlet [-
investimenti li kellha ragfimel u I-espansjoni barra mit-territorju Taljan ghall-
UPIM kienet bdiet issir realta bl-isforzi u l-investiment oneruz immens ta’
MPL;

9. [lli izda xejn ma seta’ jkun aktar ‘il boghod mir-realta tal-fatti ghaliex dak [i

l-oghla dirigenti tal-UPIM ma kinux galu qatt lil MPL (u I-MPL ma setghux
jissupponu) kien li I-UPIM kienet effettivament socjeta ghal kollox falluta,
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b’passiv enormi ta’ miljuni ta’ euro ta’ dejn, li ma kinetx vijabbli u kellha
immagini gewwa l-Italja (kif stgarrew diversi drabi l-amministraturi kemm
tal-UPIM kif ukoll tal-COIN) ta’ prodotti skaduti, antikwati u skadenti tant li
fi ftit xhur wara l-konkluzjoni tal-Franchise Agreement l-istess socjeta,
mghobbija b’dejn enormi, inxtrat mis-socjeta intimata l-ohra COIN, socjeta
kkwotata fil-borza ta’ Milan i fi kwistjoni ta’ ftit xhur Zarmat kwazi [-hiwienet
kollha tal-UPIM madwar I-1talja, effettivament qatlet il-brand u wzat I-outlets
tal-UPIM madwar |-Italja sabiex tintroduci u tferrex il-brands taghha OVS u
COIN u I-ftit negozju tal-UPIM li kien meqjus vijabbli gie rebranded bhala
UPIM Pop;

10. i dan kollu, illum, X 7xin wiehed ihares lura ‘col senno di poi’, issa jifhem
sew ghaliex sa mill-ewwel xhur tal-franchise agreement (kif sejjer jigi
ampjament ippruvat) I-UPIM kienu assolutament inadempjenti fuq il-kuntratt
— merkanzija tasal tard, merceologija antika, hwejjeg ordnati hazin u ma
jagblux mal-ordni, nuqqas ta’ katalgi u ta’ materjal frisk ta’ produzzjoni ecc.
L-UPIM kienet ad insaputa ta’ MPL kumpanija i kienet qed tiehu [-ahhar
nifsijiet ta’ hajja li kienet spaccata mid-dirigenti taghha bhala kumpanija li
setghet tidhol f'rabta kuntrattwali twila ta’ mill-anqas ghaxar sSnin meta kienet
granet il-boghod mill-kollass totali evitat biss bix-xiri tal-azzjonijiet taghha
mill-COIN. I¢-cirkostanzi ftit kienu fattwalment ‘il boghod milli wiehed
jistgarr li in vista tar-ristrutturar enormi li kellhom f'mohhom I-
amministraturi taz-zewg socjetajiet intimati li ppjanaw u wettqu [-akkwist tal-
UPIM mill-COIN il-ftehim mal-MPL serva biss sabiex jehilsu minn dik il-
merkanzija gdida izda mlaqqta gewwa Malta a skapitu u spejjez tal-istess
MPL. Dan il-ftehim gie konkluz malizzjozament meta ma kienx ghad hemm
sistema kredibbli ta’ distribuzzjoni U datt ma seta’ wiehed in buona fede
jistenna li dan il-kuntratt decennali seta’ jigi onorat minn naha tas-socjetajiet
intimati jew min minnhom ghaliex kif irrizulta wara li gie konkluz il-ftehim |-
intenzjonijiet tal-amministraturi tal-intimati kienu sahansitra fi zmien in-
negozjati pre-kuntrattwali diga totalment differenti, ossija [i [-UPIM
(akkwistata mill-COIN) tohrog totalment minn dak il-mudell ta’ distribuzzjoni
u mill-bejgh ta’ dawk it-tip ta’ prodotti;

11. 1lli bizzejjed li wiehed jghid illi f’dak I-istess Zmien (dakinhar stess) li nfetah
il-hanut tal-UPIM fil-Belt Valletta, ir-rapprezentanti tal-UPIM ma setghux
Jigu Malta u hassru fl-ahhar minuta. Kif sejjer jirrizulta f’dawn il-proceduri
dan sehh minhabba Governance Meeting illi ssigilla t-trasferiment tal-ishma
lil COIN li xtrat lill-UPIM espressament bl-intenzjoni li zZarma dak [-operat
tal-UPIM,;

12. Wi s-socjeta intimata COIN imbaghad anke wara li hadet il-kontroll tal-
intimata l-ofira baqghet, tramite l-oghla rapprezentanti taghha, ghaddejja
b’dan l-agir malizzjuz u inkoraggiet il-ftuh ta’ outlet ohra f”Tas-Sliema filwaqt
li r-rapprezentanti taghha, sabiex ipattu ghan-nuqqasijiet enormi fil-kuntratt
originali sancit mal-UPIM bdew jaghmlu diversi weghdi fiergha lir-rikorrenti
fost l-ohirajn li kienu ser jghaddulhom id-distribuzzjoni ta’ brands ohra tal-
Gruppo Coin bhall-Oviesse (OVS), liema assigurazzjonijiet sussegwentement
gatt ma twettqu. Fuq dawn l-assigurazzjonijiet is-socjetajiet attrici bdew
jahdmu u dahlu f’lokazzjoni oneruza mmens ta’ hanut iehor fil-qalba ta’ Tas-
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Sliema li eventwalment ma nfetahx fuq struzzjonijiet bil-kontra tal-istess
rapprezentanti tal-intimata COIN u dan ghad-dannu enormi tal-istess
socjetajiet rikorrenti;

13. i din il-kawza izda mhix kawza dwar [-ghexieren ta’ inadempjenzi
kuntrattwali kommessi mill-UPIM a skapitu ta’ MPL u MPFL (li ssuccediet
lil MPL) fuq il-Franchise Agreement liema proceduri jitressqu separatament
kontra l-istess UPIM fil-Qrati ta’ Milan li huma [-Qrati kompetenti in vista
tal-Artikolu 28 tal-istess ftehim;

14. 1lli din hija kawza ghal danni ingenti kagunati mis-socjetajiet intimati jew min
minnhom meta bl-agir taghhom, kemm qabel il-konkluzjoni, kif ukoll fid-
durata tal-Franchise Agreement, dolozament jew b’negligenza grossolana:

a. L-UPIM ikkonkludiet mas-socjeta MPL fi Franchise Agreement ta’
ghaxar (10) snin u dan minkejja li kienet ben konsapevoli tas-
sitwazzjoni finanzjarja dizastruza taghha u tal-fatt li qatt ma setghet
tkun f’pozizzjoni li tonora l-obbligi taghha, in kontemplazzjoni ta’
liema ftehim MPL dahlet f’obbligi oneruzi mmens u dan fuq premessi
totalment foloz jew li evidentement ma setghux jinZammu,

b. Qabel ma gie konkluz il-kuntratt bagghet timbotta lill-MPL u mbaghad
lil MPFL sabiex jidhlu f obbligi oneruzi sabiex jiksbu postijiet fi prime
locations ghall-bejgh tal-prodotti illi UPIM u sussegwentement COIN
kienu jafu li ma setghux jonoraw;

c. L-UPIM I-ewwel approvat u mbuttat lis-socjietajiet rikorrenti sabiex
Jikkonkludu ftehim ta’ kera gewwa Tas-Sliema u biss ftit gimghat wara
I-konkluzjoni ta’ dak il-ftehim dolozament new b negligenza
grossolana marret lura minn dak kollu li qalet u rrifjutat li tiftah dik
l-outlet minhabba problemi fl-istruttura tal-fond naturalment ghad-
dannu tar-rikorrenti li kienu lahqu kkonkludew kirja ta’ post
centralissimu  fuq  struzzjonijiet u  approvazzjoni  tal-oghla
rapprezentanti tal-intimata UPIM,;

d. Is-socjetajiet intimati kienu jafu jew messhom kienu jafu li ma setghux
iwettqu l-obbligi taghhom li kienu ged jigu kostantement assunti tul il-
kuntratt;

e. Is-socjetajiet intimati jew min minnhom minn _fuq malizzjozament u bl-
akbar ardir gew Malta sabiex sahansitra jighdu fuq il-garanzija
bankarja fornita fil-kuntest tal-Franchise Agreement u b’hekk
jarrekaw dannu massimu lill-esponenti u dan fi stadju meta kienu ben
konsapevoli tas-sitwazzjoni u tal-problemi enormi li kienu holqu huma
stess lir-rikorrenti;

f. \d-diretturi u rapprezentanti tal-intimata COIN, wara li [-COIN
akkwistat I-UPIM, komplew fejn hallew ir-rapprezentanti tal-UPIM u
taw malizzjozament jew b’negligenza grossolana diversi weghdiet
fiergha intizi skont huma sabiex jirrimedjaw is-sitwazzjoni fosthom
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billi jaghtu distribuzzjoni ta’ brands ohrajn bhall-OV'S, liema weghdi
wasslu lir-rikorrenti sabiex jibqgru jittamaw ghal xhur shah u jkomplu
jakkumulaw it-telf ghal xejn ghaliex effettivament gatt ma avveraw
ruhhom anzi fl-istess hin inghataw permessi lil haddiehor f’Malta
sabiex ikomplu jinfethu hwienet ohrajn tal-OVS,;

15. Wi dan l-agir lamentat jikkostitwixxi delitt u kwazi-delitt ¢ivili (tort u quasi-
tort) u ai termini tal-Artikolu 5(3) tar-Regolament Ewropew Nru. 44/2001/KE
dwar Gurisdizzjoni u Rikonoxximent u Ezekuzzjoni Ta' Sentenzi f'Materji
Civili u Kummercjali u I-gurisprudenza vasta tal-Qorti Ewropea fuq dan il-
punt, “il-post fejn |-effett tal-sisara jkun twettaq jew jista' jitwettag” huwa
Malta u kwindi hija din I-Onorabbli Qorti li ghandha gurisdizzjoni fuq din il-
kwistjoni;

16. [lli izda ai termini tal-Artikoli 4(1) u 12 tar-Regolament Ewropew Nru
864/2007/KE dwar il-Ligi Applikabbli ghall-Obbligazzjonijiet mhux
Kuntrattwali (Ruma 1) fdak li ghandu x’jagsam mal-ghemejjel delittwali li
gew sofferti mis-socjeta rikorrenti qabel il-konkluzjoni tal-Franchise
Agreement tapplika I-ligi sostantiva Taljana (Art. 12 dwar il-cupla in
contrahendo) filwagqt illi ghall-ghemejjel delittwali mwettqa wara tapplika il-
ligi Maltija ai termini tad-dispozizzjonijiet tal-Artikolu 4(1) tal-imsemmi
Regolament;

Ghaldagstant, in vista tas-suespost u prevja kwalsiasi dikjarazzjoni ohra
mehtiega u opportuna, jghidu Il-intimati ghaliex din [-Onorabbli Qorti
m’ghandhiex:

1. Tiddikjara u tiddeciedi li I-intimati jew min minnhom huma responsabbli
Versu S-socjetajiet rikorrenti ghad-danni kkagunati bl-agir doluz
taghhom,

2. Tillikwida d-danni sofferti mis-socjetajiet rikorrenti kagun ta’ I-imsemmi
agir tal-intimati jew min minnhom okkorrendo bil-katra ta’ periti
nominandi;

3. Tordna lill-intimati jew min minnhom ihallsu id-danni hekk likwidati
minnha.

Bl-ispejjez ta’ dawn [-atti u l-imghaxijiet sad-data tal-pagament effettiv
kontra l-intimati li minn issa ged jigu ngunti in subizzjoni u b riserva ghal
kwalunkwe azzjoni kuntrattwali ulterjuri spettanti lir-rikorrenti skont il-
ligi.
2. Rat illi fit-8 ta’ Mejju 2013, s-so¢jetajiet intimati lagghu ghal dak mitlub billi gajjmu s-
segwenti difizi:

l. ILLI, in linea preliminari, I-kumpannija Upim S.r.I. hija inezistenti billi,
kif gie tajjeb premess mill-kumpanniji attri¢i fir-rikors guramentat
promutorju tagihom, l-istess Upim S.r.l. “giet akkwistata fl-interezza
tagiha mis-socjeta’ intimata I-ohra Gruppo Coin S.p.A.”, ossija giet

pagna 5 minn 22



Rik 208/2013 — Michele Peresso Limited et vs Upin s.r.l et

amalgamata mal-kumpannija eccipjenti Gruppo Coin S.p.A. b effett mill-
1 ta’ Jannar 2013, u ghalhekk it-talbiet attrici, in kwantu diretti fil-
konfront tal-istess Upim S.r.l. ma jistgZu qgatt jirnexxu, u konsegwentement
ghandhom jigu miciuda bl-ispejjez kontra I-kumpanniji attrici;

Il. ILLI, in linea preliminari wkoll izda minghajr pregudizzju ghas-suespost,
il-kumpanniji eccipjenti ghandhom jigu liberati mill-osservanza tal-
gudizzju, bl-ispejjez kontra I-kumpanniji artrici, billi, skond id-
disposizzjonijiet tal-Artikolu 741(a) u (c) tal-Kodici ta’ Organizzazzjoni u
Procedura Civili (Kapitolu 12 tal-Ligijiet ta’ Malta), din [-Onorabbli
Qorti m’hijiex kompetenti sabiex tisma’ u tiddeciedi din il-kawza, u dan
kemm ghaliex din l-istess kawza m’hijiex ta’ gurisdizzjoni tal-Qrati ta’
Malta, u anke ghaliex il-kumpanniji ecc¢ipjenti huma mog#tija I-benefi¢cju
li jigu msejjhia quddiem Qorti partikolari li m hijiex dik odjerna;

I, ILLI, in linea preliminari wkoll izda minghajr pregudizzju ghas-suespost,
il-kumpanniji eccipjenti ghandhom jigu liberati mill-osservanza tal-
gudizzju, bl-ispejjez kontra I-kumpanniji attrici, billi din 1-Onorabbli Qorti
m’ghandhiex il-gurisdizzjoni rikjesta sabiex tisma’ u tiddeciedi din il-
kawza billi I-istess kumpanniji eccipjenti ma jikkwalifikawx bzala persuni
li dwarhom tista’ tinstema’ U tigi deciza xi kawza minn din I-Onorabbli
Qorti, u dan skond id-disposizzjonijiet tal-Artikolu 742 tal-Kodici ta’
Organizzazzjoni u Procedura Civili;

IV. ILLI, in linea preliminari wkoll izda minghajr pregudizzju ghas-suespost,
il-kumpanniji eccipjenti ghandhom jigu liberati mill-osservanza tal-
gudizzju, bl-ispejjez kontra I-kumpanniji attrici, billi I-kumpanniji
kontendenti kienu ftehmu, grall-fini tad-disposizzjonijiet tal-Artikolu 23
tar-Regolament Ewropew dwar il-Gurisdizzjoni u r-Rikonoxximent u I-
Ezekuzzjoni ta' Sentenzi f'materji Civili u Kummer¢jali (Regolament
Numru 44/2011/KE), illi kwalsiasi disputa li tista’ tirrizulta mir-relazzjoni
guridika ta’ bejniethom kellha tigi regolata bil-ligi Taljana, u li kellha tkun
il-Qorti ta’ Milan illi kellu jkollha gurisdizzjoni esklussiva dwar I-istess
imsemmija disputa;

V. ILLI, in linea preliminari wkoll izda ming#ajr pregudizzju ghas-suespost,
il-kumpanniji eccipjenti ghandhom jigu liberati mill-osservanza tal-
gudizzju, bl-ispejjez kontra I-kumpanniji attrici, billi m huwiex minnu illi
din 1-Onorabbli Qorti ghandha |-gurisdizzjoni rikjesta sabiex tisma’ u
tiddeciedi din il-kawza, skond id-disposizzjonijiet tal-Artikolu 5(3) tar-
Regolament Ewropew dwar il-Gurisdizzjoni u r-Rikonoxximent u I-
Ezekuzzjoni ta' Sentenzi f'materji Civili u Kummercjali, kif allegat mill-
kumpanniji attrici fir-rikors guramentat promutorju tagzhom, billi, fost
oarajn, I-imsemmi Artikolu japplika biss meta, kuntrarjament grall-kaz
odjern, ma tkunx tezisti wkoll relazzjoni kontrattwali bejn il-partijiet;

VI. ILLI, in linea preliminari wkoll izda ming#ajr pregudizzju ghas-suespost,
il-kumpannija attrici Michele Peresso Fashion Limited (C 45807)
m’ghandhiex l-interess guridiku rikjest mill-ligi sabiex tipproponi I-
azzjoni attrici f’din I-istanza billi 1-unika relazzjoni guridika li kellhom il-
kumpanniji eccipjenti kienet biss mal-kumpannija attri¢i 1-ohra Michele
Peresso Limited (C 6469);
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VII. ILLI, in linea preliminari wkoll izda ming#ajr pregudizzju ghas-suespost,
il-kumpannija eccipjenti Gruppo Coin S.p.A4. ma tista’ qatt twiegeb ghat-
talbiet artrici kif dedotti, ossija kif ibbazati fug pretensjonijiet ta’ natural
delittwali u kwazi-delittwali, in kwantu li I-istess talbiet huma bbazati fuq
I-allegat agir ta’ Upim S.r.l., u dan billi [-istess kumpannija eccipjenti
Gruppo Coin S.p.A., brala soc¢jeta’ kummercjali, ma tista’ qatt tinstab
hatja ta’ atti li gew allegatament mwettga minn soc¢jeta’ kummercjali ofra,
ossija minn Upim S.r.l.;

VIII. ILLI, in linea preliminari wkoll izda ming#ajr pregudizzju ghas-suespost,
din I-Onorabbli Qorti ghandha, skond id-disposizzjonijiet tal-Artikoli 27 u
28 tar-Regolament Ewropew dwar il-Gurisdizzjoni u r-Rikonoxximent u |-
Ezekuzzjoni ta' Sentenzi f'materji Civili u Kummercjali, twaqgaf il-
procedimenti odjerni u/jew tastjeni milli tassumi gurisdizzjoni billi, kif
jirrizulta ¢ar u manifest mill-premessi kif dedotti fir-rikors guramentat
promutorju, il-kumpanniji attrici ntavolaw proceduri separati fil-konfront
tal-istess kumpanniji eccipjenti fil-Qrati ta’ Milan dwar I-istess suggett, u
ghalhekk prezentement jezistu zewg kawzi relatati li huma pendenti
kontestwalment;

IX. ILLI, in linea preliminari wkoll izda ming#ajr pregudizzju ghas-suespost,
it-talbiet artrici huma preskritti bid-dekors ta’ sentejn a tenur tal-Artikolu
2153 tal-Kodici Civili (Kapitolu 16 tal-Ligijiet ta’ Malta),

X. ILLI, fil-meritu izda mingfajr pregudizzju ghas-suespost, kwalsiasi danni
sofferti mill-kumpanniji attrici gew ikkagunati unikament mill-istess
kumpanniji attrici billi, fost ozrajn, sa mill-bidu tar-relazzjoni tagiihom
mal-kumpannija eccipjenti Upim S.r.l., huma kienu gja’ inadempjenti fl-
ezekuzzjoni tal-obbligi tagihom ai termini tal-Franchise Agreement, liema
sitwazzjoni baqgfet tissussiti matul il-relazzjoni intiera, b’konsegwenzi

finanzjarji gravi fuq I-istess Upim S.r.l. li, bosta drabi, langas biss ma
kienet ged titzallas tal-merkanzija li kienet ged tforni lill-istess kumpanniji
attrici;

X1, ILLI, fil-meritu zda minghajr pregudizzju ghas-suespost, il-kumpanniji
eccipjenti qatt ma imponew decizjonijiet amministrattivi fug il-kumpanniji
attrici - inkluz dik relatata mal-ftus tal-zanut gewwa tas-Sliema - kif
allegat mill-istess kumpanniji attrici fir-rikors guramentat promutorju
tagiihom, u konsegwentement kwalsiasi danni allegatament sofferti mill-
istess kumpanniji attrici in konnessjoni mal-istess decizjonijiet ghandhom
jibgghu jigu sopportati interament mill-istess kumpanniji attrici;

XII. ILLI, fil-meritu izda ming#ajr pregudizzju ghas-suespost, kwalsiasi danni
sofferti mill-kumpanniji artrici kienu biss rizultat ta’ decizjonijiet Aziena li
ttieidu, u ta’ investimenti inopportuni li saru, unikament mill-istess
kumpanniji attrici, u konsegwentment tali danni ghandhom jibgg#u jigu
sopportati interament mill-istess kumpanniji attrici;

XHI. ILLI, fil-meritu izda mingAajr pregudizzju ghas-suespost, it-talbiet artrici
huma totalment infondati fil-fatt u fid-dritt billi I-kumpanniji ec¢ipjenti ma
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10.

11.

12.

13.

kkagunaw I-ebda danni lill-kumpanniji aztrici kif allegat fir-rikors
guramentat promutorju;

XIV. ILLI, fil-meritu izda minghajr pregudizzju ghas-suespost, jispetta
unikament lill-kumpanniji aztrici li jressqu prova cara u skond il-ligi, nkluz
skond id-disposizzjonijiet tal-Artikolu 562 tal-Kodici ta’ Organizzazzjoni
U Procedura Civili, tad-danni li gew allegatament subiti minnhom u tan-
ness guridiku allegatament ezistenti bejn I-agir tal-kumpanniji eccipjenti
u d-danni hekk allegatament subiti mill-istess kumpanniji attrici;

XV. ILLI, fil-meritu izda minghajr pregudizzju ghas-suespost, jispetta
unikament lill-kumpanniji attrici li jressqu prova cara u skond il-ligi li
huma ghamlu minn kollox sabiex jimminimizzaw id-danni allegatament
subiti minnhom, kif kien 1-obbligu tagzhom illi jagZmlu skond il-ligi u
skond il-gurisprudenza nostrana;

XVI. ILLI, fil-meritu izda minghajr pregudizzju ghas-suespost, it-talbiet attrici
kif dedotti huma totalment infondati fil-fatt u fid-dritt, u dan kif ser
jirrizulta ulterjorment wagqt it-trattazzjoni tal-kawza;

XVII. SALV rispost ulterjuri permessi mill-ligi.

Rat illi, fis-6 ta> Gunju 2013, bi gbil mal-partijiet, gie de¢iz li jingiebu provi dwar I-
ewwel disgha (9) eccezzjonijet ta’ 1-intimati, u ghalhekk I-intimati gew ordnati jibdew
bil-provi taghhom.

Rat illi fit-12 ta” Dicembru 2013 gie pprezentat l-affidavit ta’ Salvatore Gaudiello
flimkien ma’ dokumentazzjoni minnu pprezentata. (fol 47 — 176)

Rat illi fl-24 ta’ Frar 2014, l-intimati ddikjaraw illi ma kellhomx aktar provi x’jressqu
dwar I-ewwel disgha ec¢cezzjonijiet ta’ I-intimati.

Rat l-affidavit ta’ Emanuel Peresso, ipprezentat fit-23 ta’ April 2014, flimkien ma’
dokumentazzjoni. (fol 180 — 255)

Rat l-affidavit ta’ Christina Peresso, ipprezentat fit-23 ta’ April 2014 flimkien ma’
dokumentazzjoni. (fol 256 — 273)

Rat illi fl-14 ta’ Ottubru 2014, ir-rikorrenti pprezentaw parir ta’ Avukat mill-1talja dwar
il-Ligi Taljana applikabbli fil-kaz odjern. (fol 279 — 402)

Rat illi fI-14 ta’ Novembru 2014, is-so¢jeta’ rikorrenti ddikjaraw illi ma kellhomx provi
dwar l-ewwel disgha eccezzjonijiet.

Rat il-kontro ezami li sar lil Emanuel Peresso fl-11 ta’ Dicembru 2014. (fol 410)

Rat illi fit-3 ta’ Frar 2015, is-so¢jetajiet intimati talbu ghall-kjamata in kawza tas-
soc¢jeta’ OVS S.r.l, liema talba giet michuda fil-11 ta’ Frar 2015. (fol 413)

Rat il kontro ezami ulterjuri ta’ Emanuel Peresso li sar f1-20 ta’ Mejju 2015. (fol 558)

Rat illi fI-20 ta’ Mejju 2015 il-kawza thalliet ghas-sottomissjonijiet.
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19.
20.
21.
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23.

24,

25.

26.

217.

28.

29.

30.

31.

Rat illi permezz ta’ sentenza moghtija fis-7 ta’ Ottubru 2015, l-ewwel disgha
eccezzjonijiet tas-socjetajiet intimati gew michuda.

Rat illi s-so¢jetajiet intimati appellaw minn tali decizjoni u, permezz ta’ sentenza datata
30 ta’ Settembru 2006, 1-appell gie michud w id-decizjoni tas-7 ta’ Ottubru 2015
kkonfermata in toto.

Rat illi fl-24 ta’ Novembru 2016, il-kawza regghet tqieghdet fuq il-lista tal-kawzi.

Rat id-dokumentazzjoni ezebita mis-so¢jeta’ rikorrenti fis-26 ta’ Jannar 2017. (fol 572
sa 652)

Rat l-affidavit ta> Emanuel Peresso, pprezentat fit-8 ta’ Marzu 2017, flimkien ma’
dokumentazzjoni. (fol 740 - 788)

Rat ix-xhieda ta’ Mark Grech, moghtija fit-8 ta’ Marzu 2017.
Rat I-affidavit ta’ Victoria Pace Peresso ipprezentat fit-2 ta’ Mejju 2017. (fol 791- 814)
Rat |-affidavit ta” Mary Pirrone ipprezentat fit-2 ta’ Mejju 2017. (fol 815 — 826)

Rat I-affidavit kongunt ta” Emanuel Peresso u Victoria Pace Peresso ppreszentat fit-28
ta’ Gunju 2017 flimkien ma’ serje ta’ dokumentazzjoni. (fol 831 — 1091)

Rat l-opinjoni legali tal-Avukat Taljan Dr Giampaolo Cortellazzo-Wiel ipprezentat fil-
15 ta” Novembru 2017. (fol 1094)

Rat l-affidavit ulterjuri ta’ Emanuel Peresso pprezentat fil-15 ta’ Novembru 2017
flimkien ma’ tlett kuntratti ta’ kera. (fol 1110 — 1149)

Rat ix-xhieda ta” John Sammut, rapprezentant tas-socjeta’ De Tigne Limited, moghtija
fil-25 ta’ Jannar 2018. (fol 1175)

Rat ix-xhieda ta’ Claudio Muscat, rapprezentant ta’ Main Place Limited, moghtija fil-
25 ta’ Jannar 2018. (fol 1177)

Rat ir-rapport tal-Accountants HLB CA Falzon, bhala espert finanzjarju tas-socjeta’
rikorrenti, ipprezentat fl-20 ta’ Marzu 2018. (fol 1186 — 1209)

Rat id-dokumentazzjoni ulterjuri ipprezentati mir-rikorrenti, inkluz Managament
Accounts u invoices. (fol 1210 — 1278)

Rat ix-xhieda ta’ Mark Sammut, rapprezentant tas-socjeta’ De Tigne Limited,
moghtija fit-12 ta” Mejju 2018. (fol 1285)

Rat id-dokumentazzjoni ulterjuri pprezentati mir-rikorrenti fil-15 ta’ Mejju 2018. (fol
1288 — 1312)

Rat ix-xhieda ta’ Jeanette Grech, bhala rapprezentanta tal-Bank of Valletta, li ezebiet

kontijiet u dokumentazzjoni bankarji relatati mal-operazzjoni tas-socjeta’ rikorrenti.
(fol 1317 — 1832) ipprezentati fdi-19 ta> Gunju 2019.
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Rat illi fid-19 ta Gunju 2019, is-so¢jeta’ rikorrenti ddikjarat illi ma kellhiex aktar provi
X tipprezenta.

Rat illi din il-Qorti, kif komposta, hadet konjizzjoni tal-kaz fl-14 ta’ Ottubru 2019.

Semghet ix-xhieda, in kontro ezami, ta’ Emanuel Peresso moghtija f1-20 ta’ Novembru
2019. (fol 1842)

Rat illi fit-12 ta’ Frar 2020, minkejja talba tas-socjetajiet intimati sabiex jibdew bil-
kontro ezamijiet u sussegwentement jipprezentaw il-provi taghhom, il-Qorti ordnat lill-
intimati sabiex iressqu I-provi kollha taghhom permezz ta’ affidavits, sabiex wara jkunu
jistghu isiru I-kontro ezamijiet opportuni.

Rat l-affidavit ta’ Franco Chiarizio, ipprezentat fit-8 ta’ Lulju 2020. (fol 1872)
Rat l-affidavit ta’ Vladimiro Cattaneo, ipprezentat fit-8 ta’ Lulju 2020. (fol 1879)
Rat |-affidavit ta’ Stefano Artuso, ipprezentat fit-8 ta’ Lulju 2020. (fol 1891)

Rat l-affidavit ta’ Alessandro Massa, ipprezentat fit-8 ta’ Lulju 2020. (fol 1906)
Rat |-affidavit ta’ Stefano Cecconi, ipprezentat fit-8 ta’ Lulju 2020. (fol 1931)

Rat |-affidavit ta’ Luca Zeilante, ipprezentat fit-8 ta’ Lulju 2020. (fol 2044)

Rat ir-rapport tal-espert finanzjarju tas-socjetajiet intimati, Alberto Borelli, ipprezentat
fis-6 ta’ Ottubru 2020. (fol 2145)

Rat il-parir legali tal-espert legali tas-soc¢jeta’ intimati, Daniele Vecchi, Salvatore
Gaudiello u Alessandra Chimenti, ippresentat fis 6 ta’ Ottubru 2020 (fol 2167)

Semghet ix-xhieda in kontro ezami ta’ Claudio Muscat moghtija fit-28 ta’ Jannar 2021.
Semghet ix-xhieda, in kontro ezami, ta’ Jeanette Grech, moghtija fit-28 ta’ Jannar 2021.
Semghet ix-xhieda,in kontro ezami, ta’ Mark Sammut, moghtija fit-28 ta’ Jannar 2021

Semghet ix-xhieda in kontro ezami ta’ Victoria Pace Peresso, moghtija fit-28 ta’ Jannar
2021.

Semghet ix-xhieda in kontro ezami ta’ Mary Pirrone, moghtija fit-28 ta’ Jannar 2021.

Semghet ix-xhieda in kontro ezami permezz ta’ video conferencing ta’ Franco
Chiarizio, illi saret fit-2 ta’ Frar 2021.

Semghet ix-xhieda in kontro ezami permezz ta’ video conferencing ta’ Vladimiro
Cattaneo, illi saret fit-2 ta’ Frar 2021.

Semghet ix-xhieda in kontro ezami permezz ta’ video conferencing ta’ Alessandro
Massa, illi saret fit-2 ta’ Frar 2021.

Semghet ix-xhieda in kontro ezami permezz ta’ video conferencing ta’ Stefano Artuso,
illi saret fit-2 ta’ Frar 2021.
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54,

55.

56.

S7.

58.

Semghet ix-Xhieda in ezami u kontro ezami, ta’ Jozef Wallace Galea, moghtija fit-2 ta’
Frar 2021.

Semghet ix-Xhieda in kontro ezami permezz ta’ video conferencing ta’ Alberto Borelli,
illi saret fit-13 ta” April 2021.

Rat illi fit-18 ta’ Mejju 2021, il-partijiet ddikjaraw illi ma kellhomx aktar provi
X’jipprezentaw.

Rat is-sottomissjonijiet bil-miktub pprezentati mis-soc¢jeta’ rikorrenti fit-12 ta’ Awissu
2021.

Rat is-sottomissjonijiet bil-miktub ipprezentati mis-socjeta’ intimata fit-28 ta’ Ottubru
2021.

Semghet it-trattazzjoni orali tal-abbli difensuri tal-partijiet illi saret fit-30 ta’ Novembru
2021, wara liema data il-kawza giet differita ghas-sentenza.

Ikkunsidrat

Bidu tar-Relazzjoni Kummerg¢jali bejn il-partijiet

59.

60.

61.

62.

63.

Jirrizulta, mill-assjem tal-provi riprodotti f’clfejn u hames mitt pagna (2,500) ta’
dokumentazzjoni u xhieda, li s-soc¢jetajiet rikorrenti huma socjetajiet illi jahdmu fis-suq
tal-importazzjoni u bejgh ta’ hwejjeg u accessorji filwaqt illi s-so¢jeta’ intimata UPIM
SrL kienet socjeta’ Taljana, sussegwentement akkwistata w assimilata fis-socjeta’
intimata COIN s.p.a., rinomata fil-gasam tal-hwejjeg u accessorji gewwa I-Italja.

Jirrizulta illi, fil-bidu tas-sena 2008, rapprezentanti tas-socjeta’ intimata UPIM Kienu
avvicinaw lis-soc¢jeta’ rikorrenti bil-ghan illi jintroducu I-franchise tal-UPIM gewwa
Malta permezz tas-socjeta’ rikorrenti.

Jirrizulta illi wara varji lagghat, fejn ir-rapprezentanti tas-socjeta’ UPIM gharrfu lis-
soc¢jeta’ rikorrenti li riedu jespandu barra mill-Italja w sahqu li dan kien ghax id-ditta
kienet qieghda taghmel profitti w is-so¢jeta’ rikorrenti setghu jaghmlu profitti tajbin, il-
partijiet bdew negozjati sabiex jidhlu fi ‘Franchise Agreement’.

Jirrizulta, skond dokumentazzjoni prodotta mis-so¢jeta’ rikorrenti konsistenti
f’korrispondenza bejn il-partijiet, illi waqt id-diskussjonijiet li kient ged isiru, li hadu
xhur shah, ir-rapprezentanti tas-so¢jeta’ UPIM kienu ged jinsistu mas-socjeta’ rikorrenti
illi riedu jifthu erbgha hwienet f’"daqqa u ghafsu hafna mas-so¢jeta’ rikorrenti sabiex
jinvestu fi hwienet f’postijiet prominenti gewwa Malta u Ghawdex gabel ma jigi
finalizzat il-‘Franchise Agreement’.

Jirrizulta illi s-socjeta’ rikorrenti, li kienu disposti li jaghmlu dak kollu mehtieg purke
jakkwistaw il-‘franchise’ ta’ din id-ditta prominenti u rinomata tal-UPIM gewwa Malta,
ipprocedew biex, flimkien mar-rapprezentanti tal-UPIM, identifikaw tlett siti gewwa
Malta u Ghawdex fejn kellha tiftah id-ditta UPIM, ladarba jigi ffirmat il-‘Franchise
Agreement’ mas-socjeta’ UPIM.
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64. Jirrizulta, di fatti, illi s-socjeta’ rikorrenti eventwalment dahlet f’kuntratt ta’ kiri ta’ tlett

65.

66.

67.

68.

69.

siti differenti, li kienu s-segwenti:

a. Hanut gewwa The Duke Shopping Complex, Ghawdex, b’effett mill-31 ta’
Awissu 2008. (vide fol 662)

b. Hanut gewwa Melita Street, il-Belt Valletta, gia maghruf bhala “Clamus
Centre’, iffirmat fit-30 ta> Gunju 2008.

c. Hanut gewwa De Tigne Complex " Tas-Sliema, iffirmat fit-22 ta’ Lulju 2008.

Jirrizulta illi, skond is-so¢jeta’ rikorrenti, is-socjeta’ intimata UPIM kienet ged tishaq
illi s-so¢jeta’ rikorrenti tifhah erbgha hwienet sa” Novembru 2008, u waqt in-negozjati
illi kienu ged isiru, s-so¢jeta’ rikorrenti indikat li ma kienx jaghmel sens kummer¢jali li
jinfethu erbgha hwienet f’"daqqa — madanakollu is-so¢jeta’ UPIM insistiet li kellhom
bzonn erbgha hwienet, u ghalhekk is-so¢jeta’ rikorrenti bdiet tara kif tiftah hanut ichor,
din id-darba gewwa Birkirkara.

Jirrizulta illi, eventwalment, wara skambji kontinwi ta’ korrispondenza w laqghat, fis-
16 ta’ Ottubru 2008 gie iffrmat ‘Franchising Agreement’ ghal perjodu ta’ ghaxar snin,
li kienet barra mill-prassi adoperata mis-socjeta’ UPIM, kif stqarr I-istess Franco
Chiarizio fl-affidavit tieghu, fejn stqarr illi generalment tali ftehim isir ghal hames snin.

Jirrizulta illi, bhala parti mill-ftehim, is-so¢jeta’ rikorrenti ghamlet garanzija bankarja a
favur tas-so¢jeta’ UPIM fl-ammont ta’ €570,000. (fol 1081)

Jirrizulta illi, wara li ggie ffirmat il-ftehim, la darba I-hwienet kienu gia inkrew, is-
socjeta’ rikorrenti bdiet il-preparamenti ghall-ftuh tal-hwienet. Bhala rizultat, I-ewwel
hanut illi fethet is-so¢jeta’ rikorrenti kien dak ta’ Ghawdex, li nfetah fit-13 ta’ Marzu
2009, fejn attendew ir-rapprezentanti tas-socjeta’ UPIM, fosthom is-CEO Luca
Rossetto. It-tieni hanut illi nfetah kien dak tal-Belt, Valletta, li nfetah fl-1 ta” Ottubru
2009, li ghalih kellu jattendi is-CEO tas-so¢jeta’ UPIM, Luca Rossetto, izda li fl-ahhar
mument gharraf lis-socjeta’ rikorrenti li kellu laggha importanti li kellu jattendi ghaliha.

Jirrizulta illi t-tielet hanut, dak ta’ tas-Sliema, eventwalment infetah fis-sena 2010, izda
infetah b’operazzjoni limitata minhabba nuqqas ta’ merkanzija ghall-bejgh.
Madanakollu, jirrizulta li minn korrispondenza ezebita mis-so¢jeta’ intimata, (fol 1883),
f"Marzu 2010 hija kienet gharrfet lis-so¢jeta’ rikorrenti li ma kienx hemm bzonn tiftah
hanut f’tas-Sliema minhabba fir-rizultat batut tal-bejgh tas-sena 2009. Finalment, ir-
raba’ hanut, gewwa Birkirkara, spic¢a beda jintuza bhala store minhabba fi problemi li
bdiet tirrinfaccja s-socjeta’ rikorrenti mas-socjeta’ intimata.

Problemi fl-Operazzjoni

70.

Jirrizulta, skond is-so¢jeta’ rikorrenti, illi, minkejja illi fil-bidu tal-operazzjoni bejn il-
partijiet, meta nfetah il-hanut gewwa Ghawdex f"Marzu 2009, is-so¢jeta’ intimata
UPIM kienet gieghda regolarment tibghat il-merkanzija ghall-bejgh fil-hanut li kien
infetah gewwa Ghawdex, minkejja varji zbalji fil-merkanzija mibghuta, aktar ma beda
jghaddi z-zmien, aktar is-so¢jeta’ rikorrenti bdiet tirrinfaccja problemi in konnessjoni
ma’ tardjar fil-wasla ta’ merkanzija kif ukoll merkanzija skaduta jew mhux idonea
ghall-istagun.

pagna 12 minn 22



Rik 208/2013 — Michele Peresso Limited et vs Upin s.r.l et

71.

72.

73.

74.

75.

76.

77.

78.

Jirrizulta, dejjem skond is-socjeta’ rikorrenti, illi sakemm is-soc¢jeta’ rikorrenti fethet it-
tieni hanut, gewwa [-Belt, f’Ottubru 2009, il-problemi dwar distribuzzjoni ta’
merkanzija ghall-bejgh kienu tant zdiedu illi I-istess socjeta’ rikorrenti bdiet tipprotesta
mal-varji persuni responsabbli mis-soc¢jeta” UPIM dwar tali nugqgasijiet u tilmenta
maghhom li ma kinux ged jonoraw il-ftehim taghhom.

Jirrizulta illi eventwalment kienet l-istess socjeta’ UPIM illi accettat li kien hemm
dewmien u problemi da’ parte taghha, tant illi pprovdiet ‘credit notes’ a favur tas-
soc¢jeta’ rikorrenti biex taghmel tajjeb ghad-dewmien u problemi minnha kkawzati, kif
jidher anke minn korrispondenza ezebita mis-soc¢jeta’ intimata stess (fol 1883).

Jirrizulta, madanakollu, illi wara I-ftuh tal-hanut gewwa il-Belt Valletta, jigifieri
Ottubru 2009, il-problemi li bdew jiffac¢jaw is-so¢jeta’ rikorrenti komplew jizdiedu,
fejn merkanzija ghall-istagun mehtieg tasal tard, mhux kif ordnat, u ta’ livell ferm
inferjuri minn dak miftiehem, kif ukoll ¢erti obbligi assunti mis-so¢jeta’ UPIM ma
kinux ged jigu onorati.

Jirrizulta, di fatti, illi s-so¢jeta’ rikorrenti pprotestat ukoll dwar dawn il-problemi mas-
soc¢jeta’ intimata UPIM, izda ftit li xejn inghatat sodisfazzjon.

Jirrizulta izda, nel frattemp, ad insaputa tas-socjeta’ rikorrenti, f’ Dicembru 2009,
thabbret illi s-so¢jeta’ intimata UPIM Kienet giet mixtrija fl-interjieta taghha, mis-
soc¢jeta’ intimata COIN, u d-djun sostanzjali tas-socjeta’ intimata UPIM Kienu ser jigu
assunti mis-socjeta’ intimata COIN li kellha, bhala pjan taghha, ridimensjonament tal-
operazzjoni tas-socjeta’ UPIM, bl-eghluq ta’ hafna mill-hwienet taghha w tibdil fil-
prodott u swieq illi jinbiegh bl-isem ta’ UPIM.

Jirrizulta li, rizultat ta’ tali akkwizizzjoni, il-problemi li bdew jirrinfac¢jaw is-socjeta’
rikorrenti zdiedu bil-bosta, biz-zewgt ihwienet principali taghhom, ossija dawk ta’
Ghawdex u ta’ Malta, nofshom vojta u b’merkanzija mhux mibjugha u skaduta izda li
s-socjeta’ intimata UPIM ma ridetx tiehu lura, minkejja l-obbligi minnha assunti fil-
ftehim mas-socjeta’ rikorrenti.

Jirrizulta illi, hekk kif is-sitwazzjoni dwar l-operat taz-zewgt ihwienet miftuha mis-
soc¢jeta’ rikorrenti abbazi tal-franchise agreement baqghet taggrava, fit-18 ta” Marzu
2011, ir-rapprezentant tas-socjeta’ rikorrenti, Emanuel Peresso, rrediga rapport fejn
elenka I-varji problemi u diffikultajiet li kellhom, liema rapport intbaghat lis-so¢jeta’
intimata, li hija stess ezebiet fil-proceduri odjerni.

Jirrizulta illi, fil-konkluzjonijiet tieghu, dakinhar 1-istess Emanuel Peresso kellu dan xi
jghid: (fol 2063)

From the very first order which we received, we experienced various logistic
mistakes and one can say that these continued in all the orders that followed.
The promised marketing/training support was never materialized as agreed.
The irregular order deliveries and great delays created embarrassment with
our clients, who at first were eager to patronize our stores, figures prove this.
In today's retail environment there is too much competition trying to sell
similar products, hence we could never afford to disappoint and let our
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customers down. Unfortunately, this is what has happened and as the saying
states —It is very easy to lose a client, but very difficult to regain a client.

The above mentioned report gives a true picture of what has happened these
last two years, whilst appreciating the general understanding of the new
owners of UPIM, Gruppo COIN. These continuous delays created us a
consequential loss in business, because due to all that has happened we lost
face and credibility with our customers. We heavily invested in prime
locations, furnished the stores to very high standards, always attended sales
meetings, we produced from our own account, POS material and educational
brochures for our customers, we produced our own TV spots, radio spots and
printed media, when all creative services had to be supplied by UPIM. We
organised promotional offers and seasonal sales regularly to help in selling
the products. We cannot say that we are responsible for the non performance
of this collaboration. We sent many warnings to UPIM to treat us as they
treat their direct stores in Italy, if not things will not work out.

The consequence of all this is that we are now faced with a surplus of old
stocks, imported in 2009, and this amount to approximately €250,000. For
reasons mentioned above, we request that UPIM will take back this unsold
stock worth of approximately €250,000.

Moreover, because of all reasons mentioned, the build up and momentum of
our early results were not kept and this created a situation whereby the sales
turnover of our operation went considerably down, whilst all operational
costs remained and this include, rent, payroll, administration costs, loan
repayments and Bank interest, advertising and more, thus making our
company sustain actual and consequential losses. We are thus asking for a
compensation of our operational losses, which profit and loss report for
December 2008 up to 28th February 2010 as prepared by our auditors, Baker
Tilly Sant, presents a net loss of €75,602. This report has already been
forwarded to UPIM but we are again sending you a copy for your records.
Please also note that UPIM started operating as form March 2009. The
operational trading between 1st March 2010 up to 28th February 2011 as
per attached Management Accounts, also prepared by our auditors Baker
Tilly Sant, presents a net loss of €448,693.

In these reports you will notice two UPIM stores, one in Birkirkara and one
in Sliema. These stores are only temporarily, as the one in Birkirkara is
currently being used as a warehouse store try and dispose some of the old
stock, but as already stated this sale has been going on for some months now
and sales are always decreasing, whilst the Sliema Store is as stated a
temporary one where we concentrate our UPIM Casa in the 2nd Floor area
rather than leave them in our general warehouse.

We kindly ask you to confirm in our favour, our compensation claim for:
Operational losses - March 2009 to 28th February 2010 - €075,662

Operational losses - 1st March 2010 to 28th February 2011  €448,693
Take back worth of old stocks €250,000
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€774,355

Please note that we have already deducted the credit notes given to us by
UPIM SRL, from the amounts as mentioned above for the operational losses
from March 2009 / 28th February 2010 and from 1st March 2010 / 28th
February 2011, otherwise losses would have been greater.

We hope that this claim is confirmed at the earliest possible time in order to
be able to stop the hemorrage of our UPIM operations losses immediately.

Jirrizulta illi dak hawn fuq riportat jirriassumi I-problemi w id-diffikulatijiet kollha illi
s-socjeta’ rikorrenti kienu ged jirrinfac¢jaw rizultat ta’ nuqqasijiet serji da parte tas-
soc¢jeta’ intimata.

Jirrizulta, madanakollu, illi s-sitwazzjoni bagghet ma ttejbitx, anzi ppeggorat ruhha
stante illi s-so¢jeta’ UPIM iddecidiet li twagqgaf kwalsiasi konsenja gdida lis-soc¢jeta’
rikorrenti filwagqt illi £Gunju tas-sena 2011, ipprocediet biex inkassat s-somma ta’
€466,489 mill-garanzija bankarja illi s-socjeta’ rikorrenti Kienet tatha mal-iffirmar tal-
‘Franchise Agreement’. (fol 1084)

Tali azzjoni wasslet sabiex l-operazzjoni tal-hwienet tas-socjeta’ rikorrenti jinghalqu w
eventwalment jinbdew il-proceduri odjerni.

Konsiderazzjonijet legali

82.

83.

84.

85.

Jirrizulta, kemm mill-atti processwali kif ukoll mis-sottomissjonijiet ta’ I-abbli
difensuri tal-partijiet, illi l-azzjoni odjerna ma hijiex ibbazata fuq il-Franchise
Agreement, ezistenti bejn il-partijiet, izda hija azzjoni prettament ghal hlas ta’ danni
bbazata fuq I-allegazzjoni ta’ agir doluz u negligenti grossolanament ta’ natura extra
kuntrattwali da’ parte tas-socjetajiet intimati li wasslet lis-socjeta’ rikorrenti, skond hi,
taghmel telf ingenti.

Jirrizulta wkoll illi ma hemmx kontestazzjoni illi I-kawza odjerna hija regolata mill-ligi
sostantiva Taljana, kif gia kkonfermat mill-Qorti tal-Appell f’decizjoni parzjali taghha
fil-kawza odjerna moghtija fit-30 ta’ Settembru 2016, u ghal dan il-ghan, iz-zewg
partijiet ipprezentaw pariri legali eruditi ta’ esperti legali Taljani, fejn kull parti tat il-
veduti w |-interpretazzjonijiet taghha dwar kif il-legislazzjoni Taljana ghandha tigi
interpretata.

Kif osservaw l-abbli difensuri tas-socjetajiet rikorrenti fis-sottomissjonijiet studjati
taghhom, il-legislazzjoni Taljana, senjatament fl-Artikolu 1175, 1366, 1375, 1337 u
1338 tal-Kodi¢i Civili taghhom, testendi l-obbligu tal-ezekuzzjoni in buona fede tal-
kuntratti fuq il-partijiet anke fil-fazi tat-trattativi illi jwasslu ghall-kuntratt finali.

Il-konsulenti legali tas-soc¢jeta’ rikorrenti sahqu, fis-sottomissjonijiet taghhom, illi 1-
buona fede “ghandha titgies oggettivament u mhux soggettivament jew abbazi tal-
intenzjoni specifika ta’ dik il-persuna partikolari jew tal-kontro parti.” Fi kliem I-istess
abbli difensuri, “mhux assolutament necessarju li wiehed jipprova I-malafede jew ix-
Xjenza suggettiva ta’ parti jew ohira”. (fol 2463)

pagna 15 minn 22



Rik 208/2013 — Michele Peresso Limited et vs Upin s.r.l et

86.

87.

88.

89.

90.

Mill-banda I-ohra, 1-abbli difensuri tas-socjetajict intimati, fis-sottomissjonijiet eruditi
taghhom, jinsistu illi sabiex l-azzjoni tas-so¢jeta’ rikorrenti “tirnexxi, jridu juru li I-
kumpanniji esponenti ma mxewx in good faith, u addirittura, kellhom pjan malizzjuz
sabiex jiffrodaw lill-kumpanniji aztrici”. (fol 2473)

Di fatti tali konsulenti legali tas-so¢jeta’ intimati, kemm dawk lokali u kemm esteri, tas-
so¢jetajiet intimati, jishqu illi dak asserit mis-socjeta’ rikorrenti ma huwiex minnu, fejn
insistew illi I-malafede trid tigi ppruvata w il-konsulent legali esteru jkompli jghid
“mere silence or negligence in providing information to the counterparty is not enough
to identify an illicit conduct if those behaviours dont reflect malice or cunning plan of
the counter party who is willing to carry out the fraud.” (fol 2170)

[1-Qorti tosserva, madanakollu, illi I-buona fede w il-lealta’ reciproka waqt negozjati li
ged isiru bejn persuni li jiddiskutu biex jaghmlu negozju, huma element essenzjali fil-
gasam tal-kummer¢ u huwa mehtieg sabiex ikun assikurat li hemm bazi ta’ relazzjoni
sana w koretta bejn partijiet wara li jilhqu ftehim, minghajr liema lealta’ u buona fede,
ebda transazzjoni ma jista’ jkollha ezitu posittiv ghaz-zewg partijiet kontraenti. Fin-
nugqas tal-buona fede u lealta’, dejjem jispicca li jkun hemm xi wahda jew aktar mill-
partijiet illi ser isofru pregudizzju rizultat ta’ tali nuqqas.

[1-Qorti tirrileva illi I-bazi ta’ kwalsiasi tip kummer¢ ta’ success hija I-fiducja reciproka
w ir-rispett lejn il-kontro parti, liema elementi ta’ fidu¢ja u rispett huma riflessi fil-
principju ta’ buona fede illi dwaru qed jiddibattu I-partijiet odjerni quddiem dina I-
Qorti.

Minghajr lealta u rispett reciproku, kwalsiasi operazzjoni kummer¢jali hija destinata illi
tfalli — w il-kaz odjern huwa ezempju car ta’ falliment rizultat ta’ nuqqas ta’ lealta’ u
rispett, minn parti lejn parti ohra, ossija nuqqgas ta’ buona fede, liema nuqqas wassal
sabiex, f’qasir zmien, pjanijiet mahsuba fuq medda ta’ ghaxar snin, jisfaxxaw fix-xejn,
b’parti tbaghti I-konsegwenzi finanzjarji taghha.

Ikkunsidrat

91. Abbazi ta’ tali osservazzjonijiet, ikun opportun illi jigu elenkati certi fatti li jirrizultaw
mill-provi.

92. Jirrizulta, mill-provi prodotti, illi I-ewwel lagghat bejn il-partijiet sehhew fl-10 ta’

93.

April 2008 li eventwalment waslu, skond is-soc¢jeta’ rikorrenti, ghall-iffirmar ta’ Letter
of Understanding, fil-15 ta’ Mejju 2008, illi s-so¢jeta’ rikorrenti kienet ser tiftah erbgha
hwienet.

Jirrizulta illi s-socjeta’ rikorrenti, abbazi ta’ tali ftehim u fuq insistenza tas-socjeta’
intimata UPIM, ipprocediet biex kriet tlett hwienet, b’konsultazzjoni kontinwa u shiha
u gbil mas-so¢jeta’ intimata UPIM, ossija:

a. Hanut gewwa The Duke Shopping Complex, Ghawdex, b’effett mill-31 ta’
Awissu 2008.

b. Hanut gewwa Melita Street, il-Belt Valletta, gia maghruf bhala “Clamus
Centre’, iffirmat fit-30 ta’ Gunju 2008.
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c. Hanut gewwa De Tigne Complex f’tas-Sliema, iffirmat fit-22 ta” Lulju 2008.

Jirrizulta illi I-Franchise Agreement eventwalment gie ffinalizzat u iffirmat fis-16 ta’
Ottubru 2008.

Jirrizulta illi I-ewwel hanut, dak ta’ Ghawdex, infetah f"Marzu tas-sena 2009, 1i ghalih
attendew varji rapprezentanti tas-socjeta’ intimata UPIM, fosthom is-CEO Rossetto li
involut, sa mill-bidu, fin-negozjati mas-socjeta’ rikorrenti.

Jirrizulta illi t-tieni hanut, ossija dak tal-Belt Valletta infetah fl-1 ta’ Ottubru 2009, fejn
iS-CEO, li kellu jattendi ghall-ftuh ta’ tali hanut f’lokalita importanti bhalma hija |-Belt
Valletta, ma attendiex peress illi gharraf illi kellu laggha importanti fl-ahhar mument, li
aktar ‘il quddiem irrizulta illi kienet laggha ferm importanti, ossija dik fejn gie
miftichem illi UPIM tinbiegh 1ill-COIN.

Jirrizulta, di fatti, illi, fit-2 ta’ Dicembru 2009, kien hemm laggha tal-Amministrazzjoni
tas-socjeta’ UPIM fejn qablet |i taccetta |-offerta tas-socjeta’” COIN ghall-akkwist tal-
ishma kollha taghha u, fis-17 ta’ Dicembru 2009, is-socjeta’ intimata COIN lahget
ftehim uffi¢jali mal-azzjonisti tas-socjeta’ intimata UPIM, biex takkwista I-ishma
kollha taghha, liema akkwist finali sussegwentement sehh fit-28 ta’ Jannar 2010.

Jirrizulta illi, kif xehed I-konsulent legali tas-socjeta’ intimati, Stefano Artuso, is-
so¢jetajiet intimati kienu ilhom ghaddejjin bin-negozjati ghall-akkwist tal-UPIM mill-
COIN sa mill-bidu tas-sena 2009 u l-azzjonisti tas-soc¢jeta’ UPIM kienu gablu, fil-
principju, mal-bejgh f"laqgha illi saret fit-2 ta’ Ottubru 2009, ossija gurnata wara illi s-
socjeta’ rikorrenti kienet fethet il-hanut gewwa I-Belt Valletta.

Jirrizulta ukoll, minn intervista pubblika illi saret mis-CEO tas-soc¢jeta’ intimata, COIN,
ossija Stefano Beraldo, f’gazzetta taljana Corriere Del Veneto, f’Jannar 2010, jigifieri
wara illi s-soc¢jeta’ intimata UPIM kienet giet akkwistata ufficjalment, illi I-istess
Beraldo stgarr illi huma kienu ilhom f’negozjati mas-so¢jeta’ UPIM sa minn sena u nofs
gabel il-ftehim finali, jigifieri minn Mejju / Gunju tas-sena 2008, u s-so¢jeta’ UPIM
kellha telf sostanzjali li kellu jwassal ghal tibdil u ridimensjonament fl-operazzjoni ta’
[-UPIM. (fol 268)

Jirrizulta illi s-so¢jeta’ intimata UPIM, f’ebda stadju tan-negozjati mas-socjeta’
rikorrenti ili bdew f’April 2008 u ntemmew f’Ottubru 2008, u anke wara, waqt |-
operazzjoni tal-Franchise Agreement’, qatt ma gharrfet lis-socjeta’ rikorrenti illi hija
kienet ghaddejja f’negozjati mas-socjeta’ COIN ghall-bejgh taghha u s-so¢jeta’
rikorrenti giet a korrent ta’ tali fatt meta dana gie rappurtat fil-mezzi tax-xandir.

Jirrizulta li, wara li sar I-akkwist mis-so¢jeta’ intimata COIN, sar ezercizzju ta’ eghlug
ta’ hafna mill-hwienet tal-UPIM u, fost decizjonijiet mehuda, I-istess so¢jeta’ intimata
gharrfet lis-socjeta’ rikorrenti illi ma kienx hemm il-htiega li jinfetag il-hanut gewwa
tas-Sliema, ghalkemm is-socjeta’ rikorrenti kienet gia dahlet f’kirja ghal tali fond, taht
il-pretest illi I-bejgh ma kienx kif mixtieq.

Jirrizulta wkoll illi, ghalkemm is-so¢jeta’ UPIM kienet impenjat ruhha illi tforni
merkanzija idonea u ta’ l-istagun b’mod regolari filwagqt illi tiehu lura dak li ma
nbieghx, sa ftit wara illi nfetah il-hanut gewwa Ghawdex, ossija Marzu tas-sena 20009,
ir-regolarita’ w konsistenza tal-merkanzija bdiet dejjem tmur lura u, hekk kif subentrat
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is-socjeta’ COIN, is-sitwazzjoni aggravat ruhha w I-ftehim ma giex onorat tant illi hija
rrifjutat illi tiehu lura merkanzija li kienet obbligata illi tiehu lura.

Jirrizulta car, ghalhekk, illi 1-operazzjoni tas-socjeta’ UPIM, a differenza ta’ dak illi
jridu jaghtu x’jifhem ix-xhieda tas-socjetajiet intimati, kienet gia wahda mhux in linea
ma’ dak miftiechem sa minn gabel ma nfetah il-hanut gewwa Ghawdex, izda,
eventwalment, mal-akkwist tas-so¢jeta” UPIM minn COIN, tali operazzjoni giet
konsiderabbilment ridimensjonata u limitata, u dana wara illi s-so¢jeta’ rikorrenti
kienet gia dahlet fl-obbligi u spejjez ingenti abbazi ta’ dak lilha mwieghed mill-UPIM,
liema nuqgasijiet huwa car li huwa rizultat tan-negozjati illi kienu ilhom ghaddejjin sa
minn gabel ma gie ffirmat il-Franchise Agreement u li s-so¢jetajiet intimati ghazlu illi
xjentement ma jgharrfux lis-socjeta’ rikorrenti bihom.

Jirrizulta, finalment, illi hekk kif f"Marzu tas-sena 2011, meta s-sitwazzjoni kienet
prekarja hafna, is-socjeta’ rikorrenti bdiet tigri wara s-socjetajiet intimati ghal
soluzzjoni ahharija biex ma tkomplix titlef flus, is-so¢jeta’ intimata, minflok ma sabet
soluzzjoni, ghazlet illi tithallas dak kollu li kienet tikkondenti kien lilha dovut billi
tutilizza I-garanzija illi kienet harget is-socjeta’ rikorrenti in buona fede mal-iffirmar
tal-Franchise Agreement, u thallset is-somma ta’ ftit angas minn €470,000 u
sussegwentement tterminat ir-relazzjoni taghha mas-socjeta’ rikorrenti unilateralment
billi waqqfet kwalsiasi konsenja ohra ta’ merkanzija.

Jirrizulta illi, ghalkemm ix-xhieda tal-varji rapprezentanti tas-socjeta’ UPIM quddiem
dina I-Qorti insistew illi huma ma ridux igarrqu bis-socjeta’ rikorrenti meta dahlu fi
Franchise Agreement maghhom, tali asserzjoni taghhom ma hijiex riflessa fil-mod Kif
huma agixxew fil-konfront tas-socjeta’ rikorrenti, kemm waqt in-negozjati kif ukoll
wagqt I-operazzjoni tal-hanut.

L-abbli difensuri tas-socjetajiet intimati, partikolarment dawk Taljani, jinsistu illi r-
rapprezentanti ta’ 1-UPIM kellhom kull dritt illi ma jgharrfux lis-so¢jeta’ rikorrenti li
kienet ghaddejja f’negozjati ghall-bejgh, u ghalhekk ma kien hemm ebda malafede da’
parte taghhom.

11-Qorti, madanakollu, ma tagbel xejn ma’ tali asserzjoni.

Dana gieghed jinghad, peress illi hija konvinta li s-so¢jeta’ UPIM kienet konxja tal-
fatt li, kieku gharrfet lis-socjeta’ rikorrenti li kienet fil-process |i tinbiegh, certament
is-so¢jetajiet rikorrenti ma kinux jidhlu fl-impenji kummer¢jali oneruzi illi dahlu
ghalihom ghal medda ta’ ghaxar snin, bi spejjez u investimenti ingenti illi
eventwalment wasslet ghall-problemi finzjarji serji.

Din il-Qorti hija konvinta illi d-dec¢izjoni tar-rapprezentanti tas-so¢jeta’ UPIM illi ma
jgharrfux lis-socjeta’ rikorrenti illi kienu fil-process li jinbieghu kienet wahda
mahsuba w intzza precizament biex jassikuraw li s-soc¢jeta’ rikorrenti jidhlu fi ftehim
ta’ Franchising ghalihom — kieku kienet taf b’dawn il-manuvri minn taht, ¢certament
is-socjeta’ rikorrenti kienet tirtira minn kwalsiasi negozjati illi kienu ged isiru mas-
socjeta’ UPIM.

Din il-Qorti ma tistax ma tosservax ukoll illi tant is-so¢jeta’ intimata UPIM kienet
ghatxana sabiex tasal ghal ftehim mas-so¢jeta’ rikorrenti, illi mhux talli zammet fil-
mistur kwalsiasi riferenza ghall-bejgh taghha lill-terzi, izda talli kkoncediet lis-
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so¢jeta’ rikorrenti ftehim ta’ ghaxar snin meta, skond ir-rapprezentanti tas-socjeta’
UPIM li xehdu quddiem din il-Qorti, ir-regola kienet ghal hames snin. Din hija
indikazzjoni ohra c¢ara illi r-rapprezentanti tas-socjeta’ UPIM xjentement ghazlu milli
jongsu mill-lealta’ taghhom lejn ir-rapprezentanti tas-soc¢jeta’ rikorrenti u ma
jinfurmawhom b’xejn, peress illi kellhom biza’ li s-so¢jeta’ rikorrenti tirtira minn
kwalsiasi negozjati f’kaz li jsiru jafu.

L-ghotja ta’ kuntratt ta’ ghaxar snin kienet lixka illi s-so¢jetajiet intimati dendlu
quddiem is-socjeta’ rikorrenti biex jaccertaw ruhhom li s-socjeta’ rikorrenti tintrabat
maghhom, minkejja illi kienu ben a korrent tal-fatt li kienu fil-procint illi jinbieghu
minhabba fil-problemi finanzjarji taghhom.

Ikkunsidrat dana kollu, il-Qorti ssibha ferm difficili temmen illi kien hemm buona
fede da’ parte tas-socjeta’ intimata UPIM meta kienet gieghda tinnegozja biex tidhol
fi ftehim mas-socjeta’ rikorrenti u meta nsistiet maghhom sabiex jifthu erbgha
hwienet, peress illi jidher car illi I-istess socjeta’ intimata UPIM, fl-istess waqt, kienet
ben konxja illi kienet gieghda topera b’telf u li kienet gieghda tinnegozja sabiex
tinbiegh fl-interjieta’ taghha lill-kumpannija ohra, ossija s-so¢jeta’ intimata COIN.

Ghalhekk, din il-Qorti ma ghandha ebda dubju li, da parte tas-socjeta’ intimata UPIM,
kien hemm nuqqgas ta’ buona fede kif ukoll malizzja meta hija kienet gieghda
tinnegozja ftehim ta’ ghaxar snin mas-socjeta’ rikorrenti, u ghalhekk, in vista ta’ dan,
hija ghandha tinstab responsabbli ghad-danni illi sofrew is-so¢jetajiet rikorrenti
rizultat ta’ tali mala fede tas-so¢jeta’ intimata UPIM.

Danni

114.

115.

116.

117.

118.

La darba gie stabbilit illi s-so¢jetajiet intimati mxew b’nuqqas ta’ lealta’ u malafede
fil-konfront tas-socjeta’ rikorrenti, u ghalhekk huma responsabbli ghad-danni illi
sofrew I-istess socjeta’ rikorrenti rizultat ta’ dan, il-Qorti issa trid tqis id-danni li gew
mitluba.

Jirrizulta illi kemm is-so¢jeta’ rikorrenti kif ukoll is-socjetajiet intimati pprezentaw
rapporti dettaljati minn esperti fil-qasam tal-kontabilita’, sabiex, fil-kaz tas-socjeta’
rikorrenti, jaccentwaw fuq il-gravita’ tat-telf illi sofrew is-socjeta’ rikorrenti, filwaqt
illi fil-kaz tas-socjeta’ intimata, jimminizzaw tali telf, jekk mhux jillikwidawha fix-
xejn.

I1-Qorti, ghalhekk, hija kostretta illi taghmel referenza kemm ghaz-zewg rapporti
finanzjarji, kif ukoll ghall-provi illi gew prodotti, biex jigi stabbilit id-danni illi kienu
ged isofru s-socjeta’ rikorrenti fil-mument meta eventwalment ir-relazzjoni
kummerc¢jali ta’ bejn il-partijiet sfaxxat fix-xejn u giet terminata “de facto’, rizultat
tal-azzjoni unilaterali tas-socjetajiet intimati.

Jirrizulta, mill-assjem tal-provi, kif gia fuq osservat, illi s-soc¢jetajiet rikorrenti kienu
krew tlett ihwienet differenti, wiehed gewwa Ghawdex, wiehed gewwa |-Belt Valletta
u wiched gewwa Tas-Sliema.

Jirrizulta wkoll, anke mill-kuntratti ezebiti, partikolarment dawk tal-hanut ta’
Ghawdex, illi ghalkemm il-hwienet kienu indikati li kienu ser jintuzaw sabiex
jinbieghu I-prodotti prettament tal-UPIM, in realta’ tali hwienet jintuzaw ukoll ghall-
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bejgh ta’ merkanzija ohra illi s-so¢jeta’ rikorrenti jippromwovu tramite ditti ohra
taghhom, bhalma kienu Eurosport, Bata u Fergi.

Jirrizulta wkoll illi, fejn jirrigwarda I-hanut ta’ Tas-Sliema, is-socjetajiet rikorrenti
ottjenew sentenza ghal danni ekwivalenti ghal madwar €220,000 abbazi ta’ nuqqas
da’ parte taghhom, indikazzjoni ulterjuri illi, a differenza ta’ dak dikjarat mis-so¢jeta’
rikorrenti, il-hanut ta’ Tas-Sliema gatt ma kien gieghed jintuza esklussivament ghall-
UPIM.

Jirrizulta, ghalhekk, illi jkun skorrett illi jinghad illi l-ispejjez kollha relatati ta’ tali
hwienet kienu kollha relatati mal-UPIM u ghalhekk ghandhom jaghmlu tajjeb ghalih
Is-soc¢jetajiet intimati, peress illi dana ma kienx il-kaz — fatt illi anke I-intimati stess
jikkontendu u li jidher rifless wkoll fil-fatti kif indikati mill-Accountant imgabbad
mis-socjetajiet rikorrenti stess fir-rapport tieghu — fol 1199.

[1-Qorti tosserva wkoll illi ma hemm ebda dubju illi r-relazzjoni kummerg¢jali ta’ bejn
il-partijiet intemmet “de facto” £ Gunju 2011, hekk kif is-so¢jetajiet intimati
ddecidew, unilateralment, jithallsu dak illi huma kienu jikkontendu kien dovut lilhom
billi jinkassaw garanzija illi kienet giet lilhom moghtija, in buona fede, mis-socjeta’
rikorrenti, u li kienet intiza unikament bhala garanzija u mhux biex is-so¢jeta’ intimata
tithallas ta’ dak illi s-socjeta’ rikorrenti kienet ged tikkontendi li ma huwiex dovut —
tali azzjoni certament itterminat kwalsiasi relazzjoni ta’ bejn il-partijiet.

Ghalhekk, tenut kont tal-fatt li dan sehh £>Gunju 2011, kwalsiasi danni illi setghu gew
rrekati lis-socjeta’ rikorrenti ghandhom jitgiesu sa dakinhar, u mhux sas-sena 2014,
kif jidher fil-konteggi redatti mill-Accountant tas-socjeta’ rikorrenti, u dana peress illi
certament, wara tali data, is-socjetajiet rikorrenti setghu jirrimedjaw ghas-sitwazzjoni
billi jiehdu I-passi rimedjali kummer¢jali opportuni u jimminimizzaw id-danni
taghhom.

Jirrizulta, mill-banda I-ohra, illi jkun skorrett ukoll illi tittieched il-linja ta’ hsieb tas-
so¢jetajiet intimati, fejn jinsistu illi s-socjetajiet rikorrenti ma sofrew ebda danni u
kwalsiasi kalkolu ta’ danni illi sar huwa hazin — ma jista’ jkun hemm ebda dubju illi
s-so¢jetajiet rikorrenti sofrew danni rizultat tal-agir tas-socjetajiet intimati.

Huwa f*dan I-istadju illi din il-Qorti tqis illi hija ta’ rilevanza kbira I-korrispondenza
mibghuta mis-Sur Emanuel Peresso fit-18 ta” Marzu 2011, ezebita miz-zewg partijiet,
u li din il-Qorti tqis illi hija ritratt ¢ar tas-sitwazzjoni kummercjali mwieghra li Kienet
ezistenti dak iz-zmien bejn il-partijiet u, aktar u aktar, id-danni illi s-socjetajiet
rikorrenti kienu attwalment batew sa dakinhar rizultat tal-inadempjenzi kuntrattwali
tas-so¢jetajiet intimati.

F’tali korrispondenza, gia riprodotta minn dina I-Qorti, is-Sur Emanuel Peresso indika
bi¢-car x’kienu d-danni minnu sofferti sa dakinhar:

We kindly ask you to confirm in our favour, our compensation claim for:

Operational losses - March 2009 to 28th February 2010 - €075,662
Operational losses - 1st March 2010 to 28th February 2011  €448,693
Take back worth of old stocks €250,000
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127.

128.

129.

130.

131.

132.

TOTAL €774,355

Jirrizulta ¢ar illi, minn tali konteggi, s-socjeta’ rikorrenti kienet gia naggset dak kollu
li s-so¢jetajiet intimati kienu raddewlha lura bhala ‘credit notes’, u ghalhekk dak
hemm indikat huwa I-bilang¢ illi s-soc¢jeta’ rikorrenti kienet ged tippretendi lura bhala
telf illi hija sofriet sa dakinhar, liema somma il-Qorti tifhem hija indikazzjoni li,
mhallsa dawk il-flejjes, it-telf illi s-socjeta’ rikorrenti kienet ged tikkontendi li sofriet,
Kien jigi rizarcit u saldat.

Ghalhekk, il-Qorti tifhem illi, fit-18 ta” Marzu 2011, il-kumpens illi riedu is-so¢jetajiet
rikorrenti kien ta’ €774,355.

11-Qorti tifhem ukoll illi s-soc¢jetajiet intimati, mhux talli ma hallsux tali kumpens, izda
talli ghazlu li, unilateralment, jithallsu dak illi huma kienu ged jikkontendu illi kien
dovut lilhom, ossija €466,489.

Jirrizulta illi s-so¢jeta’ rikorrenti tikkontendi, fil-provi minnha mressqa, illi tali somma
ta’ €466,489 ma kinetx dovuta lis-socjetajiet intimati, peress illi I-merkanzija indikata
li kellha tirrapprezenta tali ammont, attwalment ma kinetx waslet Malta.

Tenut kont illi tali somma giet unilateralment migbuda mis-so¢jeta’ intimata, kontra
I-volonta’ tas-socjeta’ rikorrenti, il-Qorti tifhem illi ghandha tiehu konjizzjoni ta’ tali
somma wkoll fil-komputazzjoni tad-danni sofferti mis-socjeta’ rikorrenti.

Jirrizulta ghalhekk, illi abbazi ta’ dawna l-ammonti kif fuq indikati, it-telf illi s-
socjeta’ rikorrenti kienet qed tikkontendi li kellha sa Marzu 2011 kien jammonta ghal
€774,355 filwagqt illi s-somma mhallsa kontra l-volonta’ tas-socjeta’ rikorrenti Kienet
ta’ €466,489, li flimkien jaghmlu total ta’ €1,234,844.

Minkejja illi l-accountant tas-socjeta’ rikorrenti jindika illi d-danni minnhom pretizi
ghandhom ikunu fl-import ta’ €3,062,521, il-Qorti tgis illi, abbazi tal-fatti kif deskritti
mill-partijiet w id-dokumentazzjoni voluminuza minnhom ipprezentata, d-danni li
attwalment jirrizultaw ghandhom jammontaw ghal €1,234,844.

Konkluzjoni

I1-Qorti,
Wara illi
Wara illi
Wara illi
Tghaddi

Filwaqt |

rat I-atti u semghet x-xhieda;

rat is-sottomissjonijiet ta’ 1-abbli difensuri tal-partijiet;

semghet it-trattazzjoni orali ta’ |-abbli difensuri Maltin tal-partijiet;
biex tiddeciedi 1-vertenza billi:

i ma hijiex tikkunsidra ulterjorment I-ewwel disgha eccezzjonijiet preliminari, peress

illi gia gew decizi mill-Ewwel Qorti fis-7 ta’ Ottubru 2015 u kkonfermati mill-Qorti tal-Appell

fit-30 ta’

Tichad |

Settembru 2016;

-kumplament ta’ 1-ecCezzjonijiet tas-soc¢jetajiet intimati u ghalhekk:
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Tilga’ t-talba kif dedotta u, konsegwentement:

Tiddikjara illi s-so¢jetajiet intimati Upim S.r.l u Gruppo Coin S.p.A huma responsabbli versu
s-socjetajiet rikorrenti Michele Peresso Limited u Michele Peresso Fashion Limited ghad-danni
kkagunati bl-agir doluz taghhom;

Tillikwida d-danni sofferti mis-so¢jetajiet rikorrenti kagun ta’ l-imsemmi agir tas-socjetajiet
intimati fl-ammont ta’ miljun, mitejn u erbgha u tletin ¢lf, tmien mija u erbgha u erbghin Euro
(€1,234,844);

Tikkundanna lis-socjetajiet intimati sabiex ihallsu lis-soc¢jeta’ rikorrenti is-somma ta’ 1-
ammont ta’ miljun, mitejn u erbgha u tletin elf, tmien mija u erbgha u erbghin Euro
(€1,234,844) in linea ta’ danni.

Spejjez tal-proceduri odjerni ikunu kollha a kariku tas-socjetajiet intimati.

Imghax huwa dovut mid-data tas-sentenza sad-data tal-pagament effettiv

Francesco Depasquale LL.D. LL.M. (IMLI)
Imhallef

Rita Sciberras
Deputat Registratur
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