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QORTI TAL-APPELL

IMHALLFIN
S.T.O. PRIM IMHALLEF MARK CHETCUTI

ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tlieta, 6 ta’ Settembru, 2022.

Numru 3

Appell numru 193/2022/1

C & F Building Contractors Limited
(C-15308)

V.

Id-Direttur Generali tal-Kuntratti: il-
Fondazzjoni ghall-Iskejjel ta’ Ghada; u
Bonnici Bros Services Limited

1. Dan huwa appell ta’ C & F Building Contractors Limited [‘C & F” jew “I-
appellanti”] minn decizjoni tat-28 ta’ April 2022 tal-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni’], imwaqqgaf taht ir-Regolamenti
tal-2016 dwar |-Akkwist Pubbiku [‘L.S. 601.037], li ¢ahad oggezzjoni
taghha kontra decizjoni tal-Fondazzjoni ghall-Iskejjal ta’ Ghada [“l-awtorita
kontraenti”] li warrbet offerta taghha wara sejha pubblika ghal offerti ta’

kuntratt “for the construction of a new football pitch and underground
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carpark at Naxxar School Complex” u irrakkomandat illi I-kuntratt jinghata

lil Bonnici Bros Services Limited [“Bonnici Bros”].

2. ll-fatti relevanti sehhew hekk: kienet saret sejha mill-awtorita kontraenti
ghal offerti ghall-kuntratt fug imsemmi. ll-kundizzjonijiet tas-sejha jghidu illi
I-kuntratt ghandu jinghata lil min jaghmel I-orhos offerta, sakemm din tkun

tabgbel mal-kriterji amministrativi u teknici.

3. Wara li l-appellanti tefghet I-offerta taghha I-awtorita kontraenti stednitha
“to rectify the literature submitted and to submit missing literature”. Peress
illi I-appellanti ma kinitx f'posizzjoni illi fiz-zmien li nghatalha tipprezenta d-
dokumenti niegsa relattivi ghall-prodott Ii jissemma fl-offerta originali
taghha, offriet prodott iehor minflok, u ipprezentat id-dokumenti relattivi

ghal dan il-proditt gdid.

4. L-awtorita kontraenti qgieset illi dan kien ekwivalenti ghal bdil tal-offerta u
illi dan il-bdil ma huwiex permess ghax jaqa’ taht note 3 tas-sejha ghal

offerti, li tghid hekk:

»No rectification shall be allowed. Only clarifications on the submitted
information may be requested.«

5. Ghalhekk b’ittra tat-8 ta’ Frar 2022 id-Direttur tal-Kuntratti gharraf lill-
appellanti illi l-offerta taghha twarrbet ghax tqgieset “technically non-

compliant” u illi I-kuntratt kellu jinghata lil Bonnici Bros.

6. Lil appellanti dehriha li din kienet kwistjoni relattiva ghad-dokumenti
mehmuza mal-offerta, u ghalhekk regolata mhux b’note 3 izda b’note 2, li

tghid hekk:
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»Tenderers will be requested to either clarify/rectify any incorrect
and/or incomplete documentation, and/or submit any missing docu-
ments within five (5) working days from notification.«

7. Ghalhekk b’ittra tat-18 ta’ Frar 2022 |-appellant ressget oggezzjoni kontra
din id-decizjoni quddiem il-Bord ta’ Revizjoni, izda I-bord, bid-decizjoni tat-
28 ta’ April 2022 li minnha sar dan l-appell, ma lagax |-oggezzjoni u
ikkonferma d-decizjoni tal-awtorita kontraenti. Il-konsiderazzjonijiet i

wasslu lill-bord ghal din id-decizjoni gew imfissra hekk:

P the appellant, in their letter of objection, contend that:
»a) The rejection letter stated:

»“EO! was requested to rectify the literature submitted and to
submit missing literature. The EC? reviewed the submitted reply
and concluded that the bidder is technically non-compliant.

»“Justifications:

»“(1) Dimple Membrane: BoQ Bill 4 (Item No. 4.17, Spec 29) —
EO changed brand and model from Tekno Forma/Dimpled to
Triton Systems/Platon P8 Membrane during the rectification
request. The technical offer falls under Note 3 - No rectification
shall be allowed. Only clarifications on the submitted information
may be requested.

»“(2) Expanded Polystyrene: BoQ Bill 7 (Item No. 7.01, Spec 59)
— EO changed brand and model from Sundolitt/Expanded Poly-
styrene to Bitmac during rectification request. The technical offer
falls under Note 3 - No rectification shall he allowed. Only clari-
fications on the submitted information may be requested.”

»The appellant is appealing from this decision for the following
reasons: It is not proportionate to consider that a change in literature
would have resulted in a change in the technical offer when the new
submissions were for equivalent, interchangeable items of the same
standard.

»“b) At the outset, when taking note of the principle of proportionality,
reference is made to the judgment delivered by the Court of
Appeal in the case in the names Cassar Petroleum Services
Limited v. Gozo Channel Company Limited u d-Direttur General
tad-Dipartiment tal-Kuntratti, decided on the 12" January 2015,
wherein it was quoting the European Court of Justice on the
principle of proportionality as a general principle of European
Law, it held that a measure taken by an authority must be such
that it can be used to achieve the intended goal and cannot go
beyond that which is required to reach that aim:

1 Economic operator

2 Evaluation committee
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e

»“As regards the principle of proportionality, the Court has held
that, in order to establish whether a provision of Community law
complies with that principle, it must be ascertained whether the
means which it employs are suitable for the purpose of achieving
the desired objective and whether they do not go beyond what is
necessary to achieve it.” (ECJ, United Kingdom vs Council of the
European Union, C84/94, 12" November 1996, para 57)

»“The Court of Appeal continued:

»“15. Ghalkemm din is-silta hija dwar legislazzjoni, tghodd ukoll
ghal mizuri ta’ implimentazzjoni u decizjonijiet mehuda tahthom.
Din il-qorti ghalhekk taghraf illi ghandha gabel xejn tara x’inhu I-
ghan ewlieni ghas-sejha ghal offerti ghax ma’ dan ghandha
titkejiel il-proporzjonalita tal-mizura mehuda biex jinkiseb. Fil-kaz
tallum I-ghan ewlieni kien illi Gozo Channel tixtri n-nafta bl-orhos
prezz.

e

»“16. Ma humiex sejrin jinkisru I-prin¢ipju tal-trattament ugwali, il-
prin€ipju ta’ bla diskriminazzjoni, il-prin¢ipju ta’ gharfien reciproku
u l-prin¢ipju tat-trasparenza jekk, bla ma jinbidlu I-kondizzjonijiet
tal-offerta nfisha, jinghata zmien biex jingieb dokument illi forsi, bi
zvista, ma tgeghidx mad-dokument tal-offerta, waqt li ¢ertament
ma jkunx gieghed jithares il-prin¢ipju tal-proporzjonalita jekk
offerta vantaggjuza tigi mwarrba ghax ma ngiebx dokument li
ghad jista’ jingieb.’
»“Ample reference is also made to Case No. 960 — FTS 55/16:
‘Tender for the Construction of Lift Shaft and Minor Internal
Alterations Using Environmental Friendly Products at Haz-
Zebbug Child Care Centre’ ... ... ... this board, as differently
composed, on the 9" August 2016 had decided on merits which
are essentially identical to the case at hand. In this case the
appellant had submitted its tender with a particular product;
however following a request for clarification the appellant had
sent literature of another identical product that was identical and
interchangeable with the product submitted, and both products
were identical, equivalent and had the same standard and quality
level. In this case, as in the case at hand, the contracting
authority had also considered this change to be a disallowed
rectification to the technical offer.

»“It is humbly submitted that where a submission of literature for
equivalent, interchangeable products that had the same standard
and quality level as not deemed to be a change in the technical
offer and not an instance that gave an advantage over other
technically compliant bidders [sic].

»“It is therefore submitted that, since there was only a change of
brand name, and not a change of form, then substance persisted
and the appellant’s bid remained technically compliant since there
was no rectification to the technical offer, and consequently the
evaluation committee was not justified in deeming the appellant's
offer as technically non-compliant.”

»This board also noted the contracting authority’s reasoned letter of
reply filed on 25" February 2022 and its verbal submission during the
virtual hearing held on 26th April 2022, in that:

»“b) Change in the original bid vs equivalence
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»“In its appeal, the objector argues that the FTS was bound to
accept the second submission made by it, following the request
for clarification dated 19" January 2022, and this since the
objector claims that,

»“it submitted technical literature, for those items indicated in the
rectification request, which corroborated the technical specific-
ations, which literature was simply provided from different, but
equivalent brands’ [sic].

»“With all due respect, what the objector did is nothing more than
a change in the original bid, which change cannot be accepted by
the evaluation committee, nor can it be deemed acceptable to
any judicial entity, since it directly infringes the procurement
principles of ‘level-playing field’ and ‘equal treatment’.

»“The claim by the objector that it proposed equivalent brands is
completely unconceivable (sic), since equivalence within this
context is completely irrelevant — the conduct by the objector
should lead to an automatic disqualification; The PCRB has
repeatedly argued and confirmed that any changes to the original
bid, post the closing date of the tender submission, amount to a
change in the original bid, and cannot be accepted.

»“PCRB case 1410/2020

»“this board would point out that, whilst it is the responsibility and
obligation of the bidder to abide by the stipulated requirements of
the tender document, it is also the duty and obligation of the
evaluation committee to abide by the principle of self-limitation so
as to ensure that equal treatment and level playing field prevail.’

»“b) Proportionality

»'While the reference by the objector to judgements on the
principle of proportionality delivered by Maltese Courts and of the
Court of Justice of the European Union is certainly authoritative, it
must be stated that the decision of the contracting authority to
declare the offer to be technically not compliant is proportionate
since it is suitable, necessary and does not place an excessive
burden on the objector as shall be explained hereunder. Hereby,
reference is being made to a Court of Appeal judgment, which
clearly demonstrates the requisites of proportionality, and which
clearly confirm that they are not applicable to the situation de quo.
In Fire-tech Limited (C17901) u Cross Zlin AS (60715886)
flimkien maghrufa u msejha bhala Firetech Cross TLS Joint
Venture kontra Dipartiment tal-Kuntratti, the court held that:

»“Ghalkemm huwa minnu illi, biex tithares it-trasparenza u ma
jkunx hemm diskriminazzjoni, ir-regoli ghandhom jitharsu b'mod
uniformi u prevedibbli, u s-soggettivita u d-diskrezzjonalita jit-
naqqsu kemm jista’ jkun, madankollu I-prinéipju ta’ proporzjonalita
jrid illi mhux kull nuggas ikollu l-istess konsegwenza, izda din
ghandha tiddependi mill-gravita tan-nuggas u mill-konsegwenzi
tieghu, partikolarment jekk jaghtix vantagg lil min jonqos jew
johlogx pregudizzju lil oblaturi ohra. Ma huwiex bizzejjed illi, kif
ighid id-dipartiment fit-twegiba tieghu, huwa zamm id-dritt i
jaghzel jiskwalifikax lil min ma jharisx ir-regoli fkollox (“The
Department of Contracts reserves the right to disqualify economic
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operators who do not abide by the above instructions”) izda trid
tqis ukoll in-natura u I-konsegwenzi tan-nuqgas.’

»This board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witness duly summoned, will consider
appellant’s grievances, as follows:

»a)
»h)

»C)

Deposit — ... ... ...

Change in the original bid vs equivalence — This board agrees
with the contracting authority in that this is not a case of
equivalance but a change of submissions. Changing a brand in
relation to a product which was offered/submitted in the
technical offer form (which falls under Note 3) is not possible and
/ or allowable. A change in ‘brand’ of a product is not the same as
a change in a ‘standard’, something which may be considered
acceptable under certain circumstances by a contracting
authority.

Proportionality — Considering that, as per above, the actions of
the appellant are deemed to have changed its original offer, this
board opines that in this specific case the contracting authority
did in fact act proportionally whilst also observing the principle of
self limitation.

»|n conclusion this board, having evaluated all the above and based
on the above considerations, concludes and decides:

»i.

»ii.

»lIl.

does not uphold appellants’ letter of objection and contentions;

upholds the contracting authority’s decision in the recommend-
ation for the award of the tender to Bonnici Bros Services Ltd;

directs that €9,000 out of the €59,000 deposited paid by appellant
to be reimbursed. The remaining balance of €50,000 is not to be
reimbursed.«

8. L-appellanti ressget appell minn din id-decizjoni tal-Bord ta’ Revizjoni

b’rikors tat-18 ta’ Mejju 2022. Ghal dan ir-rikors wiegbu l-awtorita kon-

traenti fit-2 ta’ Gunju 2022 u Bonnici Bros fit-13 ta’ Gunju 2022.

9. L-appellanti talbet illi I-qorti thassar id-decizjoni tal-Bord ta’ Revizjoni (hlief

fejn ordna li jintraddulha disat elef ewro (€9,000) mid-depozitu li ghamlet

biex setghet tressaq I-oggezzjoni), u “tiddeciedi illi ghandu jigi sospiz il-

process ta’ aggudikazzjoni, tikkancella n-notice of award datata 8 ta’ Frar

2022, tikkancella |-letter of rejection mahruga lis-socjeta appellanti datata

8 ta’ Frar 2022 u tordna li l-offerta tas-soc¢jeta appellanti ghandha tigi
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10.

reintegrata fil-proc¢ess ta’ evalwazzjoni u d-depozitu mhallas jigi rifuz lis-

socjeta appellanti, bl-ispejjez”.

L-aggravju tal-appell huwa illi I-Bord ta’ Revizjoni “ma kienx korrett meta
gies illi t-tibdil fid-dokumentazzjoni kien isarraf ftibdil fl-offerta teknika
meta [|-items offruti kienu ekwivalenti, interkambjabbli u tal-istess

standard”. L-aggravju gie mfisser hekk:

»ls-soCjeta esponenti tibda billi taghmel riferenza ghad-decizjoni
moghtija mill-Qorti tal-Appell fil-kawza fl-ismijiet Cassar Petroleum
Services Limited v. Gozo Channel Company Limited u d-Direttur
Generali_tad-Dipartiment_tal-Kuntratti, dec¢iza fit-12 ta’ Jannar 2015
fejn b’riferenza ghad-decizjoni tal-European Court of Justice fuq il-
prin¢ipju ta’ proporzjonalita kien intgal illi mizura mehuda minn
awtorita kellha thares lejn li jintlahaq I-ghan ahhari u ma tistax tmur
oltre milli jintlahaq dak I-ghan:

»“As regards the principle of proportionality, the Court has held
that, in order to establish whether a provision of Community law
complies with that principle, it must be ascertained whether the
means which it employs are suitable for the purpose of achieving
the desired objective and whether they do not go beyond what is
necessary to achieve it.”

»ll-gorti kompliet:

»“15. Ghalkemm din is-silta hija dwar legislazzjoni, tghodd ukoll
ghal mizuri ta’ implimentazzjoni u decizjonijiet mehuda tahthom.
Din il-qorti ghalhekk taghraf illi ghandha gabel xejn tara x’inhu I-
ghan ewlieni ghas-sejha ghal offerti ghax ma’ dan ghandha
titkejiel il-proporzjonalita tal-mizura mehuda biex jinkiseb. Fil-kaz
tallum I-ghan ewlieni kien illi Gozo Channel tixtri n-nafta bl-orhos
prezz.

»“16. Ma humiex sejrin jinkisru I-prin¢ipju tal-trattament ugwali, il-
principju ta’ bla diskriminazzjoni, il-principju ta’ gharfien reciproku
u l-prin¢ipju tat-trasparenza jekk, bla ma jinbidlu I-kondizzjonijiet
tal-offerta nfisha, jinghata Zzmien biex jingieb dokument illi forsi, bi
zvista, ma tgeghidx mad-dokument tal-offerta, waqt li certament
ma jkunx gieghed jithares il-princ¢ipju tal-proporzjonalita jekk
offerta vantaggjuza tigi mwarrba ghax ma ngiebx dokument Ii
ghad jista’ jingieb.”

»lssir riferenza ukoll ghall-kawza deciza mill-PCRB case No. 960-FTS
55/16: Tender for the construction of lift shaft and minor internal
alterations using environmentally friendly products at Haz Zebbug
Child Care centre fid-9 tAwissu 2016 fejn dak il-bord kien iddecieda
fuqg mertu essenzjalment identiku ghall-kaz odjern. F'dak il-kaz I-
appellant kien issottometta I-offerta tieghu bi prodott partikolari u, wara
talba ghal kjarifika, kien issottometta dokumentazzojni ghal prodott
identiku u interkambjabbli mal-prodott sottomess, u z-zewg prodotti
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kienu identici, ekwivalenti u kellhom I-istess standard u kienu tal-istess
kwalitd. F'dak il-kaz, u b’riferenza ghad-decizjoni ta’ din l-onorabbli
gorti diversament presjeduta fil-kawza fl-ismijiet John Micallef Builders
Limited v. Id-Direttur Generali_tal-Kuntratti et, deciza fis-27 ta’ Mejju
2016, il-bord kien stabilixxa illi:

»“the other different product offered by the appellant in response
to the clarification was technically compliant and met all the
requirements dictated by the tender document, although by a
different brand name ... The principle positively decided by the
Court of Appeal applied to the non-conformity of literature when
compared to the technical specifications of the product in the
original offer. The acceptance of such a submissions would have
amounted to a ‘rectification’. In this regard, this board credibly
notes that the different brand name of the product was submitted
on the strength of a clarification. In this case, through the expert’s
testimony, it was credibly established that the new product had
the same technical specifications of the originally offered product
as stated under oath by the expert who confirmed that both
Bayern S-Gray and Cemex were “equivalent and interchangeable
and both products were identically equivalent and had the same
standard and quality level”. In this regard, it is being confirmed
that both products offered by | Projects Limited were identical, in
so far as the technical compliancy is concerned but they had a
different brand name.

»“The board opines that since both the product in the original
submission and the product offered in the clarification, were both
identical and both compliant, there was no instance which gave
the appellant an advantage over the other technically compliant
bidders. The board also opines that since the product Bayern S-
Grey had the same standards of Cemex, the only change that
existed was the brand name and, although there was a change of
form, substance persisted. In this regard this board upholds the
appellant’s contentions.”

»Ghaldagstant huwa palesi illi langas fil-kaz odjern ma kien hemm |-
ebda tibdil peress li fis-sustanza s-sottomissjoni tal-esponenti bagghet
l-istess. Ghalhekk la I-kumitat tal-evalwazzjoni u langas il-bord ma
kellhom igisu illi din kienet xi tibdil fis-sottomissjoni jew xi sottomissjoni
gdida.

»L-argumenti li jressaq il-bord dwar il-prini¢pju ta’ self-limitation ikunu
applikabbli biss fl-evenwalita li kien hemm xi tibdil fis-sustanza mis-
socjeta esponenti, u allura, ladarba dan ma kienx il-kaz, I-applikazzjoni
ta’ dan il-prin¢ipju ma ssibx lokha.

»ll-fatt illi |-offerta tas-socjeta esponenti bagghet dejjem konformi
jirrizulta: wkoll minn minn art 62(3) tar-Regolamenti dwar |-Akkwist
Pubbliku L.S 174.04 li jagra kif isegwi:

»“62. (1) Minghajr pregudizzju ghat-Tagsima VI u ghar-regola-
ment 235(2), l-awtorita responsabbli ghat-tmexxija tas-sejha
ghandha tizgura li operatur ekonomiku jkun mill-bidunett eligibbli li
jikkwalifika ghal offerta u ghalhekk ghandu jkun fil-pussess tal-
htigiet kollha stipulati fid-dokumenti tal-akkwist sad-data tal-gheluq
ghas-sottomissjoni taghhom.

»“(2) Fejn l-informazzjoni jew id-dokumentazzjoni li ghandha tigi
sottomessa mill-operaturi ekonomici tkun jew tidher li tkun mhux
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11.

12.

13.

kompleta jew Zbaljata jew fejn dokumenti specifi¢i huma niegsa, |-
awtoritajiet kontraenti jistghu, skont il-klawzoli tad-dokument tal-
akkwist, jesigu lill-operaturi ekonomici kkoncernati li jissottomettu,
jissupplementaw, jikkjarifikaw jew jimlew I-informazzjoni jew id-
dokumentazzjoni rilevanti flimitu ta’ zmien adatt:

»“lzda dawn l-esigenzi ghandhom isiru b’konformita shiha
mal-principji ta’ trattament ugwali u ta’ trasparenza.

»“(3) L-offerta finanzjarja ma tistax tinbidel hlief ghal korrezzjoni
ta’ zbalji evidenti fl-aritmetika kif jista’ jkun permess fid-dokument
tal-akkwist.”

»Fil-kaz odjern m’hemmx dubju illi I-offerta tas-socjeta esponenti giet
megjusa bhala valida izda li kien hemm dokumentazzjoni niegsa.
Ladarba s-socjeta esponenti kienet issottomettiet dokumentazzjoni ta’
prodotti identici, izda semplicement b’ismijiet differenti, dan ma kien
ser jirrulta fl-ebda tibdil fl-offerta taghha. Kien ghal din ir-raguni wkoll
illi I-offerta tas-socjeta esponenti ma setghetx tigi sempli¢iment rifjutata
bhal ma fil-fatt gara imma I-kumitat ta’ vvalwazzjoni kellu tal-inqas
jevalwa d-dokumentazzjoni gdida li giet sottomessa fuq il-mertu
taghha anke ghaliex issa, bl-agir tal-istess kumitat, is-socjeta
esponenti giet pregudikata irrimedjabbilment billi I-offerta taghha saret
pubblika.«

L-appellanti tistrieh fuq decizjoni tal-Bord ta’ Revizjoni fil-kaz numru
960/2016 li fih il-bord ippermetta bdil ta’ prodott flok iehor ghax sab illi z-
zewg prodotti kienu interkambjabbli u illi “the other different product
offered by the appellant in response to the clarification was technically
compliant and met all the requirements dictated by the tender document,

although by a different brand name”.

ll-bord, min-naha tieghu, kien sejjes dik id-decizjoni fug dak li qalet din il-

gorti fsentenza tas-27 ta’ Mejju 2016 fl-ismijiet John Micallef Builders

Limited v. Direttur Generali tad-Dipartiment tal-Kuntratti et.

Madankollu, ma jidhirx illi I-bord kien fehem sew dak li riedet tghid din il-
gorti fis-sentenza fug imsemmija. Din il-qorti ma qalitx illi oblatur jista’

jibdel il-prodott illi jkun offra; li qalet hu illi jekk bi Zball jippezenta

Rikors nru 125/2016
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dokumenti relattivi ghal prodott iehor flok ghal dak li offra, jista’ jinghata

zmien biex jipproduci d-dokumenti tajba, sakemm il-prodott jibga’ I-istess

u d-dokumenti I-godda ma jservux biex jibdlu s-sustanza tal-offerta. Is-

sentenza tghid hekk:

»9.

»10.

»11.

L-argument tal-appellanti ... ... ... jidher illi hu illi kien hemm
inkompatibilita bejn I-ispecifikazzjonijiet tekniéi tal-offerta taghha u
d-deskrizzjoni ta’ dawk l-ispecifikazzjonijiet fil-“letteratura”, presu-
mibilment ghax riedet toffri |-prodott “X” li ghandu I-ispecifik-
azzjonijiet deskritti fl-offerta, u wriet ¢ar li gieghda toffri prodott
“X”, izda bi zball ipprovdiet il-letteratura ta’ prodott “Y” li ghandu
specifikazzjonijiet ohra. Ghalhekk, tghid |-appellanti, kellha tin-
ghata fakolta “to rectify any incorrect documentation”.

L-appellanti kien ikollha argument i kieku tassew I-ispeci-
fikazzjonijiet teknici tal-offerta taghha kienu kompatibbli ma’ dak li
riedet is-sejha izda twarrbet ghax ipprezentat dokumenti bi zball li
juru specifikazzjonijiet ohra. 1zda kif jidher mill-ittra tal-1 ta’ Frar
2016 (li biha d-dipartiment gharraf lill-appellanti li |-offerta taghha
giet imwarrba) l-offerta twarrbet ghax il-prodotti offerti nfushom
ma kinux kif riedet is-sejha ghal offerti. Li kieku l-appellanti thalliet
tibdel il-“letteratura” kienet tkun gieghda effettivament tingeda bid-
dokumenti godda biex tibdel is-sustanza tal-offerta: fi kliem il-Bord
ta’ Revizjoni, “this would have lead to a “rectification” [tal-offerta,
mhux tad-dokumenti] which is not allowed”.

Li ma tistax issir bidla fl-offerta ghal kuntratt pubbliku wara li jkunu
maghrufa I-offerti ta’ oblaturi ohra huwa principju baziku u fonda-
mentali. ... ... ...«

14. Fil-kaz tallum |-appellanti fil-fatt biddlet il-prodott.

15. L-appellanti izda tghid illi z-zewg prodotti — dak originali u dak li trid toffri

16.

minflok — huma identi¢i, u ressqget bhala xhud ta’ dan lill-Perit Michela

Borg Francalanza illi “testified on oath that when one referred to the

technical data sheets it was clear that the brands specifications when

compared were equivalent for both the polystyrene and the membrane

products”.

Jinghad qabel xejn illi jekk tassew huwa minnu illi z-zewg§ prodotti huma I-

istess f'kollox dan il-fatt sar maghruf biss meta nstemghet ix-xhud waqt il-
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17.

18.

19.

20.

pro¢eduri quddiem il-Bord ta’ Revizjoni; dan il-fatt ghalhekk ma kienx
maghruf waqt il-process tal-ghazla u |-kumitat ta’ ghazla, appuntu ghax
ma kellux id-dokumenti relattivi ghall-prodott originali, ma kellux mod li

jkun jaf li z-zewg prodotti tassew huma identitici.

In¢identalment, din il-qorti ma tistax ma tikkummentax illi huwa stramb kif
il-hamest ijiem Zzmien moghtija lill-appellanti ma kinux bizZzejjed biex din
tipproduc¢i d-dokumenti relattivi ghall-prodott originali li offriet, ghalkemm
kienet taf mill-bidu li dawn kienu mehtiega, izda kienu bizzejjed biex
tipprodu¢i dokumenti relattivi ghal prodott gdid. Ma jistax ma jgumx is-
suspett illi d-dokumenti tal-prodott originali mhux “ma setghux jingiebu”
izda ma ngibux ghax forsi kienu juru li I-prodott ma kienx kompatibbli mal-

kondizzjonijiet tas-sejha.

Barra minn hekk, |-appellanti ma ressqitx |-ahjar prova li z-zewg prodotti
huma tassew identi¢i. L-ahjar prova kienet tkun id-dokumenti teknici,
mhux ix-xiehda tal-perit, izda d-dokumenti relattivi ghall-prodott originali la
ngiebu quddiem il-bord u langas quddiem il-qorti sabiex ikunu jistghu

jitgabblu ma’ dawk tal-prodott §did.

Fl-ahhar nett, ukoll jekk iz-zewg prodotti tassew huma identic¢i, u kulma
ghandhom differenti hija t-tikketta fuq barra, dan ma huwiex bizzejjed,
ghax iridu jkunu wkoll identici fil-prezz biex zgur ma jigrix li [-appellanti

tiehu xi vantagg mill-bidla. Prova ta’ dan ma ngabitx.

Effettivament dak li trid l-appellanti hu illi taghmel tibdil fis-sustanza tal-

offerta wara li z-zmien ghall-offerti inghalaq. Dan imur kontra I-kondizz-
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jonijiet tas-sejha li jghidu illi “no rectification shall be allowed”. L-appell

ghalhekk ma jistax jintlaga’.

21. Ghal dawn ir-ragunijiet il-qorti tichad l-appell u tikkonferma d-decizjoni

appellata. L-ispejjez ta’ dan Il-episodju thallashom is-socjeta appellanti.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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