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Identity Malta Agency
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II-Qorti,
Preliminari

1. Dan huwa appell maghmul mill-intimata Identity Malta Agency
[hawnhekk ‘lI-appellanta’], minn decizjoni tal-Bord tal-Appelli dwar |-
Immigrazzjoni, [minn issa ‘| quddiem ‘il-Bord’], tat-30 ta’ Novembru, 2021
[minn issa ’l quddiem ‘id-decizjoni appellata’], li permezz taghha I-Bord laga’

b’mod limitat I-appell tar-rikorrent Anwar Shujaa [minn issa ‘lI-appellat’], u
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idderiega lill-ldentity Malta Agency tirrevedi |-applikazzjoni tar-rikorrent u

tiddeciedi dwarha mill-gdid.

Fatti

2. Fit-13 ta’ Marzu, 2020, ir-rikorrent ipprezenta applikazzjoni ghal Permess
Uniku fir-rigward ta’ Residenza u Xoghol ma’ Identity Malta Agency. Wara li
Identity Malta ezaminat |-applikazzjoni u ghamlet il-verifiki kollha necessariji,
harget approvazzjoni in principle favur ir-rikorrent, li permezz taghha dan
inghata zmien sitt xhur mid-9 ta’ Novembru, 2020 sabiex jiehu I-passi mehtiega,
fosthom l-applikazzjoni ghal visa, sabiex ikun jista’ jidhol fil-pajjiz u jibda bl-
impjieg tieghu. F’din I-ittra, ir-rikorrent gie mgharraf li “... your request has been
granted in principle, but it is important to understand that this letter is NOT your
work permit.” Ir-rikorrent gie mgharraf li huwa seta’ jivvjagga lejn Malta sabiex
jibda l-impjieg tieghu hawnhekk, sakemm huwa jissodisfa r-rekwiziti kollha |-
ohra marbuta mal-immigrazzjoni, u din l-approvazzjoni kienet geghda
tinghatalu suggett ghal kull approvazzjoni ohra li tista’ tkun mehtiega mill-
awtoritajiet Maltin, fosthom dawk tas-sahha, rekwiziti marbuta mal-visa u
restrizzjonijiet ohra marbuta mal-ivvjaggar minhabba |-pandemija. Ir-rikorrent
gie mgharraf ukoll li jekk tinhariglu |-visa sabiex ikun jista’ jidhol fMalta, huwa
jinghata |-permess ta’ residenza u xoghol wara li jasal Malta, skont liema

permessi jkunu japplikaw ghalih.

3. Jirrizulta li fi Frar tal-2021, Identity Malta harget policy gdida li giet
ippubblikata wkoll fuq il-website taghha, liema policy kienet tghid |li minhabba
r-restrizzjonijiet ta’ safar li gabet maghha |-pandemija tal-Covid-19, Identity
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Malta kienet geghda taghti I-possibilita ta’ estensjoni ta’ sitt xhur sabiex |-
applikant ikun jista’ jasal Malta. Identity Malta offriet ukoll il-possibilita i
tinhareg credit note lill-employer prospettiv, li tkun tista’ tissarraf f’applikazzjoni
ohra gdida, f'renewal jew change of employer taht l-istess sistema. Dawn il-
policies kellhom terminu ta’ validita ta’ sitt xhur, u I-employers prospettivi gew
mgharrfa li f'kaz li jongsu milli jinfurmaw lil Identity Malta bid-decizjoni
taghhom fit-terminu moghti, I-approvazzjoni temporanja moghtija lill-applikant
ma kinitx ser tigi estiza. Identity Malta spjegat |i dak iz-zmien il-hsieb kien li I-
impjegati prospettivi li kellhom bzonn prospective employers u li kienu lahqu
gew approvati biex jaslu Malta gabel il-31 ta’ Marzu, 2020, ma setghux
jipprevedu dawn ir-restrizzjonijiet, u ghalhekk kien hemm riskju li dawn ma
jaslux Malta fiz-zmien moghti. Identity Malta galet li ghalhekk giet introdotta
din il-policy sabiex din id-diffikulta setghet tigi solvuta. Qalet ukoll li f'Mejju tal-
2021, Identity Malta infurmat lill-prospective employer li kien ipprezenta |-
applikazzjoni f'isem l-applikant, b’din il-possibilita, u infurmatu li kellu jaghmel
I-ghazla tieghu fi Zzmien hmistax-il gurnata tax-xoghol minn meta jircievi din |-
ittra. Identity Malta qalet |li min-naha taghha hija ma rceviet I-ebda risposta
minghand il-prospective employer tar-rikorrent, u ghalhekk hija kkonkludiet li
dan ma kellu ebda intenzjoni li jibbenefika minn din il-policy. F’Mejju 2021,
Identity Malta baghtet refusal letter lill-applikant fejn infurmatu li ma réevietx
risposta biex il-perijodu ta’ sitt xhur jigi estiz, u ghalhekk I-approvazzjoni in
principle kienet qeghda tigi irtirata. L-applikant intavola l-appell tieghu quddiem
il-Bord fil-25 ta’ Mejju, 2021.
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Id-Decizjoni Appellata

4, Permezz tad-decizjoni moghtija fit-30 ta’ Novembru, 2021, il-Bord
iddecieda li d-decizjoni ta’ Identity Malta ghandha tigi revokata, u laga’ l-appell
tar-rikorrent b’mod limitat, b’tali mod li estenda |-approval-in-principle letter
ghal perijodu ta’ sitt xhur ohra, awtorizza lil rapprezentant tal-employer
prospettiv jaghmel affidavit fejn jiddikjara li s-servizzi tar-rikorrent ghadhom
mehtiega, u idderiega lill-Agenzija Identity Malta tiffacilita |-process tal-hrug tal-
visa mehtiega mir-rikorrent, u dan wara Ili ghamel is-segwenti

konsiderazzjonijiet:

“1.Preliminary
The Board:

Saw that in virtue of a decision dated 19th May, 2021, Identity Malta Agency stated
that the relative application for a Single Permit had been rejected for the following
reason: “Reference is made to the ‘Credit Note or Extension of Approval in Principle
Letter Offer’ wherein you were granted two options. Given that you have failed to
inform Identity Malta Agency with your option within fifteen working days from
receipt of this communication, the approval in principle issued by the Agency is being
withdrawn”;

Saw the appeal registered on 25th May, 2021; and

Saw the reply filed by Identity Malta Agency on 26th July, 2021.

2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, among other bodies, is bound to uphold, is the principle
of equality of arms. The Board refers to the judgment of the Court of Appeal Edwin
Zarb et vs Gilbert Spiteri et (decided on 6th February, 2015) in which it was held that
the principle audi alteram partem does not necessarily mean that the parties must be
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physically heard but that they must be given sufficient time to present the evidence
they wish to present. It is up to the court (or in this case, the Board) to decide what
should be done in the interest of justice.

The Board noted that the Agency addressed its decision to the prospective employer
(Arkafort Limited — 122, Trig i¢-Cawsli, Hal Qormi), not to the appellant. This is in
violation of Regulation 15 of S.L. 217.17, which requires that the appellant be
personally served with the decision. No appeal can be fuori termine when the decision
subject to appeal was addressed to the prospective employer, not to the appellant
personally.

The Board noted that in paragraph 6 of its reply, the Agency argued that as its decision
was pursuant to a “pragmatic administrative initiative” this Board lacked competence
to adjudge the appeal in terms of Article 25A (1)(c) of the Immigration Act.

The Board noted that in virtue of Regulation 3(1)(a) of Subsidiary Legislation 595.07,
Identity Malta Agency “shall carry out functions and duties of the public
administration” in relation to “visas, residence permits, work permits and other
administrative matters related to expatriates.”

Article 25(1)(c) of the Immigration Act empowers this Board to “hear and determine
appeals or applications in virtue of the provisions of this Act or regulations made
thereunder or in virtue of any other law.”

It is clear to the Board that as this is an appeal concerning a Single Permit application
lodged pursuant to the provisions of S.L. 217.17, this Board enjoys competence to
handle this appeal. Article 25A(1)(c) makes that clear (“... to hear and determine
appeals or applications in virtue of the provisions of this Act or regulations made
thereunder ...”).

The administrative methodology which the Agency adopts is also subject to the
Board’s scrutiny. This is because S.L. 217.17 itself spells out what methods the Agency
must use to process Single Permit applications. This Board must therefore examine
whether the methods used by the Agency were lawful. This is not because the Board
enjoys competence to examine how administrative authorities operate, but simply
because the Agency’s administrative procedures do not operate in vacuo, but greatly
affect the immigration status of applicants and appellants. Therefore, insofar as the
Agency’s methods impact the immigration status of applicants and appellants, those
methods can be scrutinised by this Board.

The Board now refers to paragraphs 3, 4 and 5 of the reply and notes that the Agency
was wrong to only notify prospective employers. The wording of S.L. 217.17 refers
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specifically to applications being lodged by applicants, not by prospective employers.
Therefore, the Agency had to allow the applicants themselves to choose, not their
prospective employers. It is the applicant who is in control of his application.
Therefore, all communication must be addressed to the applicant, not the prospective
employer.

The holding of a press conference and the publication of the new administrative
procedure on the website do not operate in such a way as to bypass the text and the
spirit of the law.

There is also an inconsistency in the Agency’s reply. Whereas in paragraph 3, the
Agency claims that it had informed the prospective employer via the postal services,
in paragraph 5 it then states that “the appellant failed to inform the Agency.”

How can the Agency expect the appellant to provide feedback when it would have
addressed its communication not to him, but to the prospective employer?

Having made these considerations, the Board holds that it does have competence to
decide this appeal and shall provide further hereunder.

3. Decision

Therefore, after having read the relative submissions as well as after having seen the
provisions of Chapter 217 of the Laws of Malta and of S.L. 217.17, the Board revokes
the Agency’s decision, accepts the appeal in a limited manner and directs:

- That in view of the pandemic and the difficulties in travel between Member States
and non-EU countries, the approval-in-principle letter is being extended by the
Board for a period of six months, starting from the date of receipt of this decision;

- That pursuant to this, within two weeks from this decision, an authorised
representative of the prospective employer is to submit an affidavit to Identity
Malta Agency declaring (if such is still the case) that the appellant’s services are
still needed;

- That Identity Malta Agency, particularly the section dealing with visas, is to afford
the appellant all necessary facilitation (in view of the approval-in-principle)
according to law.

Thereafter, based on the relative affidavit, the Agency is to review the appellant’s
application and decide afresh.

The Board orders that this decision be served on the appellant, on the prospective
employer, on Jobsplus and on Identity Malta Agency without delay.”
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L-Appell

5. L-appellanta ressqet l-appell taghha minn din id-decizjoni fil-21 ta’
Dicembru, 2021, fejn talbet lil din il-Qorti thassar u tirrevoka d-decizjoni tal-Bord
tat-30 ta’ Novembru, 2021, u tordna lill-Bord jiehu decizjoni mill-gdid skont il-
konsiderazzjonijiet maghmula minn din il-Qorti. L-appellanta spjegat li hija
hasset ruhha aggravata bid-decizjoni tal-Bord, u galet li skont I-artikolu 25A
(1)(¢) tal-Kap. 217, il-Bord ghandu jkollu I-kompetenza li jisma’ u jiddeciedi
appelli jew applikazzjonijiet bis-sahha tad-disposizzjonijiet tal-Att jew tar-
regolamenti li saru tahtu, jew bis-sahha ta’ kull ligi ohra. Qalet li dan il-kaz
jittratta policy li nholgot minnha l-appellanta, u ghalhekk din il-policy la hi
disposizzjoni taht |-Att, la hija disposizzjoni ta’ regolament maghmul taht I-Att,
u lanqas hija disposizzjoni ta’ xi ligi ohra. L-appellanta spjegat li din il-policy
inholgot minnha sabiex I-employers prospettivi jkollhom benefic¢ju addizzjonali
li ma tahsibx ghalih il-ligi li permezz taghha giet trasposta d-Direttiva tal-Kunsill
2011/98/KE. Qalet li din il-policy nholgot minhabba s-sitwazzjoni e¢cezzjonali li
gabet maghha I-pandemija, u r-restrizzjonijiet bla precedent li nholqu fis-settur
tal-ivvjaggar. L-appellanta spjegat li filwaqt li hija tagbel mal-Bord li huwa
ghandu I-kompetenza li jara li hija mxiet mal-ligi fl-ipprocessar tal-applikazzjoni,
certament |li mhuwiex il-kaz li I-Bord jista’ jaghti provvediment dwar il-policy li
hija tghid li nharget bhala benefic¢ju ex gratia. Qalet li ai termini tal-principju
legali ubi lex voluit dixit, ubi noluit tacit, il-legislatur ma riedx li I-Bord tal-Appelli
jkollu kompetenza oltre dik stipulata fil-paragrafu 25A (1)(¢) tal-Kap. 217 tal-
Ligijiet ta’ Malta. Qalet li ghalhekk il-Bord kien zbaljat meta ma lagax I-aggravju
taghha dwar in-nuqgas ta’ kompetenza u minflok sab li ghandu kompetenza li

jisma’ lI-appell li sar quddiemu.
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6. Fit-tieni aggravju taghha, l-appellanta tghid |i d-decizjoni tal-Bord hija
ultra vires u extra petita, stante li I-Bord m’ghandux funzjoni ta’ regolatur ta’
policies, liema policies jaqghu taht il-mansjonijiet ta’ Identity Malta. Qalet li I-
Bord idderiega li l-approvazzjoni in principle ghandha tigi estiza ghal sitt xhur
ohra min-notifika tad-decizjoni tal-Bord. Qalet li [-Bord m’ghandux il-funzjoni li
jirregola policies li jinhargu mill-appellanta, u ghalhekk ma setax jestendi
terminu li mhux moghti mil-ligi, jigifieri bil-minimi imposti mid-Direttiva tal-
Kunsill 2011/98/KE li giet trasposta fil-ligi Maltija. Qalet ukoll li hija dejjem
izzomm f’'mohhha I|-htigijiet tas-suq tax-xoghol, u meta tinhareg policy bhal dik
in kwistjoni, hija tkun qieset diversi fatturi |li ghandha tqis flimkien mal-
awtoritajiet ikkoncernati. Qalet ukoll li huwa ghalhekk li I-ebda permess ma
jinhareg ghal zmien indefinit, ghaliex kull permess dejjem irid jigi ezaminat fil-
kuntest tal-htigjiet attwali tal-pajjiz fis-suq tax-xoghol. Qalet li huwa ghalhekk li
meta jinhareg permess in principle, 1-applikant jinghata zmien sabiex jirregola
ruhhu f'dak li ghandu x’jagsam mad-dhul tieghu fil-pajjiz, u dan iz-zmien ikun
wiehed ta’ ftit xhur, ghaliex ma jistax jigi prezunt li wara li jkun ghadda hafna
zmien, is-sitwazzjoni fil-pajjiz u |-bzonnijiet u |-htigijiet fis-suq tax-xoghol ser
jibgghu l-istess. Qalet li I-possibilita ta’ estensjoni ta’ dan it-terminu minhabba
[-effetti tal-pandemija nghatat minnha bhala policy ex gratia, u fl-ittra mibghuta
minnha hija ghamlitha cara li jekk |-impjegat jaghzel credit note, hija ser tkun
geghda tqis l-applikazzjoni tal-applikant il-gdid bhala applikazzjoni gdida. Qalet
ukoll li dan isir fl-interess tal-pubbliku in generali u fl-interess tas-suqg tax-
xoghol. Qalet li x-xoghol ta’ Identity Malta f'dak li ghandu x’jagsam mal-hrug ta’
policies godda fih ukoll element politiku, u hija ma tistax tagbad u tohrog dawn
it-tip ta’ policies in vacuo, izda wara li tkun ikkonsultat mal-awtoritajiet fil-pajjiz
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u wara li jinzammu fuq quddiem il-htigijiet tal-pajjiz. L-appellanta qalet li filwaqt
li I-Bord ghandu jistharreg jekk Identity Malta agixxietx fil-parametri tal-ligi, dan
m’ghandux il-mansjoni li johloq xi policies huwa stess. lI-Bord huwa munit sabiex
jezamina I-mertu tal-ilment li jkollu quddiemu, u sabiex jara jekk id-decizjoni
xoghol fil-pajjiz, billi arbitrarjament jestendi terminu li mhuwiex moghti mil-ligi.
L-appellanta galet li ghalhekk meta |-Bord estenda |-perijodu tal-approvazzjoni
in principle b’sitt xhur, dan kien gieghed jagixxi ultra vires u d-decizjoni moghtija

minnu ghandha titgies li hija ultra petita.

7. Fit-tielet aggravju taghha, l-appellanta tghid |i d-decizjoni tal-Bord,
senjatament it-tielet paragrafu taghha, hija wahda irritwali u ma tistax taghmel
stat fil-konfront tal-Visa Unit. L-appellanta spjegat li fil-parti konklussiva tad-
decizjoni tal-Bord, dan idderiega lill-Visa Unit sabiex tiffacilita |-process tal-hrug
tal-visa lill-appellat, izda din il-parti tad-decizjoni hija irritwali. Spjegat li fl-
ewwel lok, il-permessi ta’ residenza u I-visas huma ghal kollox separati u distinti
minn xulxin, u d-decizjoni dwar |-applikazzjoni tal-appellat ma kinitx tikkoncerna
visa, izda permess ta’ residenza. L-appellanta galet li huwa inkoncepibbli kif il-
Bord gieghed ihallat dawn iz-zewg awtorizzazzjonijiet flimkien. B’zieda ma’ dan,
l-appellanta galet li |-Visa Unit minkejja li tifforma parti mill-Agenzija Identity
Malta, hija regolata b’ligi separata, u din il-unit la kienet parti mid-decizjoni ta’
Identity Malta, u langas ma kienet partecipi fl-appell li sar quddiem il-Bord.
Qalet li ghalhekk din il-unit ma kellhiex l-opportunita tressaq provi jew
sottomissjonijiet fil-mertu, u I-provi u s-sottomissjonijiet kollha li tressqu kienu

jikkonéernaw biss il-permess ta’ residenza in kwistjoni. L-appellanta galet li |-
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Bord ma wera |-ebda raguni ghaliex il-Visa Unit ghandha timxi b’mod differenti
mal-appellat billi tipprovdilu facilita specjali biex tinhareg il-visa tieghu, u dan |-
agir jista’ jitgies li huwa diskriminatorju mal-applikanti I-ohra, spec¢jalment meta
[-appell ma kienx jikkon¢erna |-hrug tal-visa jew xi nuggas min-naha tal-Visa

Unit.

8. Flimkien mar-rikors tal-appell taghha, I-appellanta pprezentat ghadd ta’
dokumenti, fosthom vera kopja tal-ittra tad-9 ta’ Novembru, 2020, li permezz
taghha l|-appellat inghata |-approvazzjoni in principle, vera kopja tal-policy
mahruga mill-Agenzija Identity Malta kif ippubblikata fuq is-sit taghha stess,
vera kopja tal-ittra li ntbaghtet lill-prospective employer fir-rigward tal-policy |-
gdida, li kienet geghda tigi adottata in vista tal-mizuri marbuta mal-pandemija,
vera kopja tar-refusal letter li nbtaghtet mill-appellanta lill-appellat, vera kopja
tad-decizjoni tal-Bord tat-30 ta’ Novembru, 2021, u vera kopja tal-ittra
elettronika tal-15 ta’ Dicembru, 2021, li permezz taghha l-appellanta giet

notifikata bid-decizjoni tal-Bord tal-Appelli dwar I-lmmigrazzjoni.

Ir-Risposta tal-Appell

9. L-appellat beda r-risposta tieghu billi eccepixxa zewg eccezzjonijiet
preliminari ghall-appell imressaq mill-appellanta. L-appellat gal li I-appellanta
intavolat ir-rikors tal-appell taghha b’mod tardiv fil-21 ta’ Dicembru, 2021, u dan
meta d-decizjoni tal-Bord inghatat fit-30 ta’ Novembru, 2021, u d-decizjoni
ngabret mir-rapprezentant legali tal-appellanta dakinhar stess li nghatat. L-
appellat gal li hija procedura stabbilita li t-terminu li fih jista’ jigi intavolat appell
mid-decizjoni tal-Bord huwa dak ta’ ghaxart ijiem, kif jirrizulta mill-artikolu
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25A(8) tal-Kap. 217. Qal li filwagt li ma kien hemm xejn x’ixekkel lill-appellanta
milli tigbor il-kopja tad-decizjoni tal-Bord, din stenniet sakemm giet informata
b’mod informali permezz ta’ email, sabiex wara li giet notifikata b’dan il-mezz,
intavolat l-appell taghha. L-appellat qal |i ghalhekk iz-zmien |i fih kellu jigi
intavolat l-appell mill-appellanta skada flI-10 ta’ Dicembru, 2021, bir-rizultat li |-

appell tal-appellanta gie intavolat hdax-il jum wara li skada t-terminu tal-appell.

10. Fit-tieni e¢cezzjoni preliminari tieghu, l-appellat jikkontendi li Identity
Malta nagset li tinnotifikah b’mod korrett, ghaliex in-notifika saret fil-post tax-
xoghol prospettiv tal-appellat u mhux lill-appellat innifsu. Qal li huwa ma jinsabx
Malta, u ilu jipprova jivvjagga lejn Malta ghal aktar minn sena sabiex jibda I-
impjieg tieghu hawnhekk. Qal ukoll i t-tip ta’ applikazzjoni sottomessa lill-
appellanta kienet tindika ‘Still Abroad’, u dan isir biss f'kazijiet fejn |-applikant
ma jkunx jinsab fiz-Zona Schengen. L-appellat gal li I-Agenzija kellha u ghad
ghandha l-informazzjoni kollha dwaru, inkluz I-indirizz tieghu, u ghalhekk ma
kien hemm xejn x’ixekkilha milli tinnotifikah personalment. Qal li I-Legislazzjoni
Sussidjarja 217.17 tistipula li I-appellant ghandu jkun direttament infurmat bid-
decizjonijiet tal-Bord, u ghalhekk irid ikun I-appellat li jkun infurmat direttament
b’kull decizjoni mehuda fil-konfront tieghu. L-appellat spjega li sa dan il-punt
ghad m’hemm I|-ebda rabta bejn |-appellant u I-imghallem prospettiv tieghu,
ghajr ghall-applikazzjoni li giet sottomessa f'isem Il-appellat. Qal li ladarba din I-
applikazzjoni ghadha ma gietx konkluza, il-permess ta’ residenza tieghu ghadu
ma harigx, u |-impjieg tal-appellat ghadu mhuwiex irregistrat mal-Agenzija
JobsPlus, tant hu hekk li I-appellat langas biss jinsab prezenti hawn Malta. L-

appellat gal li ghal dawn ir-ragunijiet, mhux permess li jintuza l-indirizz tal-post
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tax-xoghol prospettiv tal-applikant bhala I-indirizz tieghu f'Malta, u jekk I-
appellanta riedet tinnofika lill-appellat bil-proc¢eduri tal-appell kontra d-
decizjoni tal-Bord, kien messha ghamlet dan permezz ta’ notifika fl-indirizz
residenzjali tal-appellat, u ghalhekk il-process ta’ notifika uzat mill-appellanta
kien wiehed difettuz. L-appellat gal li ghal dawn ir-ragunijiet ma jistax jintqal li

n-notifika tieghu saret bil-mod kif titlob il-ligi.

11. B’riferiment ghall-aggravji sollevati mill-appellanta, |-appellat ghamel
riferiment ghall-ewwel aggravju tal-appellanta fejn sahget li I-Bord ma jgawdix
il-kompetenza biex jisma’ lanjanzi dwar policies tal-appellanta. Qal li I-ittra tad-
19 ta’ Mejju, 2021, taghmel riferiment ghall-fatt li l-appellat kellu kull dritt
jappella mid-decizjoni ta’ Identity Malta quddiem il-Bord tal-Appelli dwar |-
Immigrazzjoni, u din I-ittra kkwotat ukoll l-artikolu 20(2) tal-Legislazzjoni
Sussidjarja 217.17, bhala I-artikolu li jaghti dan id-dritt lill-appellat. Qal li issa |-
appellanta qeghda tikkontesta I-validita ta’ dan I-artikolu, minkejja li hija mill-
ewwel irrikonoxxiet I-awtorita tal-Bord tal-Appell dwar I-immigrazzjoni, u huwa
biss f'dan l-istadju li din geghda tghid li I-Bord mhux moghni bil-kompetenza
necessarja biex jisma’ u jiddeciedi appelli fug policies. Qal li minkejja li I-
appellanta gqajmet din |-oggezzjoni quddiem il-Bord fir-risposta taghha ghall-
appell intavolat mill-appellat, dan l-argument gie michud fl-intier tieghu mill-
Bord. L-appellat qal li I-ebda ligi jew legislazzjoni sussidjarja ma tistipula liema
dokumentazzjoni hija mehtiega biex persuna ddahhal applikazzjoni ghal wiehed
mill-permessi li taghti |-Agenzija appellanta, u dawn huma kollha policies
differenti li huma adoperati mill-appellanta. Qal li bl-istess kejl, I-appellanta ma

tistax tiddeciedi liema policies jagqghu taht il-mansjonijiet tal-Bord tal-Appell
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dwar |-Immigrazzjoni, u liema le. L-appellat qal ukoll li ladarba I-policy |-gdida
implimentata mill-appellanta taffettwa |-process tal-ghoti tal-permessi tax-
xoghol, din taga’ taht il-kompetenza tal-Bord tal-Appelli dwar I-Immigrazzjoni,
u ghalhekk dan il-Bord ghandu kull dritt jiddeciedi fug kwistjonijiet marbuta ma’
din il-policy.

12. L-appellat qal li fit-tieni aggravju taghha, l-appellanta tishaq li hija dejjem
izzomm quddiem ghajnejha I-htigijiet tas-suq tax-xoghol. Qal li minkejja dan,
hija I-Agenzija Jobsplus li hija kompetenti dwar is-suqg tax-xoghol, u l-appellanta
m’ghandha l|-ebda jedd tarroga ghaliha nnifisha mansjonijiet li jagghu taht
agenzija differenti, f'tentattiv sabiex issostni s-sottomissjonijiet taghha. L-
appellant qgal illi kieku I-appellanta verament izzomm quddiem ghajnejha |-
htigijiet tas-suq tax-xoghol, din ma kinitx timplementa unilateralment policy li
taffettwa dan il-gasam minghajr kollaborazzjoni mal-agenziji kompetenti u
minghajr konsultazzjoni wiesgha. L-appellat qal li I-Agenzija JobsPlus mhijiex
parti minn dawn il-pro¢eduri, u ghalhekk ma tistax titgies li hija gustament
rapprezentata permezz tal-asserzjonijiet li saru mill-appellanta f'isimha. Qal li
ghalhekk l-appellanta ma tistax tiggustifika I-agir taghha billi tghid |li zammet
f’'mohhha I-htigijiet tas-suq tax-xoghol fil-pajjiz, ghaliex huwa l-employer li jkun
offra l-impjieg lill-impjegat prospettiv li gieghed barra |-pajjiz, i jista’ jiddeciedi
dwar il-htigijiet tal-kumpannija tieghu. L-appellat gal li ma ngabet |-ebda prova
li x-xoghol li huwa kien ser jaghmel ladarba jasal Malta ma kienx aktar mehtieg,
u ghalhekk I-appellanta zgur li ma tistax tiddeciedi jekk dan ix-xoghol huwiex
mehtieg jew le. L-appellat qal li I-appellanta ma tistax langas tiddeciedi liema

policies jagghu taht il-mansjonijiet tal-Bord u liema le, u lanqas ma tista’
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tilmenta jekk I-istess Bord izommha responsabbli ghall-implementazzjoni tal-
policies taghha stess. L-appellat qal li bid-decizjoni tieghu |-Bord ma holoq |-
ebda policy, izda semplicement ordna li I-imsemmija policy tigi ezegwita favur |-
appellat, u hija I-istess policy tal-appellanta li tipprovdi dritt lill-appellant ikun
jista’ jestendi I-permess in principle tieghu ghal perijodu ta’ sitt xhur. Kienet din
il-policy li I-Bord ordna li ghandha tigi implementata. L-appellat gal li I-Bord stess
fid-decizjoni tieghu, innota diversi drabi kif huwa gatt ma gie infurmat mill-
appellanta b’dak li kien qgieghed jigri, u dan bi ksur tal-Legislazzjoni Sussidjarja
217.17, u dan jindika li [-appellanta ma mxietx bil-mod kif titlob il-ligi. Qal ukoll
li ghalhekk huwa m’ghandux ibati minhabba |-agir tal-appellanta, ladarba gie
stabbilit li kienet hija stess li nagset li tinnotifika lill-appellat bil-mod preskritt
mil-ligi. Qal li huwa inutli li I-appellanta tippubblika I-policy gdida taghha fuqil-
website taghha u permezz ta’ konferenza tal-ahbarijiet, ghaliex dak li jghodd

huwa li I-process isir b’'mod korrett, haga li f'dan il-kaz ma saritx.

13. B’riferiment ghat-tielet aggravju tal-appellanta, l-appellat qal i I-
mansjonijiet tal-Bord jinkludu wkoll ilmenti dwar processi marbuta mal-ghoti
tal-visas kif jirrizulta mir-Regolament 3(1)(a) tal-Legislazzjoni Sussidjarja 595.07.
Kompla jghid li s-Central Visa Unit hija wahda mill-entitajiet li jaqghu taht |-
Agenzija Identity Malta u ma tiffurmax agenzija indipendenti, u ghalhekk il-Bord
ma mexiex b’mod irregolari meta rrefera ghall-operat ta’ din I-entita fid-
decizjoni tieghu kontra l-appellanta. Qal ukoll li fid-decizjoni tieghu, il-Bord
ordna li ldentity Malta, senjatament is-sezzjoni li tirregola |-hrug tal-visas,
ghandha tiffacilita I-hrug tal-visa tal-appellat skont il-ligi, u ghalhekk il-Bord ma

awtorizza li jsir I-ebda trattament preferenzjali jew abbuziv favur l-appellat, izda
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ta biss struzzjonijiet sabiex is-Central Visa Unit tipprocessa |-applikazzjoni tal-
visa tal-appellat b’'mod effi¢jenti u skont il-ligi. Qal ukoll li I-policy ta’ Identity
Malta stess tishaq li din il-policy giet implimentata minhabba d-diffikultajiet i
gabet maghha |-pandemija biex haddiema minn barra z-Zona Schengen ikunu
jistghu jivvjaggaw u jidhlu f’din iz-Zona. L-appellant qal ukoll li I-Bord f'din il-
parti tad-decizjoni kien gieghed jimplimenta l-istess policy ta’ Identity Malta, u
ghalhekk certament li ma jistax jinghad li I-Bord agixxa lil hinn mill-kompetenza
tieghu. L-appellat zied jghid li I-iskop ta’ Identity Malta huwa li persuni li jehtiegu
aktar zmien biex jivvjaggaw lejn iz-Zona Schengen, ikunu jistghu jaghmlu dan u
biex dan isir hemm bzonn tal-kollaborazzjoni tal-entitajiet kollha, fosthom is-
Central Visa Unit. L-appellat gal li -Bord semplicement issollecita lis-Central Visa
Unit tipprocessa l-applikazzjoni tal-appellat skont il-ligi, u ghalhekk bl-ebda mod
ma jista’ jinghad |i kien hemm xi trattament preferenzjali favur I-appellat. L-
appellat qal li huwa ilu aktar minn sena jithabat sabiex jithalla japplika ghal visa
li permezz taghha jkun jista’ jivvjagga lejn Malta, haga li sa issa ma kinitx
possibbli ghaliex is-Central Visa Unit ma kinitx f'pozizzjoni li tipprovdi ghajnuna
lill-appellat, u ghalhekk il-Bord m’ghamel xejn hazin meta heggeg lis-Central
Visa Unit tiffacilita |-process ghal applikanti li ghandhom bzonn jissottomettu I-

applikazzjoni, izda li ghal xi raguni jew ohra ma thallewx jaghmlu dan.

Konsiderazzjonijiet ta’ din il-Qorti

14. 1l-Qorti sejra tibda billi tikkonsidra |-ewwel ecécezzjoni preliminari tal-
appellat, li l-appell intavolat mill-appellanta gie intavolat tardivament. L-artikolu

25A(8) tal-Kap. 217 jistipula li appelli minn decizjonijiet tal-Bord ghandhom jigu
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intavolati quddiem din il-Qorti fi zmien ghaxart ijiem. L-appellat jissottometti li
ladarba d-decizjoni tal-Bord inghatat fit-30 ta’ Novembru, 2021, u l-appell tal-
appellanta giet intavolat fil-21 ta’ Dicembru, 2021, |-appell ghandu jitgies li gie
pprezentat fuori termine. L-appellat in sostenn tal-argument tieghu, qal li |-
kopja tad-decizjoni tal-Bord ingabret mill-avukat difensur ta’ Identity Malta
dakinhar stess li nghatat id-decizjoni. Izda |-appellanta baqghet tikkontendi,
anki waqt it-trattazzjoni, li hija giet notifikata bid-decizjoni tal-Bord permezz ta’
email li maghha kien hemm annessi s-sentenzi kollha li nghataw mill-Bord fit-30

ta’ Novembru, 2021, liema email intbaghtet fil-15 ta’ Dicembru, 2021.

15.  Huwa ferm diffi¢li ghal din il-Qorti li mill-provi tasal ghal konkluzjoni dwar
min mill-partijiet gieghed jghid il-verita, hux l-appellat |i gieghed jinsisti li |-
avukat difensur tal-appellanta irtirat kopja tad-decizjoni dakinhar stess li [-Bord
ta d-decizjoni tieghu, jew inkella ghandhiex ragun l-appellanta li tghid li hija giet
notifikata bid-decizjoni tal-Bord permezz tal-email li ntbaghtitilha. Il-Qorti izda
kkonsidrat li mill-inkartament li ntbaghat lilha mill-Bord, jirrizulta li fuq id-
decizjoni appellata, hemm timbru li sar mill-Bord, li jghid: “Decision collected
from IAB on: 30 November, 2021”. Dan it-timbru ma jindikax minn min giet
irtirata |-kopja tad-decizjoni, izda huwa ragonevoli li jinghad |i fil-granet
appuntati mill-Bord sabiex fihom jinghataw id-decizjonijiet, I-appellanta tkun
rapprezentata minn uffi¢jal jew mid-difensur legali taghha, sabiex dan jirtira
kopja tad-decizjonijiet li jinghataw, partikolarment meta wiehed iqis it-terminu
qgasir li fih iridu jsiru I-appelli. 1I-Qorti ssibha difficli ferm temmen li agenzija bhal
m’hija Identity Malta, togghod tistenna li tigi notifikata permezz ta’ email bid-

decizjonijiet dwar |-applikanti li ressqu I-applikazzjonijiet taghhom quddiemha,
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u ma tfittix li tikseb kopji tad-decizjonijiet li jinghataw mill-mument li I-Bord ikun
ta d-decizjoni tieghu. IlI-Qorti tirrileva li I-applikazzjonijiet bhal dik mertu ta’
dawn il-proceduri, min-natura taghhom ikunu applikazzjonijiet li jkunu ser
jaffettwaw drastikament il-hajja tal-applikanti, u zgur li m’huwa fl-interess ta’
hadd, la tal-agenziji governattivi involuti u langas tal-applikanti, li I-process
jitwal aktar milli huwa mehtieg, jew li I-appellanta ma tkunx mgharrfa bl-ahhar
decizjonijiet dwar applikazzjonijiet li jkollha quddiemha, fil-mument |i dawn

jinghataw.

16. Fil-kaz odjern, mill-inkartament fil-process jirrizulta li l-appellat huwa
cittadin Sirjan li kellu jmur jghix fil-Lebanon ghal xi zmien, naturalment
minhabba ¢-Cirkostanzi partikolari li ghaddej minnhom pajjizu. L-appellat kellu
jibda jahdem hawn Malta bhala software developer, u ghalhekk ix-xoghol li dan
kien mistenni li jaghmel huwa wiehed li jinvolvi ¢erta hila, u li dejjem hawn il-
htiega ghaliha. Ma jistax ikun li quddiem dawn i¢-¢irkostanzi umanitarji, din il-
Qorti taccetta I-pozizzjoni tal-appellanta, u tqis bhala verosimili li din gaghdet
tistenna li tigi notifikata bid-decizjoni tal-Bord permezz ta’ email.
Amministrazzjoni tajba tal-processi legali li ghandha quddiemha |-appellanta,
titlob li din ikollha ufficjal jew ir-rapprezentant legali taghha, li jikseb kopji tad-
decizjonijiet tal-Bord hekk kif dawn jinghataw, partikolarment ghaliex hafna
mid-decizjonijiet tal-Bord huma ta’ natura urgenti, u I-applikanti ma jistghux
jithallew jistennew aktar sabiex ikunu jafu x’gejjieni hemm jistennihom. In vista
ta’ dawn il-konsiderazzjonijiet, il-Qorti qeghda tiddeciedi li |-appell intavolat

mill-appellanta huwa wiehed fuori termine, u ghalhekk geghda tastjeni milli
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tiehu konjizzjoni ulterjuri tal-aggravji migjuba mill-appellanta fir-rikors tal-

appell taghha.

Decide

Ghar-ragunijiet premessi, din il-Qorti tiddeciedi dwar l-appell tal-appellanta,

li dan huwa irritu u null ghaliex gie intavolat tardivament.

L-ispejjez ta’ dan l-appell ghandhom ikunu a karigu tal-appellanta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur

Qrati tal-Gustizzja
Pagna 18 minn 18



