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Onor. Imhallef Dr. Neville Camilleri
B.A., M.A. (Fin. Serv.), LL.D., Dip. Trib. Eccles. Melit.

Numru 6

Rikors Numru 376/2021 NC

Leonard Cutajar
VS.

George Coleiro; Ryan Coleiro; u L-Avukat tal-Istat

[llum 14 ta” Lulju 2022

I1-Qorti,

Rat ir-Rikors Kostituzzjonali tar-rikorrent Leonard Cutajar (a fol. 1 et
seq.) ipprezentat fit-28 ta” Mejju 2021 1i jghid hekk:

“1. Illi r-rikorrenti huwa proprjetarju tal-fond mezzanin bin-
numru estern 52 bl-isem “Paradise” Trig Frangisku Buhagiar

Qrendi;
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2. 1lli I-fond originarjament kien proprjeta’ ta” missieru Giuseppe
sive Joseph Cutajar, liema fond wasal ghand ir-rikorrenti wara I-
mewt ta’ missieru. Illi Joseph Cutajar miet fid-19 ta’ Dicembru
2007 kif jirrizulta mill-anness certifikat tal-mewt markat dok A
L;

3. Illi Giuseppe sive Joseph Cutajar irregola [-wirt tieghu
permezz ta’ I-ahhar testament li ghamel fis-6 ta’ Frar 2007 fl-atti
tan-Nutar Mario Bugeja li estratt mit-testment unica carta
qieghed jigi anness bhala dok A2. 1lli ghal kull buon fini geghdin
ukoll jigu esebiti ir-ricerki testamentarji dok A3 u dok A 4 sabiex
tinghata stampa intiera u li dan it-testment (dok A2) huwa t-
testment 1i jirregola I-¢id ta” Giuseppe sive Joseph Cutajar wara
mewtu;

4. 1lli dan il-fond kien die akkwistat minn Giuseppe sive Joseph
Cutajar wara kuntratt ta’ divizjoni (bejn hutu u missieru
Leonardo Cutajar) tas-26 ta’ Marzu 1968 fl-atti tan-Nutar
George Cassar li kopja tieghu qgieghed jidi anness bhala dok A5,
fein Giuseppe sive Joseph Cutajar akkwista l-porzjoni D tad-
divizjoni;

5. 1lli I-intimat George Coleiro huwa l-inkwilin f'dan il-fond taht
titolu ta’ kera liema kirja bdiet f Mejju 1993 mid-dante kawza ta’
Leonard Cutajar u cjoe” minn missier Leonard Cutajar ma’
George Coleiro, fejn Il-inkwilin George Coleiro jhallas lir-

rikorrenti s-somma ta’ Euros 612 fis-sena u/jew somma verjuri
bhala kera tal-fond;

6. Illi I-kirja ta” dan il-fond (rental market value) ma jirriflettix I-
valur lokatizju reali prezenti, billi mir-rapport tal-Perit Michael
Falzon datat 15-6 ta” Awwissu 2019 hawnhekk anness u mmarkat
bhala dok A6, il-kirja reali u prezenti fuq is-suq tal-lum
jammonta ghal Euros 6,759.80 u/jew somma verjuri;

7. Illi ghalhekk jezisti bahar jagsam bejn il-kirja protetta u

69 u kemm taht l-artikolu 1531C tal-Kap. 16;
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8. 1lli minhabba I-fatt li I-kera hija fissa bil-li¢gi u ma tistax
tinbidel (u/jew jekk tinbidel, tinbidel marginalment skond I-
artikolu 1531C tal-Kap. 16), minkejja li I-prezzijiet fis-suq dejjem
gholew u llum il-gurnata tezisti diskrepanza mhux zghira bejn il-
kera annwali tal-fond u r-redditu li I-istess fond jista’ j¢ib fis-suq
hieles;

9. Ghalhekk, ghalkemm bl-Att X tas-sena 2009 il-legislatur
ipprova itaffi d-diskriminazzjoni u l-ingustizzji versu s-sidien
tal-proprjeta’, din l-istess ligi ma ghamiltx bizzejjed sabiex tghin
lir-rikorrenti ikollu ‘legitimate expectation’ sabiex jiehu lura I-
pussess ta’ hwejsu entro zmien ragonevoli u fhin determinat
u/jew almenu sabiex jiehu kera gusta li tekwivali u/jew togrob
aktar lejn il-kera hielsa tas-suq tal-lum;

10. Billi ghalhekk effettivament bl-istat li hija I-li¢i r-rikorrenti
ma ghandux speranza reali li qatt jikseb il-pussess effettiv ta’
hwejgu u/jew jiehu redditu reali u gust mill-istess fond;

11. Billi dawn il-kirjiet ta’ gabel I-1 ta’ Gunju 1995, (u li bdew
bhala kirjiet u mhux bhala enfitewsi) $ew l-ahhar emendati
permezz tal-Att X tas-sena 2009, u minn dak iz-zmien sal-lum
(2020) jezistu I-fug minn 97,000 post residenzjali battal f Malta
u Ghawdex kif jirrizulta mill-indici ufficcjali tal-National
Statistics Office bhala dok A7, i huma komposti kemm fpostijiet
residenzjali privati u kemm postijiet residenzjali tal-Gvern;

12. Billi I-perijodu tal-kirja originali kien biss ghal sena, fejn din
il-kirja ti¢gedded minn skadenza ghal ohra u r-rikorrenti ma
ghandu ebda dritt li jirrifjuta li j$edded din il-kirja;

13. 1lli I-ilment tar-rikorrenti b’din il-kawza huwa i gieghed jigi
mcahhad mit-tgawdija tal-fond proprjeta’ tieghu, u mir-reali
godiment ta’ l-istess, fejn il-kundizzjonijiet mil-li¢i skond I-
artikolu 3 tal-Kap. 69 u skond l-artikolu 1531C tal-Kap. 16 huma
sproporzjonati  ghall-ghanjiet li  ghandha I-ligi stess, fejn
effettivament ir-rikorrenti huwa mcahhad mit-tgawdija tal-
proprieta’ tieghu ghal zmien indefinit u meta tqis li I-kirja li
tithallas lir-rikorrenti huwa ta’ Euros612 fis-sena u/jew somma
verjuri, liema kirja hija certament mizera fic-cirkostanzi, u ma
3
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tirriflettix il-valur reali uw kummercjali tal-lum sabiex tikri post
bhal dan gewwa I-Qrendi;

14. Illi dan l-istat ta’ fatt jaghti lok ghal ksur u vjolazzjoni tal-
Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenjoni Ewropeja
liema artikolu jinsab ukoll taht il-Kap. 319 tal-Ligijiet ta” Malta;

15. Illi s-sitwazzjonijiet analogi ¢ja gew trattati kemm mill-Qorti
Ewropeja fil-kaz Amato Gauci vs. Malta (App Numru
47045/06) tal-15 ta” Settembru 2009, fejn il-Qorti ikkonkludiet li
hemm ksur tal-Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni
Ewropeja. Illi I-Qorti Ewropeja sahget li jrid ikun hemm element
ta” proporzjonalita” fejn “'the requisite balance will not be struck
where the person concerned bears an individual and excessive
burden’’;

16. Illi dan il-principju wkoll gie sottolinejat fis-sentenza
moghtija mill-European Court of Human Rights ta’ Strasburgu
fis-sentenza Fleri Soler vs. Malta deciza fis-26 ta’ Settembru
2006 fejn il-Qorti Ewropeja ddikjarat is-seqwenti -

“Not only must an interference with the right of property
pursue, on the facts as well as in principle, a “legitimate aim” in
the “general interest”, but there must also be a reasonable
relation of proportionality between the measures employed and
the aim sought to be realised by any measures applied by the
State, including measures designed to control the use of the
individual’s property. That requirement is expressed by the
notion of a “fair balance” that must be struck between the
demands of the general interest of the community and the
requirements of the protection of the individual’s fundamental
rights (Saliba vs. Malta)”;

17. Illi hemm ukoll is-sensiela vasta ta’ sentenzi li hargu kemm
mill-Prim’Awla tal-Qorti Civili (Sede Kostituzzjonali) kif ukoll
mill-Qorti Kostituzzjonali li ¢ja stabbilew dan il-punt;

18. Hemm ukoll is-sentenzi Joseph Camilleri vs. I-Avukat

Generali et deciza mill-Prim’Awla Tal-Qorti Civili (Sede

Kostituzzjonali) tat-3 ta’” Ottubru 2019 (rik nru. 77/2015) u
4
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Anthony Debono et vs. L-Avukat Generali et deciza mill-
Prim’Awla Tal-Qorti Civili (Sede Kostituzzjonali) fit-8 ta’ Mejju
2019 (rik nru. 89/2018);

19. 1lli fil-kaz ta’ Portanier vs. Malta (Application Nru.
55747/16) tal-European Court of Human Rights ta’ Strasburqu
deciza fis-27 ta” Awwissu 2019, il-Qorti Ewropeja tenniet li I-
Qorti Kostituzzjonali ghandha kull dritt sabiex tiddetermina jekk
ghandux ikun hemm zZgumbrament skond ic-cirkostanzi li jridu
jirrizultaw cari mill-provi u sabiex ma tibgax tigi perpetwata
lezjoni cara tad-drittijiet tas-sid.

20. 1lli fil-kaz in dizamina, m’hu difficli xejn sabiex il-Qorti tasal
li hemm lezjoni cara tad-drittijiet tar-rikorrenti fejn ma
jirrizultaw ebda garanziji procedurali u jew proporzjonalita
sabiex ir-rikorrenti jkollu “legitimate expectation” i jiehu lura I-
pussess effettiv tal-fond tieghu (ta’ hwejdu wara kollox!) entro
zmien ragonevoli u fi zmien determinat;

21. Illi ghalhekk kellha ssir din il-kawza, mir-rikorrenti;

Jghidu  ghalhekk l-intimati, prevja kwalsiasi dikjarazzjoni
necessarja u opportuna I-ghaliex din [-Onorabbli Qorti
m’ghandhiex -

1. Tiddikjara u tiddeciedi illi fil-konfront tar-rikorrenti l-artikolu
3 tal-Kap. 69 u l-artikolu 1531C tal-Kap. 16 ufjew min
minnhom, geghdin in toto u/jew in parte, jivvjolaw I-Ewwel
Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropeja taht il-
Kap. 319, billi r-rikorrenti ma jistax igawdi l-pussess tal-fond
tieghu bin-numru estern 52 bl-isem “Paradise” Triq Frangisku
Buhagiar Qrendi;

2. Tiddikjara u tiddeciedi illi l-intimati u/jew min minnhom
huma responsabbli ghal kumpens u danni sofferti mir-rikorrenti
b’konsegqwenza tal-artikoli taht il-Kap. 69 u taht il-Kap. 16 kif
hawn fuq citati, billi I-legislatur ma kkrejax bilanc gust bejn id-
drittijiet tar-rikorrenti u dawn tal-inkwilini u dan kif ser
jirrizulta ulterjorment wara it-trattazzjoni tal-kawza;
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3. Tillikwida I-kumpens u danni (pekunarju u mhux pekunarju
(morali)) kif sofferti mir-rikorrenti, ai termini tal-Artikolu 41
tal-Konvenjoni Ewropeja;

4. Tikkundanna lill-intimati u/jew min minnhom ihallsu l-istess
kumpens u danni kif sofferti mir-rikorrenti, mad-data tas-
sentenza definittiva, u fin-nugqas li ma jithallasx minnufih
jiddekorru l-imghaxijiet skond il-ligi;

5. Tordna ulterjorment sabiex minhabba I-fatt i l-intimati
Coleiro ma jistghux jistriehu fuq l-artikoli tal-ligi kif citati fl-
Ewwel talba ta’ dan ir-rikors, jizgombra u jivvakaw lill-intimati
Coleiro u/jew min minnhom, mill-fond bin-numru estern 52 bl-
isem “Paradise” Triq Frangisku Buhagiar Qrendi, entro terminu
qasir u perentorju, u/jew taghti dawk ir-rimedji kollha li jidrilha
xierqa u opportuni fic-cirkostanzi, sakemm tipperdura tali
okkupazzjoni.

Bl-ispejjez u bl-imghaxijiet legali sal-pagament effettiv.”

Rat ir-Risposta tal-intimat Avukat tal-Istat (a2 fol. 34 et seq.)
ipprezentata fI-10 ta” Gunju 2021 fejn jinghad hekk:

“1. 1lli, preliminarjament, il-legittimita’ ta’ l-intimat Ryan
Coleiro f'dawn il-proceduri ghandha tigi mistharr¢a, u dan
stante li ma jissemma imkien fil-premessi tal-kawza, u r-
rikorrenti jindika bhala l-inkwilin koncernat lill-intimat I-iehor,
George Coleiro, wahdu,

2. Illi, preliminarjament, dina [-Onorabbli Qorti ghandha
tiddeklina milli tezercita l-poteri kostituzzjonali taghha, u dan
stante li mill-Att promotur ma jirrizultax illi r-rikorrenti
ezawrixxa r-rimedji ordinarji i kellu skond il-Li¢i u ma ttenta
qatt li jtejjeb is-sitwazzjoni tieghu,

3. 1lli r-rikorrenti jrid i¢ib prova sodisfacjenti li I-proprjeta’ de
quo hija soggetta ghal kirja, soggetta ghal-kirja regolata mill-Kap.
69 tal-Ligijiet ta’ Malta, u sog¢getta ghall-kirja ghall-kera
indikata;
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4. Illi t-talbiet tar-rikorrenti huma nfondati fil-fatt u fid-dritt, u
ghandhom jigu michuda bl-ispejjez kontra l-istess rikorrenti, u
dan stante i m’ghandux jirrizulta li d-drittijiet fundamentali
tar-rikorrenti gew lezi kif allegat, u dan ghar-ragunijiet li
jsegwu;

L-Ewwel Talba

5. 1lli safejn l-ilment tar-rikorrenti huwa msejjes fuq I-Ewwel
Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea, I-
esponenti jirrileva li skond il-proviso tal-istess artikolu, l-istat
ghandu kull jedd li jghaddi dawk il-ligijiet Ii jidhrulu xierqa biex
jikkontrolla I-uzu tal-proprijeta’ skond l-interess generali. Anke
skond il-gurisprudenza kostanti tal-Qorti ta’ Strasburqu, l-istat
igawdi diskrezzjoni wiesgha sabiex jidentifika x'inhu mehtieg fl-
interess generali u x'mizuri ghandhom jittiehdu sabiex jigu
indirizzati dawk il-htigijiet socjali;

6. Illi I-iskop tal-Kap. 69 tal-Ligijiet ta’ Malta, kif konfermata
wara kollox minn gurisprudenza stabbilita, ghandha ghan
legittimu u hija fl-interess pubbliku. Illi minkejja li huwa minnu
li fkazijiet ohra kontra I-Istat Malti fejn saret lanjanza ta’ ksur
tad-dispozizzjonijiet ta’ I-Ewwel Artikolu tal-Ewwel Protokoll
tal-Konvenzjoni Ewropea bbazata fuq it-thaddim tal-Kapitolu 69,
jigi rilevat Ii tali gurisprudenza hija limitata ghall-fattispecie u
ghac-cirkostanzi partikolari ta’ dawk il-kazijiet. Huwa rilevanti
pero” li l-istess Qorti Ewropea rrikonoxxiet principju importanti:
“The Court considers that the legislation at issue in the present
case pursued a legitimate social policy aim, namely the social
protection of tenants.”1;

7. 1lli dejjem minghajr pregudizzju ghas-suespost, bl-emendi li
saru fil-Kap. 16 tal-Ligijiet ta’ Malta fdak li jirrigwarda I-
ammont fil-kera, ghandu ji¢i rikonoxxut li I-pozizzjoni tar-
rikorrenti tjiebet matul iz-zmien minn dakinhar li saret il-kirja u
ghaldagstant ir-rikorrenti ma tistax tallega ksur tad-drittijiet
fundamentali taghha, multo magis, meta I-Ewwel Artikolu tal-

1 Amato Gauci v. Malta paragrafu 55.
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Ewwel Protokoll tal-Konvenzjoni Ewropea ma jikkoncedi ebda
dritt li xi hadd jircievi profitt;

8. Illi in kwantu I-ilment tar-rikorrenti jolgot lill-Artikolu 3 tal-
Kap. 69 tal-Ligijiet ta” Malta, huwa proprju minhabba dan I-
ghan legittimu u socjali i dan I-Artikolu jirrekjedi I-permess tal-
Bord Ii Jirregola I-Kera sabiex kirja ma tig$eddidx jew jidu
impost kundizzjonijiet godda mat-tigdid, u b’hekk jintroduci lill-
partijiet ghal mekkanizmu legali li jirregola proprju l-kazijiet fejn
ir-ripreza ta’ fond mikri jew l-impozizzjoni ta’ kundizzjonijiet
godda huwa possibbli;

9. 1lli huwa bil-wisq superficjali li l-iter ta’ din il-kawza tittratta
I-Artikolu 3 tal-Kap. 69 wahdu, minghajr ma wiehed jezamina I-
Kap. 69 kollu kemm hu ghall-kuntest u kif I-Artikolu in ezamina
jig1 effettwat mill-kumplament ta” I-istess Ligi;

10. 1lli in kwantu ghall-ilment tar-rikorrenti kif jolgot sia I-
Artikolu 3 tal-Kap. 69 kif ukoll I-Artikolu 1531C tal-Kap. 16 tal-
Ligijiet ta” Malta, bl-emendi introdotti bl-Att XXIV ta’ [-2021,
bis-sahha ta’ l-introduzzjoni ta’ I-Artikolu 4A tal-Kap. 69, is-sid
jista” jitlob lill-Bord i Jirregola [-Kera biex jimponi
kundizzjonijiet $odda fuq I-inkwilin u biex il-kera tigi riveduta sa
2% tal-market value tal-fond, u jista’ jitlob revizjoni ta’ l-istess
kull 6 snin skond I-Artikolu 4A(7), sakemm il-partijiet ma
jiftehmux xort’ohra;

11. Illi I-istess Artikolu 4A jipprovdi wkoll, fis-subinciz 4, li meta
l-inkwilin ma jghaddix mill-means test, jinghata sentejn biex
jizgombra mill-fond u s-sid ikun haqqu kumpens ghal dak il-
perjodu li I-Bord jillikwida favur is-sid;

12. 1Ili, skond is-subinciz 6, jekk l-inkwilin jghaddi mill-means
test, 1I-Bord li jirregola I-Kera ghandu s-setgha i jgholli I-
ammont li ghandu jithallas f'kera pendente lite;

13. 1lli I-Artikolu 8 u 9 tal-Kap. 69 jirregolaw ir-ripriza tal-

pussess ta’ fond urban. L-Artikolu 9(a) diga’ jipprovdi ghal

sitwazzjonijiet fejn f'kazijiet analogi ta’ kirjiet mhux assoggettati

ghall-Kap. 69, is-sid jirriprendi l-pussess — bhal per ezempju
8
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nuqqas ta’ hlas ta’ kera, hsara fil-fond mikri, ksurijiet tal-
kundizzjonijiet i jirregolaw il-kirja, sullokazzjoni tal-fond
minghajr il-permess tas-sid jew uzu tal-fond mhux skond ir-
raguni miftehma - certament dawn huma lkoll ragunijiet validi u
regolari li jaghtu l-eccezzjoni ghar-restrizzjoni misjuba fI-
Artikolu 3, bhal ma jsir f'kirjiet ohra;

14. 1lli l-emendi introdotti bl-Att XXIV ta’ 1-2021, senjatament
I-Artikolu 9(b) kif emendat, jaghti lis-sid dritt ta’ ripriza jekk
jirrizulta li I-inkwilin ghandu residenza alternattiva li hija xierga
ghal bzonnijiet tieghu u ta’ familtu;

15. Illi bis-sahha ta’ l-emendi I-$odda, I-Artikolu 14, i kien
jittratta t-tigdid awtomatiku tal-kirja bl-istess rata ta’ kera u I-
istess kundizzjonijiet sakemm is-sid ma jiehux azzjoni legali, gie
mhassar;

16. Illi b’emenda ta’ [-Artikolu 15, kwalunkwe klawzola
kuntrattwali li ma hiex izjed vantag$uza minn dak li tipprovdi I-
Ligi hija nulla u bla effett;

17. 1lli altru ghalhekk, illi r-rikorrenti ma jistax igawdi l-pussess
tal-fond de quo, u altru li mhux possibbli r-ripreza tal-fond jew li
I-kera u kundizzjonijiet ohra ma jistghux jitjiebu;

18. Illi ghall-istess ragunijiet, ma jistax jinghad illi I-Kap. 69 [?!]
19. Illi ghalhekk, u ghal dawn ir-ragunijiet kollha, l-esponenti
jissottometti bir-rispett illi dina [-Onorabbli Qorti ghandha
tichad l-ewwel talba;

It-Tieni, It-Tielet, Ir-Raba’ u I-Hames Talba

20. Illi stante li t-tieni talba hija konsegwenzjali ghall-ewwel
talba, it-tieni talba ghandha tigi michuda jekk dina I-Onorabbli
Qorti joghgobha tichad l-ewwel talba;

21. Illi anke in pessima ipotesi ghall-esponenti, id-dikjarazzjoni
tal-ksur effettiv tad-drittijiet u I-ghoti tar-rimedji ai termini tal-

9
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hames talba ghandhom jirrizultaw bizzejjed sabiex ir-rikorrenti
jinghataw ‘just satisfaction’;

22. 1lli ghall-iskop tal-hames talba, irid jigi precizat illi I-
gurisprudenza nostrali hija kostanti in kwantu i dina I-
Onorabbli Qorti ma tilgax talbiet ghall-izgumbrament ta’ I-
inkwilin stante li ma hiex kompetenza ta” dina I-Onorabbli Qorti
li tiddeciedi dwar l-izgumbrament effettiv ta’ l-inkwilin;

23. 1lli galadarba r-rikorrenti ghogbu jitolbu I-applikazzjoni ta’ I-
Artikolu 41 tal-Konvenzjoni Ewropea fit-tielet talba, bhala I-bazi
legali tat-talba ghad-danni, jigi ecéepit li dan I-Artikolu jista’ jigi
applikat biss fkaz ta” sejbien ta’ ksur ta’ drittijiet protetti mill-
Konvenzjoni Ewropea biss. Madanakollu, tajjeb li jigi rilevat illi
dan 1-Artikolu ma giex traspost fil-lidijiet taghna, senjatament il-
Kap. 319 tal-Ligijiet ta” Malta, u ghaldagstant ma jistax jigi
applikat f'dawn il-proceduri [vide inter alia Alexander Caruana
et vs. Doris Zarb et?];

24. Illi subordinatament, u minghajr pregudizzju ghall-permess,
sa fejn ir-rikorrenti qeghdin jippretendu I-ghoti ta’ danni, Ii I-
esponenti jifhem ikunu ta’ natura pekunjarja, l-oneru jinkombi
fugq ir-rikorrenti sabiex igibu prova sodisfacenti skond il-Ligi tad-
danni li allegatament sofrew,

25. Illi subordinatament, u minghajr pregudizzju ghall-permess,
in kwantu r-rikorrenti jippretendu I-ghoti ta’ kumpens, li I-
esponenti jithem li huma danni non-pekunjarji, din it-talba ged
tig1 opposta;

26. 1lli, in pessima ipotesi ghar-rikorrenti, u minghajr
presudizzju ghall-eccezzjonijiet fil-mertu, kif diga’ gie eccepit, r-
rikorrenti ma jistghux jilmentaw dwar perjodi qabel ma huma
akkwistaw titolu fuq il-proprjeta” in kwistjoni - f'dan il-kaz id-19
ta” Dicembru 2007 - din l-eccezzjoni tincidi wkoll ghal-iskop tat-
temperament ta’ kwalunkwe likwidazzjoni ta” danni li dina I-
Onorabbli Qorti joghgobha talloka lir-rikorrenti;

2 Dec¢iza mill-Onorabbli Qorti Kostituzzjonali fit-28 ta” April 2021 [Rik. Nru. 119/18].
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27. 1lli jsegqwi li l-esponenti m’ghandux jidi kkundannat ihallas
kwalunkwe somma lir-rikorrenti;

28. Illi dawn il-motivi kollha, l-esponenti jissottometti bir-rispett
illi t-talbiet kollha tar-rikorrenti ghandhom jigu michuda, bl-
ispejjez kontra l-istess rikorrenti;

Salv eccezzjonijiet ulterjuri.”

Rat ir-Risposta tal-intimati George Coleiro u Ryan Coleiro (a fol. 38
et seq.) ipprezentata fis-17 ta’ Gunju 2021 li tghid hekk:

“1. Illi fl-ewwel lok I-intimat Ryan Coleiro mhuwiex il-legittimu
kontradittur ghaliex sa issa mhuwiex il-kerrej tal-fond in
kwestjoni, tant li I-kirja kienet saret favur l-intimat I-iehor
missieru George Coleiro, il-kera dejjem thallset mill-istess George
Coleiro, u r-ricevuti ghall-kera mhallsa hargu dejjem favur I-
istess;

2. 1lli b'referenza ghall-hames (5) paragrafu tar-rikors promotur,
ghandu jinghad 1lli l-intimat George Coleiro beda l-imsemmija
kirja gabel Mejju 1993, Ii giet indikata bhala d-data tal-bidu tal-
kirja, u dan kif se jirrizulta waqt il-kawza;

3. Illi b’referenza ghall-istess hames (5) paragrafu ghandu
jinghad li prezentement il-kirja hija ta’ sitt mija u tmienja u
hamsin euro (€658) fis-sena, mhux sitt mija u tnax-il Euro
(€612) kif hemm indikat;

ghal darb’ohra emendata permezz tal-Att XXIV tal-2021 u
ghalhekk id-dikjarazzjoni fil-premessi tar-rikors promotur fis-
sens illi [-ahhar darba li giet emendata I-ligi kien bl-Att X tal-
20009, trid tittiehed issa f'dan il-kuntest. 1lli permezz tal-emendi
mdahhla, is-sid ma jistax jghid li m’ghandux legitimate
expectation Ii jiehu lura I-pussess ta’ hwejgu, anzi dawk I-emendi
propju qged iqarrbu lis-sid lejn dan;

5. Illi I-kwistjoni de quo mhijiex dwar kemme-il fond battal hawn
f'Malta, izda purament jekk is-sitwazzjoni vigenti twassalx ghal
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ksur tal-jeddijiet li ged jilmenta minnhom ir-rikorrent; ghandu
jinghad fdan il-punt illi in omag¢¢ ghall-principju ta’
proporzjonalita” bejn il-jedd tas-sid ghat-tgawdija tal-proprjeta’
tieghu u s-setgha tal-Istat li jilledisla sabiex jirregola dik it-
tgawdija, ir-rikorrent ma jistax jinghad illi ged isofri minn ksur
tal-jeddijiet fundamentali tieghu.  Certament pero’, u dan
minghajr pregudizzju, ma jistax jinghad i huma l-esponenti li
geghdin b’xi mod iwasslu ghal xi vjolazzjoni tad-drittijiet
fundamentali  tar-rikorrent, u  ghaldagstant, in kwantu
jirrigwarda l-ewwel talba, din ghandha tigi michuda in kwantu
jikkoncerna lill-esponenti;

6. 1lli l-esponenti jopponu wkoll ghat-tieni, t-tielet, u r-raba’
talba ghal likwidazzjoni u hlas ta” kumpens, u jsostnu illi huma
m’ghamlu l-ebda att li bih setghu wasslu ghal xi vjolazzjoni tad-
drittijiet fundamentali tar-rikorrenti, anke jekk fil-verita’
vjolazzjoni ma kienx hemm;

7. Illi kwantu ghall-hames talba, li tikkoncerna t-talba ghal
zgumbrament tal-esponenti mill-fond in kwestjoni, l-esponenti
jirrilevaw i fil-kaz odjern m’hemmx lok ghall-izgumbrament
taghhom, u r-rimedju moghti, anke jekk, u minghajr predudizzju,
jinstab li kien hemm xi vjolazzjoni tad-drittijiet tar-rikorrent, ma
jistax ikun wiehed li bih l-esponenti jigu kastigati sempliciment
talli skrupolozament osservaw il-li¢i Ii tikkoncerna I-kirja tal-
esponent George Coleiro.

B'riserva ghal risposti ohra jekk ikun il-kaz, u bl-ispejjez kontra
r-rikorrenti.”

Rat id-dokumenti ezebiti u l-atti proc¢esswali kollha ta” dan il-kaz.

Rat illi, fis-seduta tat-13 ta” Lulju 2021 (a fol. 48 et seq.), giet
pprezentata u mogqrija Nota tar-rikorrent Leonard Cutajar (a fol. 50)
f'liema Nota r-rikorrent irtira l-kawza limitatament fil-konfront tal-
intimat Ryan Coleiro.

Rat illi, fis-seduta tat-13 ta’ Lulju 2021 (a fol. 48 et seq.), il-Qorti
innominat lil Perit Elena Borg Costanzi bhala Perit Tekniku sabiex
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taghti stima tal-fond in kwistjoni kif ukoll sabiex tiddetermina I-
valur tal-kirjiet fis-suq tal-istess fond mis-sena 1987 sad-data tal-
prezentata tar-Rikors Kostituzzjonali b’dan illi tindika iz-zidiet fil-
kirja kull hames (5) snin.

Rat ir-rapport (a fol. 60 et seq.) redatt mill-Perit Tekniku 1-Perit Elena
Borg Costanzi pprezentat fl-4 ta” Ottubru 2021 u li gie mahluf fis-16
ta” Novembru 2021.

Rat ir-Risposti (a fol. 90 u a fol. 103) tal-Perit Tekniku 1-Perit Elena
Borg Costanzi ghad-domandi maghmula lilha in eskussjoni mill-

intimat Avukat tal-Istat (a fol. 82) u mill-intimat George Coleiro (a
fol. 85).

Rat in-Nota ta’” Sottomissjonijiet (a fol. 113 et seq.) ipprezentata mir-
rikorrent Leonard Cutajr fl-4 ta” April 2022.

Rat in-Nota ta” Sottomissjonijiet (a fol. 135 et seq.) ipprezentata mill-
intimat Avukat tal-Istat fil-11 ta” Mejju 2022.

Rat in-Nota ta” Sottomissjonijiet (a fol. 154 et seq.) ipprezentata mill-
intimat George Coleiro fis-16 ta” Mejju 2022.

Ikkunsidrat

Illi 1-Qorti ser tibda billi taghmel riferenza ghax-xiehda u ghad-
dokumenti saljenti li gew mismugha u prezentati tul il-mori tal-
proceduri odjerni.

Illi, fis-seduta tat-13 ta” Lulju 2021, gie pprezentat affidavit tar-
rikorrent Leonard Cutajar (a fol. 53 et seq.) fejn gal li huwa iben il-
mejjet Giuseppi sive Joseph Cutajar u Marianna Cutajar. Jghid li
kiseb il-fond bin-numru 52, “Paradise” Triq Frangisku Buhagiar,
Qrendi b’'wirt minn ghand missieru li miet fid-19 ta’ Dicembru
2007. Jispjega li I-fond huwa mezzanin li jissemma fit-testment tas-
6 ta’ Frar 2007 fl-atti tan-Nutar Mario Bugeja (Dok. “A 2” - a fol. 9 et
seq.). Jixhed li -fond in kwistjoni u t-terran ta” tahtu nbena minn
missieru. Jghid li ghandu notamenti tal-kera li jir¢ievi minn ghand
George Coleiro u li ma” George Coleiro hemm jghix ibnu Ryan
13
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Coleiro. Jispjega li fetah din il-kawza peress li l-kera li ged jircievi
hija mizera u minhabba li Artikolu 3 tal-Kapitolu 69 u Artikolu
1531C tal-Kapitolu 16 tal-Ligijiet ta’” Malta jiksru d-drittijiet
fundamentali tieghu billi ma jistax igawdi hwejgu kif irid hu.
Ikompli billi jghid li huwa jixtieq juza l-fond in kwistjoni ghal
uliedu u jallega li 1-Gvern holoq diskriminazzjoni meta fl-1 ta’
Gunju 1995 fetah is-suq tal-kera ghal dawk li ghamlu kuntratt wara
din id-data u dana meta mqabbel ma’" dawk il-kirjiet ta” qabel id-
data msemmija. Jilmenta wkoll dwar Att XXIX tas-sena 2021 li
skont huwa jkompli jikser id-drittijiet tieghu. Jixhed li 1-
responsabilita” ghall-akkomodazzjoni so¢jali taqa” strettament taht
il-Gvern u mhux mac-c¢ittadin privat specjalment meta s-
sitwazzjoni ilha sejra ghexieren ta’ snin. Jghid li l-intimat George
Coleiro u ibnu Ryan Coleiro ma ghandhomx ikomplux jistriehu fuq
il-ligijiet li jipprotegu lill-inkwilin 1i kienu dahlu f’kirja qabel 1-1 ta’
Gunju 1995 u ma ghandux ikun huwa li jkompli jissussidja lill-Istat
Malti u l-intimat George Coleiro ghal somma ridikola ta” sitt mija u
ghoxrin Euro (€620) fis-sena bhala kera.

In kontro-ezami, li sar fis-seduta tat-8 ta” Marzu 2022 (a fol. 105 et
seq.), ir-rikorrent Leonard Cutajar jikkonferma li huwa wiret il-fond
fis-sena 2007 u li meta wirtu kien mar ihabbat fil-fond fejn fetahlu I-
intimat George Coleiro u li bhala hsara kien ra z-zebgha. Jghid li
fil-post l-intimat Coleiro kien irabbi tigieg, papri u fniek u li Coleiro
kellu jnehhi dawn l-annimali wara rapport li sar lill-Pulizija peress
li l-annimali kienu jhaffru. Jghid li kien innota xi xquq fis-saqaf
izda dawn thallew u ggravaw u li kien biss meta l-intimat Coleiro
sar jaf li kienet sejra 1-Perit li ghamel xi xoghlijiet. Mistogsi jghid
jekk mis-sena 2007 ‘1 hawn qattx mar fil-fond jghid 1i ma ghandux
access ghac-cavetta. Jikkonferma li minbarra din il-kawza huwa
ma fetah l-ebda kawzi ohra 1-Qorti biex toghla I-kera u jispjega li I-
ligi kienet favur l-inkwilin u ghalhekk gatt ma fetah kawza ohra.
Jghid li kien tkellem ma’ I-inkwilin u talbu sabiex jgholli 1-kera izda
dan ma kienx accetta. Jghid li huwa kien offra li jaghmel ix-
xoghlijiet strutturali huwa minhabba li huwa bennej izda I-inkwilin
kien irrifjuta u qallu li kien ser jirranga huwa. Rigward il-hlas tal-
kera jikkonferma li din thallset b’'mod puntwali. Jghid li huwa ma
ghamilx spejjez sabiex jirranga l-post. Jixhed li qabel ma dahal fil-
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fond l-intimat George Coleiro, huwa kien mar meta kien ghadu
zghir ma’ missieru u li dik id-darba hsarat ma kienx hemm.

Illi, fis-seduta tat-13 ta” Lulju 2021, xehed l-intimat George Coleiro
(a fol. 56) fejn ghad-domanda kemm ilu jghix fil-fond in kwistjoni,
wiegeb li, bejn wiehed u iehor, ilu jghix hemm mis-snin 1985/1986.

Illi, fis-seduta tat-18 ta” Jannar 2022, gie pprezentat affidavit tal-
intimat George Coleiro (a fol. 94 et seq.) fejn beda billi gal 1i meta
kien ghadu guvni fis-sena 1987 huwa kien beda jikri 1-fond 52,
“Paradise”, Triq Frangisku Buhagiar, il-Qrendi minn ghand Joseph
Cutajar. Ikompli jghid li huwa baga’ jghix fil-post meta zzewweg
fis-sena 1992 u li wara li ssepara huwa baqa’ jghix fil-post ma” ibnu.
Jghid li sas-sena 2019 kien ihallas kera ta’ tliet mija u disgha u
ghoxrin Euro (€329) kull sitt xhur u dana hekk kif jirrizulta mill-
rcevuti li gew ezebiti u mmarkati bhala Dok. “GC 1”7 (a fol. 96).
Jghid li huwa beda jiddepozita l-kera 1-Qorti wara li s-sid ma baqax
jaccetta 1-hlas taghha u jispjega li kien jiehu hsieb il-post kif imiss u
li kien jaghmel il-manutenzjoni necessarja. Ezebixxa numru ta’
r¢cevuti u ritratti (Dok. “GC 2” sa Dok. “GC 6” - a fol. 97 et seq.) u
dana sabiex juri li kien jiehu hsieb il-post in kwistjoni, kemm minn
gewwa u kif ukoll minn barra. Jixhed li meta marret fuq il-post il-
Perit Tekniku, huwa kien diga” beda jdur is-saqaf u minhabba li x-
xoghol kien ged isir minn isfel, dan kien qed isir b’¢ertu diffikulta’.
Rigward il-hsara strutturali li kien hemm fis-salott jghid li din
kienet roqgha dags ta’ pala ta’ id ta’ bniedem. Jghid ukoll li I-post
huwa qadim u 1li f'postijiet hekk ikun hemm bzonn 1i ssir
manutenzjoni f'roqghat zghar.

Ikkunsidrat

Ili 1-Qorti tibda billi tinnota li mill-atti processwali jirrizulta s-
segwenti:

e il-fond bin-numru 52, bl-isem “Paradise” u li jinsab fi Triq
Frangisku Buhagiar, Qrendi gie ghand ir-rikorrent Leonard
Cutajar bhala legat minn missieru Giuseppe sive Joseph Cutajar
u dan permezz ta’ testment (Dok. “A 2” - a fol. 9 et seq.) li sar

fis-6 ta” Frar 2007 fl-atti tan-Nutar Mario Bugeja;
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e missier ir-rikorrent kiseb il-parti fejn issa hemm il-fond hawn
fuq imsemmi wara kuntratt ta” divizjoni (Dok. “A 5” - a fol. 19
et seq.) bejn hutu u missieru Leonardo Cutajar liema kuntratt
sar fis-26 ta’ Marzu 1968 fl-atti tan-Nutar George Cassar;

e fir-Rikors Kostituzzjonali tieghu (a fol. 1 et seq.), ir-rikorrent
jghid li l-inkwilin George Coleiro ilu jikri 1-post minn Mejju
1993 u skont hu l-kera 1i tithallas hija dik ta’ sitt mija u tnax il-
Euro (€612) fis-sena “u/jew somma verjuri” (a fol. 2);

e fir-Risposta tieghu (a fol. 38 et seq.), I-intimat Coleiro jishaq li 1-
kirja in kwistjoni bdiet qabel Mejju 1993 u li 1-kera li gqed ihallas
ma hijiex ta’ dik ta’ sitt mija u tnax il-Euro (€612) fis-sena izda
hija dik ta’ sitt mija u tmienja u hamsin Euro (€658).

Illi fil-kawza odjerna r-rikorrent Leonard Cutajar jilmenta mill-fatt
li l-kirja tal-fond li jgib l-isem “Paradise” u li jinsab fi Triq
Frangisku Buhagiar, Qrendi lill-inkwilin George Coleiro tikser id-
drittijiet fundamentali tieghu. Huwa jitlob, fost l-ohrajn, li 1-Qorti
tiddikjara li l-applikazzjoni ta’ Artikolu 1531C tal-Kapitolu 16 tal-
Ligijiet ta” Malta u Artikolu 3 tal-Kapitolu 69 tal-Ligijiet ta” Malta
geghdin jiksru 1-Ewwel Artikolu tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem (Kapitolu 319 tal-
Ligijiet ta” Malta) u jitlob mill-intimati jew min minnhom kumpens
ghal tali ksur. Jitlob ukoll li I-fond in kwistjoni jigi zgumbrat. Da
parte taghhom, fir-Risposti taghhom l-intimati jressqu numru ta’
eccezzjonijiet ghat-talbiet mressqa mir-rikorrent.

Ili 1-Qorti sejra issa tghaddi sabiex taghmel il-konsiderazzjonijiet
taghha dwar it-talbiet imressqa mir-rikorrent u l-e¢¢ezzjonijiet
imressqa mill-intimati u ser tibda bl-e¢¢ezzjonijiet preliminari
mressqa mill-intimati.

L-Ewwel (1) E¢¢ezzjoni:

I1li kemm l-intimat Avukat tal-Istat kif ukoll l-intimati George
Coleiro u Ryan Coleiro jressqu l-e¢¢ezzjoni marbuta mal-legittimita’
passiva tal-intimat Ryan Coleiro. L-intimati jishqu li 1-post huwa
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mikri lill-intimat George Coleiro u mhux lill-intimat l-iehor Ryan
Coleiro.

Illi fis-seduta tat-13 ta” Lulju 2021 il-konsulent legali tar-rikorrent
ipprezentat Nota (a fol. 50) fejn fiha rtira 1-kawza fil-konfront tal-
intimat Ryan Coleiro u konsegwentement il-Qorti ma ghandhiex
ghalfejn tistharreg aktar l-eccezzjoni msemmija u b’hekk ser tastjeni
milli tiehu konjizzjoni ulterjuri taghha.

It-Tieni (2) E¢¢ezzjoni:

Illi l-intimat Avukat tal-Istat jishaqg li 1-Qorti ghandha tiddeklina
milli tezercita l-poteri kostituzzjonali taghha minhabba li r-rikorrent
ma ezawriex ir-rimedji ordinarji tieghu.

[lli meta titqajjem eccezzjoni bhal din ifisser li dak li jkun jishaq li
process kostituzzjonali huwa minn natura tieghu process
straordinarju u jekk ikun hemm rimedju ordinarju allura l-persuna
li tkun gieghda tressaq l-azzjoni tkun trid tuza r-rimedju ordinarju
qabel ma tibda proceduri kostituzzjonali. II-Qorti tghid dan
minhabba li jekk ir-rimedju ordinarju jkun jista” jindirizza l-ilment
ta” min ikun qged iressaq l-azzjoni allura ma jkunx hemm lok ghal
Qorti li tuza l-poteri kostituzzjonali taghha.

Illi f'dan ir-rigward il-Qorti taghmel riferenza ghas-sentenza
moghtija fis-16 ta” Novembru 2006 fl-ismijiet Nardu Balzan
Imgqareb vs. Direttur tas-Sigurta” So¢jali (Numru 48/2005) fejn din
il-Qorti diversament preseduta qalet is-segwenti:

“Illi dwar l-aspett ta” jekk ir-rikorrent ghandux mezzi ohra
ta’ rimedju li jista’ jingeda bihom, jibda biex jinghad li
jinsab stabbilit sewwa mill-Qrati taghna 1li r-rimedju li
wiehed ifittex f’'sedi kostituzzjonali jew konvenzjonali
huwa wiehed straordinarju. Dan il-mezz jinghata biss jekk
kemme-il darba I-ligi ordinarja ma tkunx bizzejjed biex id-
drittijiet tal-individwu u fejn l-Istat ikun ghalhekk naqas
mid-dmirijiet tieghu lejn i¢-¢ittadini tieghu. Ir-rimedji taht
il-ligijiet ghall-harsien tal-jeddijiet fondamentali jinghataw
biss f'dawk ic¢-¢irkostanzi straordinarji, u jkun qieghed
jitwaqga’ s-siwi ta’ dawk id-dispozizzjonijiet jekk jigu
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wzati fejn rimedju taht il-ligi ordinarja jkun tajjeb u
bizzejjed.?”

Illi fis-sentenza moghtija fil-21 ta” Mejju 2001 fil-kawza fl-ismijiet
Tat-Taljan Co. Ltd. Vs. Awtorita’ ta” lI-Ippjanar (Numru 758/2000),
liema sentenza giet konfermata mill-Qorti Kostituzzjonali fit-2 ta’
Novembru 2001, din il-Qorti diversament preseduta qalet is-
segwenti:

“Illi fil-fatt, anke ricentement, konformament ma’ rassenja
ta’ sentenzi kemm ta’ din il-Qorti kif ukoll tal-Qorti
Kostituzzjonali, dan l-istess punt rega” gie ritenut u deciz
bl-istess mod f'diversi proceduri ohra, fejn dawn il-Qrati
ghamlu riferenza ghad-dec¢izjoni ta” Lawrence Cuschieri w
rrepetew dak li kien inghad f'dik id-decizjoni, fejn inghad
ukoll li sakemm tibga” il-possibilita’ 1i 1-lezjoni ta” xi dritt
fondamentali setgha kien, jew ghad jista” jigi, retifikat bil-
proceduri w mezzi ordinarji provduti mil-ligi, ikun
generalment il-kaz li din il-Qorti tiddeklina milli tezer¢ita
s-setghat kostituzzjonali taghha.  Fejn ghad hemm
disponibbli mezzi ordinarji, dawn ghandhom jigu
adoperati, u r-rikors ghall-organi gudizzjarji ta’ natura
kostituzzjonali ghandu jsir wara li r-rimedji ordinarji jigu
ezawriti definittivament jew meta ma jkunux disponibbli.”

Illi sabiex wiehed ikun jista” jitkellem li hemm rimedu ordinarju li
seta’ jintuza dan ir-rimedju jrid ikun wiehed accessibbli u effettiv.
F'dan ir-rigward il-Qorti taghmel riferenza ghas-sentenza moghtija
fis-16 ta” Jannar 2006 fil-kawza fl-ismijiet Melita Cable plc vs. L-
Avukat Generali et (Numru 27/2003/1) fejn il-Qorti
Kostituzzjonali qalet is-segwenti:

“Il-gurisprudenza f'dan ir-rigward giet riassunta b’'mod
kon¢iz u korrett mill-Prim Awla tal-Qorti Civili fis-
sentenza taghha tat-30 ta’ Gunju 2004 fil-kawza fl-ismijiet
Olena Tretyak v. Direttur tac-Cittadinanza u Expatriate
Affairs - kawza li ged tigi kkonfermata minn din il-Qorti

3 Kost. 2.11.2001 fil-kawza fl-ismijiet Ciantar vs. Kummissarju tal-Pulizija.
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b’sentenza moghtija llum stess. F'dik is-sentenza I-Prim
Awla galet hekk:

“Illi meta jinghad li jkun hemm rimedju iehor xieraq, dejjem ikun
qieghed jitfisser li tali rimedju jrid jitqies fid-dawl tal-ksur tal-
jedd fondamentali li jkun ged jigi allegat li nkiser jew i jkun
mhedded i sejjer jinkiser: ghandu jkun rimedju accessibbli,
xieraq, effettiv u adegwat biex jindirizza l-ksur jew theddid ta’
ksur lamentat*. M'hemmx ghalfejn i, biex jitgies bhala effettiv,
ir-rimedju jintwera bhala wiehed li se jaghti lir-rikorrent success
garantit, bizzejjed il jintwera Ii jkun wiehed i jista’ jigi seqwit
b'mod prattiku, effettiv u effikaci.>””

Illi I-Avukat tal-Istat iressaq din l-e¢¢ezzjoni minhabba li skont
huwa r-rikorrent naqas milli jaghmel uzu mir-rimedji moghtija lilu
mil-ligijiet ta” Malta. Jghid dan minhabba li, minkejja li I-ligijiet ta’
Malta kienu jippermettu lir-rikorrent li jzid il-kera kif ukoll biex
jiehu lura l-fond in kwistjoni, l-istess rikorrent ma ressaq l-ebda
kawza ohra.

Illi, kif indikat fil-gurisprudenza hawn fuq kwotata, sabiex
eccezzjoni bhal dik in ezami tirnexxi r-rimedju li jkun a
dispozizzjoni jrid ikun rimedju effettiv. Dwar ir-rimedji li gew
indikati mill-intimat Avukat tal-Istat il-Qorti hija tal-fehma li dawn
ir-rimedji ma kienux effettivi. F'dan ir-rigward issir riferenza ghas-
sentenza moghtija fl-1 ta’” Marzu 2022 fil-kawza fl-ismijiet B.
Tagliaferro & Sons Limited vs. Avukat tal-Istat et (Numru
15/2021) fejn din il-Qorti diversament preseduta qalet is-segwenti:

“17. Kif gie kemm il-darba osservat fil-Qrati taghna, il-Bord
tal-Kera hu marbut li jiffissa 1-kera skont il-ligi, liema kera
hija baxxa komparata mal-kera fis-suq u li r-ripreza tal-
fond mikri kienet remota (ara ad ezempju sentenza fl-
ismijiet Ian Peter Ellis et -vs- Avukat Generali et, Qorti
Kostituzzjonali, tas-27 ta” Marzu 2015). Huwa evidenti
ghalhekk li, b’applikazzjoni ghal prin¢ipji su esposti, 1-

4 Ara Kost. 54.1991 fil-kawza fl-ismijiet Vella v. Kummissarju tal-Pulizija et (Kollez. Vol.:
LXXV.1.106).
5P.A. Kost. 9.3.1996 fil-kawza fl-ismijiet Clifton Borg v. Kummissarju tal-Pulizija (mhix pubblikata).
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rimedju invokat mill-imsemmija intimati ma jistghax jitqies
bhala wiehed effettiv ghal-lanjanzi tas-so¢jeta” rikorrenti.”

Illi din il-Qorti tagbel ma” dak li ghadu kemm gie kkwotat u
taghmlu taghha u b’hekk l-e¢¢ezzjoni in ezami ser tigi michuda.

L-Ewwel (1) Talba:

I1li permezz ta’ l-ewwel talba r-rikorrent jitlob lill-Qorti sabiex
tiddikjara u tiddeciedi li Artikolu 3 tal-Kapitolu 69 tal-Ligijiet ta’
Malta u Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet ta’ Malta jiksru I-
Ewwel Protokoll tal-Konvenzjoni Ewropea taht il-Kapitolu 319 tal-
Ligjiet ta” Malta. Ir-rikorrent jaghmel din it-talba minhabba li jghid
li ma jistax igawdi l-pussess tal-fond bin-numru 52, “Paradise”, Triq
Frangisku Buhagiar, Qrendi.

Illi ghal din it-talba l-intimat Avukat tal-Istat iwiegeb billi
jeccepixxi, fost 1-ohrajn, is-segwenti:

e i trid tingieb prova li l-kirja in kwistjoni hija regolata mill-
Kapitolu 69 tal-Ligijiet ta” Malta;

e l-Istat ghandu d-dritt jillegisla kif jidhirlu xieraq sabiex
jikkontrolla lI-uzu tal-proprjeta” skont l-interess generali u Ii,
skont hu, Kapitolu 69 tal-Ligijiet ta’ Malta jissodisfa dan il-
ghan;

e l-emendi li saru f'Kapitoli 16 u 69 tal-Ligijiet ta” Malta tejbu 1-
pozizzjoni tar-rikorrent u ghalhekk ma hemmx ksur tad-
drittijiet fundamentali tieghu;

e Dbl-emendi introdotti permezz ta” Att XXIV tal-2021 is-sid jista’
jitlob zieda fil-kera sa tnejn fil-mija (2%) mill-valur tal-fond u li
maghdud ma” dan gew introdotti mekkanizmi ghar-ripreza tal-
fond.

Illi, minn naha tieghu, fir-rigward tal-ewwel (1) talba l-intimat
George Coleiro jghid li in vista tal-bilan¢ bejn il-jedd tas-sid u 1-jedd
ta” Il-Istat li jirregola t-tgawdija tal-proprjeta’, id-drittijiet
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kostituzzjonali tas-sid ma gewx miksura u li ma jistax jinghad li
kien hu (l-intimat George Coleiro) li wassal ghal xi ksur tad-
drittijiet fondamentali tar-rikorrent.

Trid tingieb prova li 1-kirja hija regolata mill-Kapitolu 69 tal-Ligijiet
ta” Malta

Illi permezz ta’ din l-e¢¢ezzjoni 1-Avukat tal-Istat jghid li sabiex jigi
kkunsidrat jekk hemmx ksur tad-dritt tal-proprjeta’ permezz tal-
applikazzjoni tal-Kapitolu 69 tal-Ligijiet ta” Malta jrid jigi ppruvat li
l-kirja in kwistjoni kienet fil-fatt regolata minn din l-istess ligi.

Illi sabiex jigi determinat jekk hemmx prova li l-kirja in kwistjoni
taqax taht il-Kapitolu 69 tal-Ligijiet ta” Malta wiehed jrid jibda billi
jiddetermina meta nbdiet il-kirja in kwistjoni. Minkejja li fir-Rikors
Kostituzzjonali tieghu (a fol. 1 et seq.) ir-rikorrent jispjega li 1-kirja
bdiet f'Mejju 1993 u fl-affidavit tieghu (a fol. 95) l-inkwilin George
Coleiro jghid li 1-kirja bdiet fis-sena 1987, il-Qorti tinnota li s-snin
imsemmija minnhom iwasslu lill-Qorti tiddetermina 1i 1-kirja in
kwistjoni kienet taga” taht Kapitolu 69 tal-Ligijiet ta” Malta stante li
s-snin imsemmija minnhom huma qabel sehhet ir-riforma tas-sena
1995.

Illi b’hekk il-Qorti hija sodisfatta li gie ppruvat li l-kirja in kwistjoni
hija regolata mill-Kapitolu 69 tal-Ligijiet ta” Malta u ghalhekk ser
tichad din l-e¢cezzjoni.

Diskrezzjoni tal-Istat li jillegisla

Illi l-intimat Avukat tal-Istat jishaq li I-ligijiet li ged jigu kkontestati
ghandhom I-ghan 1i jikkontrollaw l-uzu tal-proprjeta” u li
jipprotegu l-htigijiet so¢jali tal-pajjiz.

Ili filwaqt li 1-Qorti tagbel ma” 1-Avukat tal-Istat li 1-Istat ghandu
diskrezzjoni wiesa’ biex ikun jista” jillegisla u dana spe¢jalment
f'’kuntest ta’ politika so¢jali u senjatament il-protezzjoni soc¢jali tal-
inkwilin, pero” din id-diskrezzjoni mhux assoluta. Fl-analizi taghha
il-Qorti trid tara jekk fil-promulgazzjoni tal-Kapitolu 69 tal-Ligijiet
ta’” Malta u Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet ta’ Malta
zammewx mal-princ¢ipji li jsawru d-dritt tal-proprjeta’.
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Illi kif spjegat tajjeb il-Qorti diversament preseduta fis-sentenza
moghtija fil-15 ta’ Dicembru 2021 fl-ismijiet Mario Pace et vs.
Carmel Ludgardus Coppola et (Numru 84/2020) dak li jrid jigi
mistharreg huwa jekk il-legislazzjoni in kwistjoni tosservax id-
dettami li stabbiliet il-Qorti Ewropea tad-Drittijiet tal-Bniedem.
F'dan ir-rigward is-sentenza msemmija tistabbilixxi s-segwenti:

“Fl-analizi taghha fil-kuntest ta” dan l-artikolu 1-Qorti trid
tara jekk gewx rispettati t-tlett principji distinti tieghu u
¢ioé illi (a) il-mizura mehuda mill-Istat saret taht gafas
legali; (b) l-iskop tal-mizura kien wiehed legittimu; u (¢) il-
mizura mehuda mill-Istat zammet bilan¢ gust u
proporzjonat bejn Il-ghan pubbliku u Il-htiega li jigu

7

rispettati d-drittijiet fundamentali tas-sidien tal-proprjeta’.
Ili 1-Qorti sejra tisharreg dawn il-principji separatament.

e Il-mizura mehuda mill-Istat saret taht gafas legali:

Illi dan il-prin¢ipju gie spjegat f'diversi sentenzi tal-Qorti Ewropea
tad-Dirittijiet tal-Bniedem. Il-Qorti taghmel riferenza ghas-sentenza
moghtija fil-5 ta’ Jannar 2000 fl-ismijiet Beyeler v. Italy (Numru
33202/96) fejn il-Qorti Ewropea tad-Drittijiet tal-Bniedem spjegat is-
segwenti:

“108. The Court reiterates that an essential condition for an
interference to be deemed compatible with Article 1 of
Protocol No. 1 is that it should be lawful. “[T]he first and
most important requirement of Article 1 of Protocol No. 1
is that any interference by a public authority with the
peaceful enjoyment of possessions should be lawful”
(see Iatridis cited above, § 58). The Court has limited
power, however, to review compliance with domestic law
(see the Hakansson and Sturesson v. Sweden judgment of
21 February 1990, Series A no. 171-A, p. 16, § 47), especially
as there is nothing in the instant case from which it can
conclude that the Italian authorities applied the legal
provisions in question manifestly erroneously or so as to
reach arbitrary conclusions (see, mutatis mutandis,

the Tre Traktorer AB v. Sweden judgment of 7 July 1989,
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Series A no. 159, pp. 22-23, § 58). In that connection the
Court also observes that the applicant’s allegations of non-
compliance with the procedure set forth in Article 67 of
Royal Decree no. 363 of 1913 (see paragraph 81 above) do
not appear to be relevant, since that provision refers to
public-interest declarations made prior to expropriations
effected in accordance with a procedure analogous to that
provided for in Law no. 2359 of 1865, and not to
declarations that a work is of interest for the artistic

heritage of the nation, which are dealt with in section 3 of
Law no. 1089 of 1939.

109. However, the principle of lawfulness also
presupposes that the applicable provisions of domestic law
be sufficiently accessible, precise and foreseeable (see
the Hentrich v. France judgment of 22 September 1994,
Series A no. 296-A, pp. 19-20, § 42, and the Lithgow and
Others judgment cited above, p. 47, § 110). The Court
observes that in certain respects the statute lacks clarity,
particularly in that it leaves open the time-limit for the
exercise of a right of pre-emption in the event of an
incomplete declaration without, however, indicating how
such an omission can subsequently be rectified. Indeed,
this seems to have been implicitly acknowledged by the
Court of Cassation in its judgment of 16 November 1995
(see paragraph 63 above). That factor alone cannot,
however, lead to the conclusion that the interference in
question was unforeseeable or arbitrary and therefore
incompatible with the principle of lawfulness.

110. The Court is, nonetheless, required to verify that the
manner in which domestic law is interpreted and applied -
even where the requirements have been complied with -
does not entail consequences at variance with the
Convention standards. From that stance, the element of
uncertainty in the statute and the considerable latitude it
affords the authorities are material considerations to be
taken into account in determining whether the measure

complained of struck a fair balance.”
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Illi 1-Qorti ma ghandhiex dubju li dan il-prin¢ipju gie sodisfatt mill-
awtoritajiet Maltin. Ibda bil-fatt, mhux kontestat mill-partijiet, 1i s-
sitwazzjoni li qed jiffac¢jaw hija rizultat ta” ligi, liema ligi tista” u
tista’” ma tkunx gusta, imma dejjem ligi tibqa” b’dana illi 1-ligi hija
¢ara accessibbli.

Illi, in segwitu ta’ dak li nghad hawn fuq, m"hemmx dubju li I-
princ¢ipju in ezami, u ¢ioé li l-mizura mehuda mill-Istat saret taht
qafas legali, gie sodisfatt.

e [-iskop tal-mizura kien wiehed legittimu:

Illi f'dan ir-rigward l-intimat Avukat tal-Istat jishaq li r-regolamenti
in kwistjoni jservu I-gid komuni billi dawn il-ligijiet huma ntizi
sabiex jikkombattu dak li 1-Avukat tal-Istat jirreferi ghalih bhala “I-
homelessness” (a fol. 140) u li f'dan ir-rigward jinkwadra bhala mizura
legittima.

Ili 1-Qorti tikkunsidra li l-iskop originali ta’” dawn il-ligijiet (u
mehud in konsiderazzjoni z-zmien li fihom gew promulgati) kien il-
htiega 1i tigi pprovduta akkomodazzjoni li ghandha natura so¢jali.
Minkejja dan, mal-moghdija taz-zminijiet u mal-progress soc¢jali li
sar tul dawn l-istess zminijiet gara li dawn il-ligijiet kisbu natura li
ma baqghetx proporzjonata ma’ l-ghanijiet originali li ried jikseb il-
legislatur.

Illi fil-verzjoni tal-31 ta” Awwissu 2021 tal-Guide on Article 1 of
Protocol No. 1 to the European Convention on Human Rights gie
imfisser is-segwenti:

“289. The Court found it natural that the margin of
appreciation available to the legislature in implementing
social and economic policies should be a wide one, and
that it would respect the legislature’s judgment as to what
is “in the public interest” unless that judgment be
manifestly without reasonable foundation (James and
Others v. the United Kingdom, § 46). It held that the
alleviation of social injustice in housing was a legitimate
aim as pursued by the Leasehold Reform Act, which fell

within the legislature’s margin of appreciation.”
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Illi f'kuntest simili, ghalkemm f'rigward ta’ Kapitolu 158 tal-Ligijiet
ta’” Malta, fil-kawza fl-ismijiet Cassar v. Malta (Numru 50570/13)
moghtija fit-30 ta” Jannar 2018, il-Qorti Ewropea tad-Drittijiet tal-
Bniedem fissret is-segwenti:

“51. The Court refers to its general principles on the matter
as set out in Amato Gauci (cited above, § 53-54).

52. That the interference was lawful has not been disputed
by the parties. The Court finds that the restriction arising
from the 1979 amendments was imposed by Act XXIII of
1979 and was therefore “lawful” within the meaning of
Article 1 of Protocol No. 1.

53. In the present case the Court can accept that the
applicable legislation in the present case pursued a
legitimate social-policy aim, specifically the social
protection of tenants (see Amato Gauci, cited above, § 55,
and Anthony Aquilina, cited above, § 57). It is, however,
also true that the relevance of that general interest may
have decreased over time, particularly after 2008 (see
Anthony Aquilina, cited above, § 57), even more so given
that following that date, the only person benefiting from
the impugned measures was P.G., whose financial
situation as shown before the domestic courts and which is
not being contested before this Court, leaves little doubt as
to P.G’s necessity for such a property, and at a regulated
rent. This Court will therefore revert to this matter in its
assessment as to the proportionality of the impugned
measure”.

Illi fil-kuntest ta” dak li ghadu kemm inghad jirrizulta li 1-Istat
ghandu diskrezzjoni wiesgha sabiex jippromulga ligijiet intizi sabiex
jipprotegu dak li huwa l-qafas soc¢jali u, fil-fehma tal-Qorti, I-
intenzjoni tal-ligi li qieghda tigi kkontestata kien proprju dak li
jipprotegi saff partikolari tas-socjeta’. B’hekk isegwi li anke I-
prin¢ipju in ezami gie wkoll sodisfatt.
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e Il-mizura mehuda mill-Istat zammet bilan¢ gust u proporzjonat
bein l-ghan pubbliku u l-htiega i jigu rispettati d-drittijiet
fundamentali tas-sidien tal-proprjeta’:

Illi fuq dan il-punt I-Avukat tal-Istat jishaq is-segwenti:

e ghaz-zmien kollu li kienet ghaddejja 1-kera r-rikorrent gatt ma
talab ghal Zieda fil-kera quddiem il-Bord;

e Dbl-emendi taht il-Kapitolu 16 tal-Ligijiet ta” Malta permezz tal-
Artiklu 1531C il-kera tizdied ab bazi tal-indi¢i tal-gholi tal-hajja;

e permezz ta’ Att XXIV tal-2021 ir-rikorrent ghandu dritt jitlob li
l-kera toghla bi tnejn fil-mija (2%) tal-valur tal-fond fis-suq
hieles;

e il-protezzjoni mhux ser testendi ghal generazzjoni ohra;
e il-manutenzjoni ordinarja ma tolqotx is-sid.

Illi minkejja li 1-Istat ghandu diskrezzjoni wiesgha hafna sabiex
jillegisla b’'mod li jikseb ghanijiet so¢jali, huwa ma jistax jirfes id-
drittijiet tas-sidien tal-fondi mikrija. B’hekk l-Istat irid dejjem jilhaq
bilan¢ bejn l-ghan so¢jali 1i jrid jilhaq u d-dritt tas-sidien u jekk 1-
Istat jonqos milli johloq dan il-bilan¢ irid igorr ir-responsabilita” ta’
dan in-nuqqas!

Illi fis-sentenza moghtija fil-15 ta” Settembru 2009 fl-ismijiet Amato
Gauci v. Malta (Numru 47045/06), il-Qorti Ewropea tad-Drittijiet
tal-Bniedem qalet hekk:

“56. Any interference with property must also satisfy the
requirement of proportionality. @ As the Court has
repeatedly stated, a fair balance must be struck between
the demands of the general interest of the community and
the requirements of the protection of the individual’s
fundamental rights, the search for such a fair balance being
inherent in the whole of the Convention. The requisite
balance will not be struck where the person concerned
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bears an individual and excessive burden (see Sporrong and
Lonnroth cited above, §§ 69-74, and Brumadarescu v. Romania
[GC], no. 28342/95, § 78, ECHR 1999-VII).

57. The concern to achieve this balance is reflected in the
structure of Article 1 of Protocol No. 1 as a whole. In each
case involving an alleged violation of that Article the Court
must therefore ascertain whether by reason of the State’s
interference the person concerned had to bear a
disproportionate and excessive burden (see James and
Others, cited above, § 50; Mellacher and Others, cited above,
§ 48, and Spadea and Scalabrino v. Italy, judgment of 28
September 1995, § 33, Series A no. 315-B).

58. In assessing compliance with Article 1 of Protocol No. 1,
the Court must make an overall examination of the various
interests in issue, bearing in mind that the Convention is
intended to safeguard rights that are “practical and
effective”. It must look behind appearances and
investigate the realities of the situation complained of. In
cases concerning the operation of wide-ranging housing
legislation, that assessment may involve not only the
conditions of the rent received by individual landlords and
the extent of the State’s interference with freedom of
contract and contractual relations in the lease market, but
also the existence of procedural and other safeguards
ensuring that the operation of the system and its impact on
a landlord’s property rights are neither arbitrary nor
unforeseeable. Uncertainty - be it legislative,
administrative or arising from practices applied by the
authorities - is a factor to be taken into account in assessing
the State’s conduct. Indeed, where an issue in the general
interest is at stake, it is incumbent on the public authorities
to act in good time, and in an appropriate and consistent
manner (see Immobiliare Saffi v. Italy, [GC], no. 22774/93, §
54, ECHR 1999-V; and Broniowski, cited above, § 151).

59. Moreover, in situations where the operation of the rent-

control legislation involves wide-reaching consequences
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for numerous individuals and has economic and social
consequences for the country as a whole, the authorities
must have considerable discretion not only in choosing the
form and deciding on the extent of control over the use of
property but also in deciding on the appropriate timing for
the enforcement of the relevant laws. Nevertheless, that
discretion, however considerable, is not unlimited and its
exercise cannot entail consequences at variance with the
Convention standards (see, mutatis mutandis, Hutten-

Czapska, cited above, § 223).

[..]

63. In the present case, having regard to the low rental
value which could be fixed by the Rent Regulation Board,
the applicant’s state of uncertainty as to whether he would
ever recover his property, which has already been subject
to this regime for nine years, the lack of procedural
safeguards in the application of the law and the rise in the
standard of living in Malta over the past decades, the
Court finds that a disproportionate and excessive burden
was imposed on the applicant. The latter was requested to
bear most of the social and financial costs of supplying
housing accommodation to Mr and Mrs P. (see, mutatis
mutandis, Hutten-Czapska, cited above, § 225). It follows
that the Maltese State failed to strike the requisite fair
balance between the general interests of the community
and the protection of the applicant’s right of property”.

Illi 1-Qorti tagbel ma” dak li ghadu kemm gie kwotat u taghmlu
taghha u ghalhekk hija tal-fehma li Kapitolu 69 tal-Ligijiet ta” Malta
naqas milli jilhaq il-bilan¢ li kellu l-obbligu jilhaq. II-Qorti hija tal-
fehma li l-argument imressaq mill-intimat Avukat tal-Istat rigward
il-bilan¢ necessarju fil-kuntest tal-Kapitolu 69 tal-Ligijiet ta” Malta
ma huwiex ta’ fejda bhala ma anqas huwa ta’ fejda l-argument li bl-
emendi tal-Att XXIV tal-2021 issa s-sidien ghandhom iktar certezza
ghar-ripreza tal-fond minhabba li dan ma jikkumpensax lis-sidien
ghal dak iz-zmien qabel ma dahal fis-sehh I-att in-kwistjoni.
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Illi 1-Qorti sejra issa tikkunsidra l-parti l-ohra tal-ewwel (1) talba tar-
rikorrent li hija msejsa fuq l-applikazzjoni ta’ Artikolu 1531C tal-
Kapitolu 16 tal-Ligijiet ta” Malta. Kif indikat aktar ‘il fuq, l-intimat
Avukat tal-Istat jibbaza proprju fuq dan l-artikolu sabiex isostni li 1-
ligijiet attakkati huma proporzjonati minhabba li jishaq li permezz
ta” dan l-artikolu I-kera ma baqghetx stagnata.

Illi proprju fuq dan il-punt fis-sentenza moghtija fil-15 ta” April 2021
fil-kawza fl-ismijiet Anthony Zammit et vs. L-Avukat tal-Istat et
(Numru 223/2019), din il-Qorti diversament preseduta qalet hekk:

“Fir-rigward tal-emendi introdotti permezz tal-Att X tal-
2009, u b’'mod partikolari l-artikolu 1531C tal-Kodici Civili,
il-Qorti tosserva illi diga’ jinsab ritenut fil-gurisprudenza
illi dawn l-emendi tejbu verament ftit il-pozizzjoni tas-
sidien b’'mod li ma jistax jinghad li gabu fit-tmiem il-ksur
tal-jeddijiet fondamentali li s-sidien kienu ged isofru. Dan
b'mod partikolari ikkonsidrat illi I-fatt li I-kera toghla kull
tliet snin skont id-dettami tal-Artikolu 1531C tal-istess
Kodici ftit li xejn ittaffi mid-diskrepanza qawwija li tezisti
bejn il-kirja attwali offerta u dik 1li tkun dovuta fis-suq
mhux kontrollat.® Inoltre, kif intqal fis-sentenza fl-ismijiet
Ian Peter Ellis et vs. Avukat Generali et (Kost
27/03/2015):

“Lanqas l-emendi ghall-Kodic¢i Civili li sehhew bl-
Att tas-sena 2009 ma jistghu jitqiesu bhala li jaghtu
rimedju effettiv ghall-lanjanzi tar-rikorrenti,
kemm ghax tezisti diskrepanza enormi bejn I-
awment fil-kera kontemplat fl-artikolu 1531C u I-
valur lokatizju tal-fond fis-suq hieles, kif ukoll
ghax id-dispozizzjonijiet tal-artikolu 1531, fic-
¢irkostanzi tal-kaz, jaghmlu remota l-possibilita” li
dawn jipprendu l-pussess tal-fond taghhom.”

¢ Anthony Aquilina v. Malta (QEDB, 11/12/2014); Joseph Falzon vs. Avukat Generali (Kost.
28/04/2017); Catherine Tabone pro et noe vs. L-Avukat Generali et (PA, 28/05/2019).
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Din il-Qorti ghalhekk hija tal-fehma li dawn l-emendi
ghall-Kodi¢i Civili ma jistghux ikunu ta’ konfort ghas-
sitwazzjoni tal-atturi in kwantu dawn ged jissubixxu
lezjoni tad-dritt fundamentali taghhom u jibqghu kostretti
li jircievu kera tenwa revedibbili abbazi tar-restrizzjonijiet
imposti.”

Ili fuq nota simili dwar Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet
ta” Malta hawn fuq imsemmi, f'sentenza ohra moghtija minn din il-
Qorti diversament preseduta fil-11 ta’ Jannar 2022 fil-kawza fl-
ismijiet Josephine Mifsud Saydon vs. L-Avukat tal-Istat et (Numru
5/2020) inghad hekk:

“I1-Qorti tosserva wkoll li I-emendi ghall-Kap. 16 li saru bl-
Att X tal-2009 ma jistghux jitgiesu bhala li jaghtu rimedju
effettiv ghal-lanjanzi tar-rikorrenti ghaliex ukoll b’dawk 1-
emendi jirrizulta sproporzjon bejn l-awment fil-kera skont
l-artikolu 1531C tal-Kap. 16 u l-valur lokatizju tal-fond fis-
suq hieles.

Ghalkemm illum bl-artikolu 1531C tal-Kap. 16 il-kera
toghla kull tlett snin, din iz-zieda mhjiex tali li jista” jinghad
li hija l-kera gusta fis-suq li ggib maghha din il-proprjeta’.
Meta jittiehed in konsiderazzjoni l-valur lokatizju attwali
tal-fond in kwistjoni, jirrizulta ¢ar li hemm sproporzjon fil-
kera u li hija r-rikorrenti 1i gieghda tbati 1-pregudizzju
ghaliex il-piz finanzjarju gie mitfugh kollu fugha.

Fil-fatt, fid-dec¢izjoni taghha tal-11 ta” Dicembru 2014 fil-kaz
ta” Aquilina v. Malta, il-Qorti Ewropea irrimarkat illi “the
2009 and 2010 amendments (only) slightly improved a
landlord’s position”.”

Ili I-Qorti tagbel ma” dak li ghadu kemm gie kwotat u ma ghandha
xejn aktar x'izzid mieghu. B’hekk il-Qorti hija tal-fehma li minkejja
dak li jiddisponi Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet ta’ Malta,
l-Istat xorta bagqa” ma ndirizzax l-izbilan¢ u n-nuqqas ta’
proporzjonalita’ f'dan il-qasam.
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L-Emendi ghall-Kapitolu 16 tal-Lig¢ijiet ta” Malta

Illi dwar din l-e¢¢ezzjoni l-intimat Avukat tal-Istat jghid li peress li
kien hemm titjib fil-pozizzjoni tas-sidien permezz ta’ emendi
sussegwenti matul iz-Zmien ir-rikorrent ma jistax jilmenta dwar xi
ksur tad-drittijiet fundamentali tieghu. F'dan ir-rigward il-Qorti
tikkunsidra li din l-ec¢¢ezzjoni torbot sfiq mat-talba tar-rikorrent
rigward Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet ta’ Malta u
konsegwentement il-Qorti, a skans ta” ripetizzjonijiet, tirreferi ghal
dak li nghad aktar ‘il fuq dwar l-artikolu in kwistjoni. Ghalhekk
din l-e¢¢ezzjoni ser tigi michuda.

L-Emendi li saru permezz ta’” Att XXIV tal-2021

Ili jirrizulta li I-Istat ipprova jindirizza l-izbilanc li kien hemm f’dan
is-settur permezz tal-promulgazzjoni ta” Att XXIV tal-2021. Din il-
Qorti tirrikonoxxi li dan 1-Att jilhaq dan l-ghan fnumru ta” punti
hekk kif indikat ukoll mill-Avukat tal-Istat fir-Risposta tieghu (a fol
34 et seq.) izda dak li ghamel dan I-Att huwa li pogga terminu lis-
sitwazzjoni leziva li kienu qged jiffac¢jaw is-sidien.

Illi, in segwitu ta” dak kollu li nghad hawn fugq, il-Qorti ser tilga” 1-
ewwel (1) talba tar-rikorrent u konsegwentement tiddikjara li 1-
applikazzjoni ta” Artikolu 3 tal-Kapitolu 69 tal-Ligijiet ta” Malta
(qabel ma’ dahal fis-sehh Att XXIV tal-2021) u Artikolu 1531C tal-
Kapitolu 16 tal-Ligijiet ta” Malta fil-kuntest tal-kirja fil-kawza
odjerna rrizulta fi ksur tal-jedd fundamentali ta” proprjeta’ tar-
rikorrent.

It-Tieni (2) Talba:

I1li permezz ta’ din it-talba r-rikorrent ged jitlob li l-intimati jew min
minnhom jigu dikjarati i huma responsabbli ghad-danni sofferti
minnu.

Illi dwar din it-talba l-intimat George Coleiro jghid li huwa ma
ghamel xejn li seta” jwassal ghal ksur tal-jedd fundamentali tar-
rikorrent. Il-Qorti tagbel ma’ I-argument tal-intimat George Coleiro
minhabba li f'dan ir-rigward ir-responsabilita’ hija ta’ l-Istat u
b’hekk l-Istat ghandu jwiegeb ghad-danni. Konsegwentement il-
Qorti ser tilga” t-tieni (2) talba tar-rikorrent fis-sens illi ser jigi
dikjarat li huwa I-Avukat tal-Istat li huwa responsabbli ghall-
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kumpens u ghad-danni sofferti mir-rikorrent b’konsegwenza tal-
ksur tieghu tal-jedd fundamentali tal-proprjeta’.

It-Tielet (3) u r-Raba’ (4) Talba:

Illi permezz ta’ dawn iz-zewg¢ talbiet r-rikorrent jitlob likwidazzjoni
u kundanna ta” kumpens u danni (pekunjarju u mhux pekunarju)
sofferti mir-rikorrent.

Illi f'dan ir-rigward il-Qorti tirrileva li r-rikorrent qed jaghmel t-
talba tieghu ghal likwidazzjoni tad-danni ab bazi ta” Artikolu 41 tal-
Konvenzjoni Ewropea tad-Dirittijiet tal-Bniedem. L-intimat Avukat
tal-Istat jeccepixxi li dan l-artikolu ma japplikax ghal kaz in
kwistjoni u jilmenta li r-rikorrent irid jipprova d-danni li sofra u li
kull dannu pretiz ghandu jigi kkalkulat mid-19 ta” Dicembru 2007.
L-Avukat tal-Istat joggezzjona ghad-danni mhux pekunjarji b’'mod
generali.

Illi f'dan ir-rigward jghid tajjeb l-intimat Avukat tal-Istat li 1-
Artikolu msemmi mhux applikabbli ghal kaz in dizamina. Minkejja
dan, hija I-fehma tal-Qorti li gialadarba gie dec¢iz li kien hemm ksur
tal-jedd fundamentali tar-rikorrent tkun ingustizzja li kieku din il-
Qorti kellha twarrab it-talba ghal kumpens fuq dan il-punt. Dwar
argument simili 1-Qorti taghmel riferenza ghas-sentenza moghtija
fit-28 ta’ Ottubru 2021 fil-kawza fl-ismijiet Oliver Ellul noe vs.
Avukat Generali et (Numru 74/2019) fejn din il-Qorti diversament
preseduta qalet hekk:

“F'din l-azzjoni r-rikorrenti gieghda titlob ukoll kumpens
ai termini tal-Artikolu 41 tal-Konvenzjoni Ewropea. Dan I-
artikolu jipprovdi li:

“Jekk il-Qorti ssib li kien hemm ksur tal-
Konvenzjoni jew tal-Protokolli taghha, u jekk il-
ligi  interna  tal-Parti  Gholja  Kontraenti
kkoncernata tippermetti biss riparazzjoni parzjali,
il-Qorti ghandha taghti s-sodisfazzjon xierqa lill-
parti leza jekk ikun necessarju.”
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Dan l-artikolu m’huwiex inkorporat fil-ligi domestika ta’
Malta bhal l-artikoli l-ohra tal-Konvenzjoni. Ghalhekk ma
jistax jigi nvokat mir-rikorrenti favur taghha. Madankolluy,
r-rikorrenti xorta sejra tinghata rimedju ghall-vjolazzjoni
tad-drittijiet fundamentali taghha. Kif inghad fil-kawza
Maria Stella sive Estelle Azzopardi Vella et vs. Avukat
Generali et (Rik. 15/2014) deciza fit-30 ta’ Settembru 2016:

“25. II-Konvenzjoni ghall-Protezzjoni tad-Drittijiet
tal-Bniedem u tal-Libertajiet Fondamentali u I-
Protokolli maghmula tahtha huma parti mil-ligi
domestika ta” Malta sa fejn huma inkorporati fl-
Att dwar il-Konvenzjoni Ewropea [Kap. 319] u
sewwa jghidu 1-Avukat Generali u l-konvenuti
Azzopardi illi l-art. 41 tal-Konvenzjoni ma giex
hekk inkorporat. Barra minn hekk, huwa ovvju
illi dak Il-artikolu huwa indirizzat lill-Qorti
Ewropea tad-Drittijiet tal-Bniedem u mhux lill-
qrati domestic¢i. Certament it-talbiet saru hazin
safejn saru “ai termini tal-artikolu 41 tal-
Konvenzjoni Ewropea”.

26. Ghalkemm izda I-Avukat Generali u I-
konvenuti Azzopardi ghandhom ragun jehidu illi
t-tielet, ir-raba’ u l-hames talbiet saru hazin, dan
ma’ ghandux iwassal ghall-konsegwenza li ma
jinghata ebda rimedju ghall-ksur tad-drittijiet tal-
atturi.”

Ma hemm ebda dubju li in vista tal-fatt li r-rikorrenti
sofriet piz sproporzjonat meta giet im¢ahhda mit-tgawdija
tal-proprjeta” taghha kawza tal-applikazzjoni tal-
provedimenti kollha relevanti tal-kera, hija ghandha
tinghata rimedju xieraq.” [emfazi mizjuda]

Illi, in segwitu ta’ dak li nghad hawn fuq, il-Qorti ser twarrab I-
argument imressaq mill-intimat Avukat tal-Istat u tghaddi sabiex

tiddetermina x'danni huma dovuti lir-rikorrent.
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Ili I-Qorti trid tibda billi tiddetermina minn meta jibda d-dritt ghall-
kumpens tar-rikorrent. Jirrizulta li r-rikorrent kiseb il-fond de quo
fis-sena 2007 u kemm mic-certifikat tal-mewt (a fol. 12) u kif ukoll
mir-ricerki li saru fil-Qorti Civili (Sezzjoni Gurisdizzjoni Volontarja)
(Dok. “A 3” - a fol. 11) ezebiti mar-Rikors Kostituzzjonali jirrizulta li
missier ir-rikorrent miet fid-19 ta’ Dicembru 2007. Mit-testment
(Dok. “A 2” - a fol. 9 et seq.) jirrizulta li r-rikorrent ottjena l-fond in
kwistjoni permezz ta’ legat.

Illi 1-pozizzjoni ta’ legatarju mhix l-istess bhal pozizzjoni ta” eredi
universali. F'dan il-kuntest il-Qorti taghmel riferenza ghas-sentenza
moghtija fl-1 ta’ Dicembru 2021 fl-ismijiet Marianne Zammit vs.
Joseph Cutajar et (Numru 33/19/1), fejn il-Qorti Kostituzzjonali
qalet hekk:

“13. Fir-rigward tal-aggravju mqajjem mill-Avukat tal-
Istat fl-appell inc¢identali tieghu, il-Qorti rat li mill-provi,
u senjatament mit-testment finali ta’” Maria Carmela
Bonello tad-29 ta” Novembru 2006, jirrizulta illi l-attrici
kienet akkwistat il-fond mertu ta” dawn il-proceduri
permezz ta’ legat imholli lilha f'dan it-testment. Mill-
istess testment jirrizulta illi l-attri¢ci ma kinitx l-eredi
universali tal-imsemmija Maria Carmelo Bonello, li
nnominat lid-Dar tal-Provvidenza u lill-Caritas Malta
bhala l-werrieta universali taghha. Ghalhekk l-argument
tal-attrici illi hija ghandha titqies li dahlet fiz-zarbun tal-
awtrici tal-attrici huwa zbaljat stante illi hija mhijiex 1-
eredi ta” Maria Carmela Bonello. Ghaldagstant il-Qorti
tqis illi I-Avukat tal-Istat ghandu ragun meta jikkontendi
illi I-perjodu relevanti ghall-finijiet ta” dawn il-proc¢eduri
ma jibdiex mid-data tal-iskadenza tal-koncessjoni
enfitewtika mertu ta” dawn il-proceduri.”

Illi b’konsegwenza tal-fatt li r-rikorrent kiseb il-fond de quo permezz
ta’ legat huwa ma jidholx fiz-zarbun ta” missieru. Ghalhekk il-
kumpens li jispetta lir-rikorrent ghandu jigi kkalkulat mid-19 ta’
Di¢embru 2007.
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Illi I-punt l-iehor 1i jrid jigi determinat huwa l-kera i kienet tithallas
mis-sena 2007 il-quddiem. Fl-affidavit tieghu (a fol. 55 et seq.), ir-
rikorrent isemmi ¢-¢ifra ta” €620 fis-sena waqt li mill-ir¢cevuti (Dok.
“GC1” - a fol. 96) ipprezentati mill-intimat George Coleiro jirrizulta
li ghas-sena 2018 il-kera pagabbli kull sitt xhur kienet dik ta” €318.71
wagqt 1i dik pagabbli ghas-sena 2019 kienet ta” €329.00 kull sitt xhur.
Din l-ahhar somma tagbel ma’” dak li hemm imsemmi fir-Risposta
tal-istess intimat. B’hekk il-Qorti ser tikkunsidra l-ammonti fl-
ircevuti bhala I-ammonti li kien qed jir¢ievi r-rikorrent stante li ma
sehhlux li jipprezenta xi forma ta’ r¢evuta huwa.

Illi stante li 1-Qorti hija tal-fehma li l-possibbilita’ lis-sidien jiksbu
lura I-fond taghhom giet imtejba permezz ta” Att XXIV tal-2021,
b’hekk il-Qorti ser tieqaf bil-konteggi taghha fid-data meta dahal fis-
sehh dan 1-Att u ¢ioé fit-28 ta” Mejju 2021.

Ili 1-Qorti tirreferi kemm ghar-rapport (a fol. 60 et seq.) redatt mill-
Perit Tekniku Elena Borg Costanzi u kif ukoll ghar-risposti (a fol. 82
u a fol. 85) taghha ghad-domandi maghmula lilha in eskussjoni mill-
intimat Avukat tal-Istat u mill-intimat George Coleiro. Da parte
taghha 1-Qorti, minkejja 1li m’hijiex marbuta bil-konkluzjonijiet
raggunti mill-Perit Tekniku Elena Borg Costanzi, ser tistrieh fuq ir-
rapport taghha u b’hekk ser tibbaza I-likwidazzjoni ta” danni fuq
dak li pprovdiet hija.

Illi mit-tabella 1i hemm f'pagna 10 (a fol. 70) tar-rapport (a fol. 60 et
seq.) mhejji mill-Perit Tekniku Elena Borg Costanzi jirrizulta 1i 1-
kirjiet dovuti lis-sid matul iz-Zminijiet kienu s-segwenti:

Sena Ammont
mid-19 ta” Dicembru 2007 €65.75
2008 €2,000
2009 €2,000
2010 €2,000
2011 €3,000
2012 €3,000
2013 €3,000
2014 €3,000
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2015 €3,000
2016 €3,000
2017 €4,000
2018 €4,000
2019 €4,000
2020 €4,000
sat-28 ta” Mejju 2021 €1,621.92
Total €41,687.67

Illi stabbilit dan l-ammont il-Qorti issa ser taghmel riferenza ghal
sentenza moghtija mill-Qorti Ewropea tad-Drittijiet tal-Bniedem fil-
25 ta’ Marzu 2021 fil-kawza fl-ismijiet Cauchi v. Malta (Numru
14013/19) fejn inghad hekk:

“103. It has also considered the legitimate purpose of the
restriction suffered, bearing in mind that legitimate
objectives in the “public interest”, such as those pursued in
measures of economic reform or measures designed to
achieve greater social justice, may call for less than
reimbursement of the full market value (ibid.; see also
Ghigo v. Malta (just satisfaction), no. 31122/05, § 18 and 20,
17 July 2008). In this connection, the Court notes that, to
date, it has accepted that in most cases of this type, the
impugned measure pursued a legitimate social policy aim,
namely the social protection of tenants. It has also found,
however, that the needs and general interest which may
have existed in Malta in 1979 (when the law in question
was put in place by Act XXIII) must have decreased over
the three decades that followed (see, for example, Anthony
Aquilina v. Malta, no. 3851/12, § 65, 11 December 2014).
With that in mind, the Court considers that for the
purposes of awarding compensation, such estimates may
be reduced by around 30% on the grounds of that
legitimate aim. It notes, however, that other public interest
grounds may not justify such a reduction (see, for example,
Marshall and Others, cited above, § 95, and the case-law
cited therein).
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104. Furthermore, the Court is ready to accept, particularly
in view of the recent boom in property prices, that if the
property had not been subject to the impugned regime it
would not necessarily have been rented out throughout the
entire period. Therefore, it is acceptable to consider that
the actual losses were less than those claimed, by at least
20%.

105. Furthermore, the rent already received by the
applicant for the relevant period must be deducted from
the relevant calculation (see, inter alia, Portanier, cited
above, § 63). In this connection, the Court notes that it is
the rent applicable by law which should be deducted in the
present case, as the applicant chose of her own volition not
to increase the rent for a certain period of time.

106. The global award made by the domestic court, which
remains payable if not yet paid to the applicant, must also
be deducted.

107. Lastly, the Court reiterates that an award for
pecuniary damage under Article 41 of the Convention is
intended to put the applicant, as far as possible, in the
position she would have enjoyed had the breach not
occurred. It therefore considers that interest should be
added to the above award in order to compensate for the
loss of value of the award over time. As such, the interest
rate should reflect national economic conditions, such as
levels of inflation and rates of interest. The Court thus
considers that a one-off payment of 5% interest should be

added to the above amount (ibid., § 64).”

Ili, mehud in konsiderazzjoni dak li ghadu kemm gie kkwotat ghal
kaz odjern, il-Qorti ser tnagqas mill-ammont ta” €41,687.67 il-
percentwali ta’ tletin fil-mija (30%) u ghoxrin fil-mija (20%) i jhalli
bilan¢ ta” €23,345.10 li minnu jrid jitnaqqgas l-ammont ta” kera li giet
imhallsa tul is-snin. L-ammont ta” kera li thallset matul is-snin skont
iz-zminijiet indikati iktar ‘il fuq hija s-segwenti:
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Sena Ammont
mid-19 ta’ Dicembru 2007 €20.96
2008 €637.42
2009 €637.42
2010 €637.42
2011 €637.42
2012 €637.42
2013 €637.42
2014 €637.42
2015 €637.42
2016 €637.42
2017 €637.42
2018 €637.42
2019 €658
2020 €658
sat-28 ta” Mejju 2021 €266.81
Total €8,615.39

Illi ghalhekk mill-bilan¢ ta” €23,345.10 irid jitnagqgas l-ammont ta’
€8,615.39 li jhalli bilanc¢ ta’ €14,729.71.

Illi fis-sentenza Cauchi v. Malta (Numru 14013/19) imsemmija
iktar ‘il fuq, il-Qorti Ewropea tad-Drittijiet tal-Bniedem talloka
ukoll is-somma ta’ hamsa fil-mija (5%) bhala interessi
kumpensattivi. Dawn l-interessi mhux qged jigu allokati mill-Qrati
taghna hekk kif spjegat fis-sentenza fl-ismijiet Victor Grech vs.
Avukat Generali illum I-Avukat tal-Istat et moghtija fit-30 ta’
Marzu 2022 (Numru 235/2019), fejn din il-Qorti diversament
preseduta qalet is-segwenti:

“Mis-sentenza tal-Qorti Kostituzzjonali gia imsemmija
jidher li z-Zieda tal-hamsa fil-mija (5%) mhux qieghda tigi
applikata mill-Qrati lokali u dan ghar-ragunijiet li gew
spjegati mill-Qorti Kostituzzjonali fis-sentenza Joseph
Zammit vs. Albert Edward Galea et (Rik Kost 187/2019)
moghtija fit-30 ta’” Gunju 2021:
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“Fl-ewwel lok id-dec¢izjoni ta” din il-Qorti m’hijiex
bazata fuq l-Artikolu 41 tal-Konvenzjoni. Fit-tieni
lok il-Qorti m’hijiex tal-fehma li dik iz-zieda hi
gustifikata meta tikkunsidra li kieku s-sid kien
gieghed jirc¢ievi kera b’rata suq miftuh, kien ser
ikollu jhallas it-taxxa ta” qligh fuq dik is-somma.
Madankollu peress li bis-sentenza s-sid ser jircievi
kumpens ghall-hsara minhabba li garrab ksur ta’
dritt fundamentali, dik is-somma m’hijiex
taxxabbli. B’hekk ser ikun gieghed igawdi minn
benefi¢¢ju mhux zghir.””

Ili 1-Qorti tagbel ma” dak li ghadu kemm gie kkwotat u taghmlu
taghha u konsegwentement mhux ser talloka interessi
kumpensattivi.

Illi, minbarra danni pekunjarji, ir-rikorrent jitlob ukoll danni non-
pekunjarji. Indipendentement mid-danni  pekunjarji i
jikkostitwixxu telf effettiv, il-Qorti hija tal-fehma li r-rikorrent
haqqu jir¢ievi wkoll kumpens non-pekunjarju fl-ammont ta” €2,000
u dana wara li jittiehed in konsiderazzjoni z-zmien li damet
ghaddejja l-lezjoni, l-ammont ta’ danni pekunarji sofferti mir-
rikorrent u l-passivita’ tieghu ghal numru ta’ snin. Dan l-ammont
non-pekunjarju ged jinghata ghaliex ir-rikorrent kien sprovvist
minn rimedju ordinarju effettiv kif jindirizza l-lanjanzi tieghu u
kien kostrett jirrikorri ghal procediment ta’ din ix-xorta u dana
semplicement ghaliex l-Istat Malti qaghad lura ghal ghexieren ta’
snin milli jsib tarf tal-izbilan¢ u tal-isproporzjon li kienu geghdin
igarrbu sidien ta” proprjetajiet b’legislazzjoni adegwata u effettiva.

Illi ghaldaqgstant il-Qorti ser tilqa” it-tielet (3) u r-raba’ (4) talba tar-
rikorrent ghal danni pekunjarji u non-pekunjarji kif hawn fuq
imsemmi b’dan illi s-somma li qed tigi likwidata u li ghandha
tithallas mill-intimat Avukat tal-Istat lir-rikorrent tkun dik fl-
ammont komplessiv ta” €16,729.71 (€14,729.71 + €2,000).

I1-Hames (5) Talba:
I1li permezz ta’ din it-talba r-rikorrent jitlob l-izeumbrament tal-
intimat George Coleiro mill-fond de quo.
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Illi r-rikorrent jaghmel din it-talba minhabba li ma jistax iserrah fuq
Artikolu 3 tal-Kapitolu 69 tal-Ligijiet ta’” Malta u fuq Artikolu 1531C
tal-Kapitolu 16 tal-Ligijiet ta” Malta.

Ili 1-Qorti tagbel mal-intimat Avukat tal-Istat fejn jghid li talba ta’
din in-natura ma taqax taht il-kompetenza ta” din il-Qorti stante li,
bl-emendi li saru, illum hemm rimedju ordinarju li jista” jwassal ghal
dan. Fuq dan il-punt, il-Qorti taghmel riferenza ghas-sentenza
moghtija fis-16 ta” Dicembru 2021 fil-kawza fl-ismijiet Carmel Mizzi
et vs. Avukat tal-Istat et (Numru 13/20) fejn din il-Qorti
diversament preseduta qalet hekk:

“[...] din il-Qorti m’hijiex vestita b’dik il-kompetenza li
tiddeciedi dwar zgumbrament ta” fond li I-inkwilini tieghu
igawdu titolu ta’ kera fuqu pero’ dak ir-rimedju huwa
vestit f'idejn il-Qorti Ordinarja u ¢ioe’ 1-Bord li Jirregola 1-
Kera. Ghaldagstant il-Qorti ser tghaddi sabiex tichad dik
il-parti tal-ewwel talba tar-rikorrenti relatata mal-
izgumbrament”.

Illi, mehud in konsiderazzjoni dak li nghad hawn fugq, il-Qorti ser
tichad il-hames (5) talba tar-rikorrent.

Decide
Ghal dawn il-motivi, il-Qorti taqta” u tiddeciedi billi:

1. Tastjeni milli tiehu konjizzjoni tal-ewwel (1) eccezzjoni tal-
intimati stante illi permezz ta” Nota (a fol. 50) ipprezentata fit-13
ta” Lulju 2021 ir-rikorrent irtira 1-kawza kontra Ryan Coleiro;

2. Tichad it-tieni (2) eccezzjoni tal-intimat Avukat tal-Istat u I-
eccezzjonijiet I-ohra tieghu u tal-intimat George Coleiro sa fejn
kompatibbli ma” din is-sentenza;

3. Tilga" l-ewwel (1) talba tar-rikorrent u tiddikjara 1 I-
applikazzjoni ta” Artikolu 3 tal-Kapitolu 69 tal-Ligijiet ta” Malta
u Artikolu 1531C tal-Kapitolu 16 tal-Ligijiet ta” Malta fil-kuntest
tal-kirja hawn fuq imsemmija rrizultaw fi ksur ta” l-Ewwel
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Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea taht il-
Kapitolu 319 tal-Ligijiet ta” Malta;

4. Tilga’ t-tieni (2) talba tar-rikorrent u tiddikjara li huwa l-intimat
Avukat tal-Istat li huwa unikament responsabbli ghal kumpens
u danni sofferti mir-rikorrent;

5. Tilga" t-tielet (3) u r-raba” (4) talba tar-rikorrent b’dana illi
tillikwida d-danni pekunjarji fl-ammont ta’ €14,729.71 u d-
danni non-pekunjarji fl-ammont ta” €2,000 u tikkundanna lill-
intimat Avukat tal-Istat ihallas lir-rikorrent s-somma
komplessiva ta’ sittax il-elf, seba” mija u disgha u ghoxrin Euro
u wiehed u sebghin centezmu (€16,729.71) bl-imghax legali
b’effett mil-lum sad-data tal-hlas effettiv;

6. Tichad il-hames (5) talba tar-rikorrent.

Bl-ispejjez ta” dawn il-proceduri ghandhom jithallsu mill-intimat
Avukat tal-Istat.

Onor. Dr. Neville Camilleri
Imhallef

Alexia Attard
Deputat Registratur
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