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FIL-QORTI CIVILI
(SEZZJONI TAL-KUMMERC)

IMHALLEF
ONOR. IAN SPITERI BAILEY LL.M. LL.D.

lllum it-Tnejn 27 ta’ Gunju, 2022

Kawza Nru. 3

Rik. Nru. 767/2019 ISB

Rosemary Gonzi (K.I. 0478137M), Michael Gonzi
(K.I. 0186567M), Avukat Dottor Mariella
Schembri Gonzi (K.l. 0032969M), John Gonzi
(K.l. 0038071M)

Vs
Star Investments Limited (C34095)

[I-Qorti,

Rat ir-rikors ta’ -Rosemary Gonzi et., intavolat fis-7 ta’ Awwissu 2019, li permezz
tieghu huma talbu lill-Qorti sabiex:

1. Tahtar minnufih fil-mori ta’ dawn il-proceduri persuna idonea sabiex ikun I-
amministratur provvizorju tas-socjeta’ intimata ai termini tal-artikolu 228 tal-
Kap.386 tal-Ligijiet ta” Malta sakemm jigi ordnat ix-xoljiment u l-istralc tal-
kumpannija hekk kif mitlub fir-raba’ talba ta’ dan ir-rikors u taghtih dawk il-
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poteri u funzjonijiet li din il-Qorti jidhrilha xieraq fic-cirkostanzi, inkluz dawk il-
poteri li normalment huma ezercitabbli mid-diretturi tas-socjeta” intimata ; u

2. Tiddikjara u tiddeciedi illi s-socjeta’ intimata ma tistax thallas id-djun taghha
ai termini ta” l-artikolu 214(2)(a)(ii) u l-artikolu 214(5)(b) tal-Kap.386 tal-Ligijiet
ta’ Malta ; u

3. Tiddikjara u tiddeciedi illi jezistu ragunijiet gravi bizzejjed li jiggustifikaw ix-
xoljiment u konsegwentement l-istralc tas-socjeta’ intimata ai termini tal-
Artikolu 214(2)(b)(iii) tal-Kap. 386 tal-Ligijiet ta’ Malta; u

4. Tordna x-xoljiment u l-istralc tas-socjeta’ intimata ai termini ta™ l-artikolu
214(2)(a)(ii) u/jew I-Artikolu 214(2)(b)(iii) tal-Kap.386 tal-Ligijiet ta” Malta; u

5. Tahtar persuna idonea sabiex ikun I-istralcjarju tas-socjeta’ intimata u dan
skond id-disposizzjonijiet tas-sub-titolu | tat-Titolu Il tat-Tagsima V tal-Att Dwar
il-Kkumpaniji (Kap.386 tal-Ligijiet ta” Malta).

U dan wara li ppermettew:

1. llli in forza ta’ sentenza deciza mill-Prim Awla tal-Qorti Civili fil-kawza fl-
ismijiet premessi tas-6ta’ Gunju 2018, rikors guramentat numru 31/12 JRM i
kopja tieghu ged jigi hawn anness u mmarkat bhala dokument A I-atturi gew
kanonizzati kredituri tal-intimat fis-somma ta’ €43,560 oltre I-imghax legali mis-
6ta’ Gunju 2018 u Il-ispejjez tal-kawza.

2. llli b’mandat ta’ sekwestru numru 1796/2018 prezentat fil-Prim Awla tal-
Qorti Civili fis-7ta’ Novembru 2018 hawn anness u mmarat bhala dokument
B, ir-rikorrenti talbu il-hrug tal-mandat ta’ sekwestru ghas-somma komplessiva
ta’ €50,157.39c (hamsin elf mija tmienja u hamsin Ewro u ghaxar centezmi) li
Jinkludu €43,560 sorte, €1,451.20c imghaxijiet mis-sentenza fuq riferita sal-
prezentata tal-mandat fuq riferit tas-7ta’ Novembru 2018 u €5,146.19c spejjez
u drittijiet legali skond taxxa annessa mal-atti tal-istess mandat fuq riferit. Illi
barra minn hekk iridu jizdiedu I-imghaxijiet mis-7 ta’ Novembru 2018 sallum
ammontanti ghal €2,323.20c ohra b’riserva ghal imghaxijiet ulterjuri sal-hlas
ghas-saldu tas-somma dovuta.

3. llli mal-hrug tal-mandat ta’ sekwestru numru sekwestru numru 1796/2018
prezentat fil-Prim Awla tal-Qorti Civili fis-7ta’ Novembru 2018 fl-ismijiet “
Rosemary Gonzi et vs Star Investments Limited” il-Bank of Valletta Plc
iddeposita skond cedola ta’ depositu numru 2258/2018 is-somma ta’
€215.07c fir-Registru ta’ din il-Qorti u dan fis- 27ta’ Novembru 2018 u dan
skond dokument C.

4. i I-mandat ta’ sekwestru fuq imsemmi gie debitament notifikat lill-intimat
fid-9 ta’ Jannar 2019 Kif jirrizulta mid-dokument ufficjali rilaxxjat mir-
Registratur tal-Qorti hawn anness u mmarakt bhala dokument B.

5. llli minkejja li ghaddew erbgha u ghoxrin gimgha minn notifika ta’ dan il-

mandat lid-debitur, dan id-debitu baqga’ ma thallasx u dan sal-26 ta’ Gunju
2019 minkejja diversi weghdiet u interpellazzjonijiet biex dan isir.
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6. llli sal-lum id-debitu dovut huwa ta’ €52,480.59c u minkejja Ii giet
interpellata s-socjeta’ intimata biex thallas dan id-debitu, hija mhix fposizzjoni
li taghmel dan oltre debiti ohra li I-istess socjeta’ intimata ghandha ma’ terzi.

7. lli kif inhu owvju illi I-hlasijiet dovuti lis-socjeta’ rkorrenti u lil terzi huma
tardivi u Kif ser jigi ppruvat ulterjorment waqt is-smigh ta” dawn il-proceduri, is-
socjeta’ intimata ma tistax thallas id-djun taghha u dan kif jirrizulta mill-audited
accounts tal-istess socjeta’. Fil-fatt fir-rigward ged tigi annessa l-ahhar kopja
tal-kontijiet verifikati tas-socjeta’ intimata ghas-sena 2017 immarkati bhala
dokument D, li juru illi s-socjeta’ intimata ma zammitx financial statements
korretti mal-accounting records u returns.

8. llli I-current assets sal-37ta’ Dicembru 2017 kienu jammontaw ghal
€133,473 filwaqt illi I-current liabilities kienu jammontaw ghal €2,408.

9. Is-socjeta’ intimata gieghda u ilha fi stat ta” insolvenza u dan kif jafu, jew
ghandhom ikunu jafu, d-diretturi taghha.

10.1lli s-socjeta” intimata baqghet tmexxi n-negozju taghha minkejja li ma
setghetx thallas lid-debituri b’dannu ghall-istess debituri.

11. llli ghalhekk ghandu jitgabbad amministratur provizorju tas-socjeta’ intimata
ai termini tal-Artikolu 228 tal-Kap 386 tal-Ligijiet ta’ Malta.

12. llli ghalhekk s-socjeta’ esponenti kellha tintavola din il-procedura sabiex din
[-Onorabbli Qorti tordna x-xoljiment u l-istralcjar tas-socjeta’ intimata ai termini
tal-artikolu 214(2)(a)(ii) u/jew tal-Artikolu 214(2)(b)(iii) tal-Kap.386 tal-Ligijiet
ta’ Malta.

Rat id-dokumenti li kienu pprezentati mar-rikors (Dok A sa Dok D) (fol 4 sa fol
39).

Rat id-digriet taghha (kif diversament preseduta) tal-10 ta’ Settembru 2019 fejn
ir-rikors kien appuntat ghas-smigh ghall-udjenza tat-5 ta’ Novembru 2019 fid-
9:00am.

Rat ir-rikors pprezentat minn Rosemary Gonzi et. fl-10 ta’ Settembru 2019 fejn
gie indikat li I-Qorti indikata fir-rikors promotur kienet erronjament il-Prim’ Awla
tal-Qorti Civili u konsegwentament din il-Qorti intalbet illi ai termini tal-Artikolu
741(b) tal-Kap. 12 tal-Ligijiet ta’ Malta tordna l-atti tal-proc¢eduri odjerni jigu
trasferiti lill-Qorti li ghandha kompetenza tiehu konjizzjoni taghha u cioe Il-Qorti
Civili (Sezzjoni Kummerg).

Rat id-digriet taghha (kif diversament preseduta) tal-10 ta’ Settembru 2019 fejn
il-Qorti ordnat li I-kawza odjerna ghandha tinstema minn din il-Qorti bhala Qorti
Civili (Sezzjoni tal-Kummerg).

Rat illi fl-udjenza tal-5 ta’ Novembru 2019, Dr Mariella Schembri Gonzi ddikjarat
li gieghda taghti runhha b’notifikata ghaliha u ghar-rikorrenti |-ohra bl-avviz ta’
smiegh tal-kawza.

Rat ukoll illi fl-istess udjenza, Dr John Refalo ghas-soc¢jeta intimata ddikjara li
gieghed jaccetta n-notifika tal-atti promotorji u tal-avviz tas-smiegh.
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Rat ir-risposta tas-soCjeta intimata Star Investments Limited (C34095)
pprezentata fil-15 ta’ Novembru 2019 (fol 47) li permezz taghha hija esponiet:

1. llli I-fatti kif esposti mil-ewwel sas-sitt paragrafu tar-rikors promotur ma
humiex kontestati;

2. llli il-fatti esposti fis-7 paragrafu tar-rikors huma kompletament kontestati.
Fil-fatt kif jirrizulta I-accounts tal-kumpannija huma aggornati u pprezentati lir-
registratur tal-kumpanniji kif rikjest mill-ligi. Kif jirrizulta I-accounts ma humiex
kwalifikati.

3. llli dwar il-fatti esposti fit-8 paragrafu tad-dikjarazzjoni attrici dan huwa dak
li jirrizulta mill-audited accounts;

4. llli I-fatti sostanzjalment huma li I-kumpannija intimata kellha kuntratt biex
taghmel xi xogholijiet ghall-attrici. Dawn ix-xogholijiet filfatt saru imma kien
hemm allegazzjonijiet li dawn ix-xogholijiet saru tardivament. Ghalhekk I-attrici
ipprezentat kawza kontra I-kumpannija liema kawza diet deéiza fis-6 ta’ Gunju
2018 u li ghaddiet in gudikat ghaliex l-esponenti ma appellawx minnha. II-
kumpannija bhala fatt ma ghandhiex flus kontanti biex thallas lill-attrici. L-uniku
assi li ghandha I-kumpannija intimata huwa kreditu ta’ ¢irka €133,000 kontra
certu lan Camilleri. Dan il-kreditu kien garantit bi privilegg specjali fuq immobbli
izda meta l-esponenti marret biex tenforza I-kreditu taghha sabet Ii d-debitur li
talvolta kellhu jhallasha kien irnexxilu frawdolentement jaljena I-proprjeta li
fugha kien hemm privilegg. Ghalhekk I-esponenti ipprocediet b’ kawza kontra
d-debitur lan Camilleri, in-nutar li ppubblika I-kuntratti u t-terzi li lum jipposjedu
l-immobbli in kwistjoni. Dawn il-kawzi (rikors numru 170/19SM hawn anness u
mmarkat bhala Dok ‘A’ u rikors numru 106/19FDP hawn anness u mmarkat
bhala Dok ‘B’) ghadhom pendenti.

5. L-uniku negozju tal-kumpannija kien l-izvilupp ta’ arja li kien hemm fuq il-
blokk ta’ bini li fiha ghandhom appartament I-atturi. Oltre dan in-negozju I-
esponenti ma ghamlet ebda negozju iehor u ghalhekk I-allegazzjoni li “baqghet
tmexxi n-negozju taghha minkejja li ma setghetx thallas d-debituri, b’ dannu
ghall-istess debituri” hi fiergha ghall-ahhar. Filfatt ghandu jigi pprecizat li I-atturi
huma I-uniéi kredituri tal-kumpannija intimata.

6. llli ghandu jinghad ukoll li kienet I-intenzjoni tal-azzjonisti tal-kumpannija
intimata i tillikwida I-kumpannija wara t-tlestija tax-xogholijiet u I-kawza li kienu
ghamlu I-atturi izda dan ma kienx possibbli unikament minhabba ¢-Cirkostanzi
msemmija fil-paragrafu numru 4 ta’ din ir-risposta.

7. Wi f kaz li I-qorti tiddeciedi li tipprocedi bl-istral¢c evidentement il-likwidatur
appuntat ikollu jkompli bil-kawza ghaliex minn hemm biss jistghu jithallsu I-

atturi.

8. llli I-esponenti hija ukoll disposta li tiddiskuti li tassenja I-kreditu u d-drittijiet
litigjuzi li ghandha kontra lan Camilleri u I-persuni ndikati fil-paragrafu numru
4,
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9. llli certament ma huwiex il-kaz Ii jittiehdu provvedimenti kontra d-diretturi
tal-kumpannija li aggixxew ragjonevolment u skond il-ligi u ma humiex
responsabbli ghas-sitwazzjoni ta’ likwidita prezenti tal-kumpannija.

10. /lli ghaldaqstant I-esponenti topponi t-talbiet attrici in kwantu finalizzati
ghal xi azzjoni ta’ rivalsa personali kontra d-diretturi u/jew l-azzjonisti tal-
kumpannija.

Rat id-dokumenti li kienu pprezentati mar-risposta (Dok A u Dok B) (fol 50 sa fol
54).

Rat illi permezz ta’ nota intavolata fil-21 ta’ Jannar 2020, r-rikorrenti Rosemary
Gonzi et pprezentaw numru ta’ dokumenti (Dok E sa Dok G) (fol 60 sa fol 90).

Rat illi fl-udjenza tal-10 ta’ Marzu 2020 xehdu Gaetana Aquilina, il-P.L.Quentin
Tantiu I-Awditur Alex Agius, lkoll prodotti mir-rikorrenti.

Rat illi fl-udjenza tat-22 ta’ Settembru 2020 xehdu I-Awditur Giles Schembri u |-
Awditur Alex Agius, Ikoll prodotti mir-rikorrenti.

Rat illi fl-udjenzatal-1 ta’ Dicembru 2020 giet ipprezentata nota b’dokument li kien
accenna ghalih I-Awditur Alex Agius fix-xhieda tieghu.

Rat ukoll illi fl-udjenza tal-1 ta’ Dicembru 2020, Dr Daniel Buttigieg ghar-rikorrenti,
ddikjara li ma ghandhomx aktar provi xi jressqu.

Rat ir-rikors ta’ Rosemary Gonzi et intavolat fl-1 ta’ Dicembru 2020 li permezz
tieghu gie ddikjarat li I-provi tar-rikorrenti gew iddikjarati maghlugha bi zvista u
dan stante li kien ghad baga™ dokument (anness mar-rikors) x’jigi pprezentat u
ghaldagstant din il-Qorti intallbet tawtorizza illi I-imsemmi dokument jibga’ fl-atti
tal-kawza.

Rat illi fl-udjenza tat-18 ta’ Frar 2021 Dr John Refalo ghall-kumpannija intimata ta
ruhu b’notifikat bir-rikors tal-1 ta’ Dicembru u irrimetta ruhu u ghalhekk fdik I-
istess udjenza il-Qorti tat Digriet li permezz tieghu laqghet it-talba tar-rikorrenti u
ammettiet bhala prova d-dokument anness mar-rikors tar-Rikorrenti.

Rat ukoll illi fl-udjenza tat-18 ta’ Frar ir-rikorrenti iddikjaraw li m’ghandhomx aktar
provi xi jressqu.

Rat in-nota tas-Soc¢jeta” intimata intavolata fid-9 ta’ Marzu 2021 li permezz taghha
pprezentaw 3 dokumenti (Dok SIL1 sa Dok SIL3) (fol 178 sa fol 260).

Rat illi fl-udjenza tad-29 ta’ Settembru 2021, id-difensuri tas-socjeta” intimata
ddikjaraw li m’ghandhomx aktar provi xi jressqu.

Rat in-Nota ta’ Osservazzjonijiet tar-rikorrenti pprezentata fis-26 ta’ Novembru
2021 (fol 264).

Rat in-nota ta’ Osservazzjonijiet tas-Socjeta” intimata pprezentata fit-3 ta’ Marzu
2022(fol 275).
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Rat illi fl-udjenza tat-18 ta’ Marzu 2022 id-difensuri tal-partijiet trattaw il-kawza u
I-kawza thalliet ghal-lum ghas-sentenza.

Rat |-atti I-ohra tal-kawza, inkluz mill-provi mressqga.

Ikkunsidrat:

i jirrizulta illi dan huwa pro¢ediment li ttiehed mir-rikorrenti ai termini tal-Artikoli
214(2)(a)(ii) u 214(2)(b)(iii) tal-K AP 386 tal-Ligijiet ta’ Malta.

llli r-rikorrenti jikkontendu illi huma kredituri tas-socjeta’ intimata Star Investments
Limited (C34095) fl-ammont ta’ tlieta u erbghin elf, hames mija u sittin Ewro (€43,560),
oltre’ ghal imghax u spejjez.

llli r-rikorrenti jippremettu illi ghalkemm interprellaw lis-socjeta’ Star Investments
Limited sabiex thallas I-ammont dovut diversi drabi, din bagghet inadempjenti.
Jikkontendu ulterjorment li huma intavolaw Mandat ta’ Sekwestru (1796/2018) izda
kienet biss is-somma ta’ €215.07 li Jiet depozitata I-Qorti.

llli r-rikorrenti jikkontendu illi s-socjeta” intimata ilha fi stat ta’ insolvenza izda baqghet
tmexxi negozju minkejja li ma setghetx thallas lid-debituri taghha u ghalhekk finalment
waslu sabiex intavolaw dawn il-proceduri.

Ikkunsidrat Ulterjorment:

llli s-soc¢jeta” intimata, minn naha taghha, mhix tirribatti I-fatt li hija debitri¢i tar-
rikorrenti u langas mhi tirrabatti I-fatt li prezentament m’ghandhiex assi sabiex jithallas
dan id-dejn.

Tghid i l-uniku assi li ghandha I-kumpannija intimata huwa kreditu ta’ ¢irka mija u
tlieta u tletin elf Ewro (€133,000) kontra ¢ertu lan Camilleri li wassal kemm ghal
proceduri gudizzjarji Civili ghall-irkupru tal-istess ammont (Kawza fl-ismijiet Star
Investments Limited vs lan Camilleri et — Ref 106/2019 FDP u Kawza fl-ismijiet Star
Investments Limited vs lan Camilleri — Ref 170/2019 FDP), kif ukoll ghal pro¢eduri
kriminali minhabba |-azzjonijiet tal-istess lan Camilleri, liema pro¢eduri ghadhom
pendenti.

i tghid ukoll li I-unika negozju i twettag mis-socjeta intimata kien dak ta’ zvilupp ta’
arja li kien hemm fuq il-blokk ta’ bini li fiha ghandhom appartament ir-rikorrenti u ma
sar ebda negozju iehor. Tikkontendi li r-rikorrenti huma l-unici kredituri tas-socjeta
intimata.

darba jitlestew ix-xoghlijiet u jkunu thallsu r-rikorrenti, izda sa llum dan ma kienx
possibli minhabba I-proceduri imsemmija.

llli tikkontendi li jekk kemm -il darba din il-Qorti tipproc¢edi bl-istral¢, il-likwidatur ikollu
jkompli |-pro¢eduri imsemmija ghax huwa I-uniku mod Ii jistghu jithallsu I-kredituri
rikorrenti.
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Ikkunsidrat Ulterjorment:
l1li mill-provi prodotti, jirrizultaw is-segwenti fatti:

llli r-rikorrenti pprezentaw kopja tas-sentenza fl-ismijiet Rosemary Gonzi et vs Star
Investments Limited (C34095) deéiza mill-Prim’ Awla tal-Qorti Civili fis-6 ta’
Gunju 2018 (Ref: 31/2021 JRM) (fol. 4 sa fol. 15) fejn il-Qorti kkundannat lill-
Kumpannija intimata thallas s-somma ta’ tlieta u erbghin elf hames mija u sittin Ewro
(€43,560) lir-rikorrenti flimkien mal-imghax legali mid-dakinhar li nghatat is-sentenza
sad-data tal-hlas effettiv.

llli r-rikorrenti pprezentaw ukoll kopja tal-Mandat ta’ Sekwestru Ezekuttiv bir-
referenza 1796/2018 li sar kontra s-socjeta intimata in segwitu ghad-decizjoni fuq
citata (fol 16 sa fol 24), li jirrizulta illi kien akkordat u debitament notifikat. Giet ukoll
esebita kopja ta’ Cedola ta’ Depozitu fl-atti tal-istess Mandat maghmula mill-Bank of
Valletta p.l.c. fllammont ta’ mitejn u hmistax -il Ewro u seba’ ¢entezmi (€215.07) (fol
25 sa fol 26).

llli r-rikorrenti pprezentaw ukoll kopja tal-Annual Report tas-socjeta’ Star Investment
Ltd tas-sena 2017 (fol 27 sa fol 39) u tas-sena 2018 (fol. 60 sa fol 78), kif ukoll
screenshot mir-Registru tas-Socjetajiet |i tindika min huma I-persuni involuti fil-
kumpannija intimata (fol 70 sa fol 83) u kopja tal-istatut socjali tal-istess kumpannija
(fol 84 sa fol 90).

llli s-socjeta” intimata ipprezentat kopja tar-rikorsi u tal-processi tal-kawzi pendenti
quddiem il-Prim’ Awla tal-Qorti Civili fl-ismijiet:

Star Investments Limited (C34095) vs lan Camilleri (Ref: 170/2019 FDP) (fol. 50 u
fol. 202 sa fol 214); u

Star Investments Limited (C34095) vs lan Camilleri (Ref: 106/2019 FDP) (fol. 51
sa fol. 54 u fol. 178 sa fol. 201)

Flimkien mal-proc¢ess tal-pro¢eduri quddiem il-Qorti tal-Magistrati bhala Qorti Struttorja
fl-ismijiet 1l-Pulizija (Sp. Rennie Stivala) vs lan Camilleri (fol. 215 sa fol. 260).

llli fix-xhieda taghha Gaetana Aquilina, bhala rapprezentatri¢i tar-Registratur
Qrati Civili, tikkonferma li fl-atti tal-mandat ta’ Sekwestru bir-referenza 1796/2018 fl-
ismijiet Gonzi Rosemary et vs. Star Investment Limited giet ddepozitata ¢edola bir-
referenza 2258/2018 bl-ammont ta’ mitejn u hmistax -il Ewro u seba’ ¢entezmi
(€215.07). Tikkonferma wkoll li dan kien I-unika mandat fil-konfront tas-socjeta’
intimata u li m’hemm |-ebda depozitu iehor. Tghid ukoll li ma setghetx tikkonferma
gewx notifikati s-sekwestrati kollha minhabba li n-notifika saret bil-procedura tal-
affissjoni u |-pubblikazzjoni.

F’kontiwazzjoni tax-xhieda, tghid li n-notifika permezz tal-pro¢edura tal-affissjoni u |-
pubblikazzjoni kienet kompluta u tghid ukoll li s-sekwestrarji kienu kollha kemm huma
notifikati bil-imsemmi mandat.
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llli fix-xhieda tieghu il-P.L. Quentin Tanti bhala rapprezentant tar-Registratur tal-
Kumpaniji pprezenta estratt tal-istatut tas-soc¢jeta” Star Investments Limited, kif ukoll
I-financial statements u l-annual reports tal-31 ta’ Dicembru 2017 u tal-31 ta’
Dicembru 2018 (Dok MBR 1 — fol 99 sa fol 122) u payment advise note (Dok MBR 2
— fol 123). Jikkonferma li s-so¢jeta’ intimata giet irregistrata fid-9 ta’ Gunju 2004.

llli fix-xhieda tieghu, I-Awditur Alex Agius, l-awditur tal-kumpannija intimata,
jikkonferma li bhala parti mix-xoghol tieghu jaf li I-oggettiv tal-kumpannija kien li kellha
tibni binja fin-numru 198 fTower Road, f'Tas-Sliema li nbniet u jikkonferma wkoll li
minn dak li jiftakar il-progett kien komplut numru ta’ snin ilu. Mill-balance sheet
jikkonferma li kienu inbieghu I-appartamenti kollha u konsegwentament il-propjeta’
hija kollha mibjugha. Muri |-annual report tal-2018 li kien iffirmat mill-istess xhud,
jikkonferma li I-kumpannija fl-ahhar sentejn ma kellha l-ebda dhul u I-ebda attivita®
ekonomika ohra. Jghid li fl-ahhar sentejn il-kumpannija kellha biss spejjez u
m’ghadhiex izjed trading.

Jghid li I-kumpannija ma marritx ghal attivita™ kummercjali ohra. Jghid li ghad hemm
bilan¢ pendenti x’tir¢ievi u allura bagghet miftuha sabiex tirkupra dak il-bilan¢ ghax li
kieku ma kienx ghal dak il-bilan¢ kienet tigi xolta.

Jikkonferma li mal-assi kurrenti hemm dovut lill-kumpannija l-ammont ta’ mija u tnejn
u erbghin elf, tmien mija u sittax -il Ewro (€142,816) li huma kklassifikati fir-rapport
bhala other receivables. Jghid li dawn huma dovuti minghand lan Camilleri ex-
shareholder tal-kumpannija. Jghid li huwa vverifika li dan id-debitur ghandu jaghti dan
[-ammont minn agreement li sar bejnu u I-kumpannija. Jghid ukoll li dan I-ammont
jizdied b’rata ta’ sebgha fil-mija (7%) fis-sena sakemm jithallas I-ammont kollu. Jghid
ukoll li m’ghandux konferma minghand I-istess debitur i dan l-ammont ghandu
jithallas minhabba li d-debitur gatt ma ffirma I-imsemmi ftehim. Mistogsi jekk sarux
verifiki dwar il-posizzjoni finanzjarja tal-imsemmi persuna, x-xhud jghid li hu bhala
awditur ma jistax jaghmel dawn it-tip ta’ verifiki fuq persuna. Jghid li lan Camilleri
spi¢¢a minn shareholder tal-kumpannija fi Frar tas-sena 2009.

Huwa jikkonferma li I-familja Gonzi hija kreditri¢i kanonizzata ta’ ‘1 fuq minn tlieta u
erbghin elf, hames mija u sittin Ewro (€43,560) b’sentenza li nghatat fis-6 ta’ Gunju
2018 u lidan kien minhabba xoghlijiet li ma sarux fil-post taghhom. Jghid illi r-rikorrenti
jidhru fuq il-balance sheet tas-sena 2018 bhala kredituri fl-ammont ta’ €50,116. Din
hija mnizzla bhala contingent liability u huma direct creditor.

Jghid illi I-kumpannija intimata mhijiex insolvent anzi tiswa €90,000 izda hemm bilan¢
dovut minn lan Camilleri, li fil-passat kien direttur tal-kumpannija, li hu deskritt bhala
receivable in favour of the company. Jghid illi din l-informazzjoni kienet moghtija lilu
mis-Sur Philip Borg, id-direttur tal-kumpannija, li nfurmah li se jaghmel I-almu tieghu
sabiex l-imsemmija somma tingabar u anke ddiskutew x’azzjonijiet gedghin jittiehdu
u li kien infurmat li saru wkoll li lagghat mad-debitur sabiex il-flus jingabru. Jghid li
jekk jaslu, r-rikorrenti jkunu jistghu jithallsu. Mistogsi jekk ittiendux xi pro¢eduri, bhala
mandati kawtelatorji, sabiex il-kreditu jigi ssalvagwardjat, jghid illi ma saret |-ebda
ricerka fuq dan id-debitur jekk hux fposizzjoni li jhallas jew le.
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In kontro-ezami jikkonferma illi I-kreditu dovut minn lan Camilleri huwa bilan¢ ta’ prezz
ta’ bejgh ta’ immobbli li ma kienx thallas u li meta xtara lan Camilleri, s-socjeta’
intimata kienet zammet privilegg specjali fuq il-propjeta’. Jikkonferma wkoll li f-2017
meta lan Camilleri ma kienx ghadu direttur tal-kumpannija ttrasferixxa I-propjeta’.
Jikkonferma wkoll li malli s-so¢jeta intimata ndunat b’dan, hija pproc¢ediet kontra lan
Camilleri u n-Nutar involut u pproc¢ediet ukoll bi kwerela kontra l-istess lan Camilleri
mal-pulizija li mexxiet kriminalment u harget ukoll freezing order.

Ix-xhud jiddikjara li I-kumpannija ghandha kollox in order u li I-accounts u r-returns
taghha huma kollha filed, up-to-date u m’hemm xejn b’lura jew nieges.

llli fix-xhieda tieghu, I-Awditur Giles Schembri, bhala awditur espert ex-parte tar-
rikorrenti, jikkompara I-Financial Statement tal-2017 mal-2018 u jindika li kien hemm
numru ta’ verifiki li kellhom isiru mill-Awditur li fil-fehma tieghu ma sarux.

Jghid illi awditur fil-vesti tieghu t'awditur indipendenti jehtieg I-ewwel hada jikkonferma
I-bilan¢, li I-bilan¢ verament jezisti u li l-ammont li ged jigi indikat fil-financial
statements huwa korrett, kif wkoll li dak I-ammont ha jingabar. Jekk kemm -il darba
wahda minn dawn l|-azzjonijiet ma tistax issir mela allura l-awditur irid jikkwalifika r-
rapport tieghu. Jghid li jidher li [-awditur biex jikkonferma I-bilan¢ kull m’ghamel kien
li ikkonferma I|-bilan¢ mal-agreement li kienet dahlet fih il-kumpannija ma’ lan Camilleri
xi snin ilu. Jghid li allura ma hemm ebda indikjazzjoni dwar jekk I-awditur ikkonfermax
dwar jekk kienx hemm xi tibdil.

Jghid li t-tieni haga li importanti ssir minn awditur hi li jic¢ekja illi dak il-bilan¢ ha
jingabar. Jghid illi fug individwu jistghu jsiru diversi verifiki sabiex wiehed jgharrbel
jekk dan ghandux mnejn ihallas. Jghid li jekk kemm -il darba ma tistax taccerta dan
trid issir provision fl-accounts u dak l-ammont ma jistax jibga bhala ass tal-
kumpannija.

Jikkonferma li fdan il-kaz ghalkemm ikun ged jidher li hemm ass, minhabba |i ma
jkunux saru dawn il-verifiki rikjesti, dan ma jistax jitgies aktar bhala ass. Jghid ukoll li
jekk kemm -il darba din I-evidenza ma setghetx tingieb mill-awditur, ir-rapport kellu
jkun kwalifikat.

Jghid li f-2017 il-kumpannija kienet debitiri¢i flrammont ta’ elfejn, erba’ mija u tmien
Ewro (€2,408) li setghu jithallsu biss jekk kemm -il darba jingabru I-mija u tlieta u tletin
elf Ewro (€133,000) dovuti lill-kumpannija u dana minhabba I-fatt li bhala bilanc¢ fil-
bank il-kumpannija kellha biss mija u sebgha u tletin Ewro (€137).

Jghid li f-2018 I-ammonti ma tantx i¢caqalqu. Kienet giet deciza il-kawza tar-rikorrenti
u ghalhekk id-danni dovuti kienu rikonoxxuti fil-financial statements, u kemm -il darba
[-ammont dovut minn lan Camilleri ma jigabarx, mela |-kumpannija m’ghandhiex
mnejn thallas il-kredituri taghha prezenti u futuri.

Jikkonferma li s-security li kienet tidher fug lI-ammont dovut fl-2017, tnehhiet fil-
financial statements tal-2018. Jghid li I-awditur suppost li jkollu kopja tal-att insinwat
minn fejn kienet tirrizulta dik is-security. Jghid li mill-financial statements ma jistax
jghid x’gara bejn 1-2017 u 1-2018 minhabba li I-awditur ma tax spjega fir-rapport tieghu
u langas m’hemm inidikat x’ac¢ertanzi saru dwar il-bilanc¢ jistax jingabar.
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Jikkonferma li fl-2017 u 1-2018 il-kumpannija ma ttredjatx u ma kellha I-ebda attivita’
ekonomika. Jghid li s’'issa |-accounts tas-sena 2019 ghadhom ma gewx intavolati fil-
Malta Business Registry izda dakinhar li inghatat ix-xhieda, x-xhud ikkonferma li kien
ghadu ma wasalx id-deadline sabiex jiffaljawhom.

Jghid li skont I|-Articles of Association tal-istess kumpannija, din kienet twaqqgfet
sabiex tidhol fnegozju ta’ propjeta’ u li wiehed mill-kuntratti li kellha kien I-izvilupp tal-
fond 198, Tower Road, Sliema. Jghid li x-xoghol tlesta madwar ghaxar snin ilu u dan
jafu ghaliex joqghod vic¢in tal-propjeta’.

Jghid li mill-balance sheet ma jirrizultax li I-kumpannija ghandha xi assi ohra ghall-
bejgh. Jghid li kull ma ghandha I-kumpannija huma tmienja u disghin Ewro (€98) fl-
2018 u il-bilan¢ dovut minn lan Camilleri li hemm kawzi dwarhom.

Ikkunsidrat Ulterjorment:

llli mill-osservazzjonijiet maghmula mill-partijiet, il-Qorti tislet is-segwenti:

llli r-rikorrenti geghdin jaghmlu din il-kawza sabiex jitolbu x-xoljiment u l-istral¢ tas-
socjeta” intimata bhala kredituri taghha fl-ammont ta’ tlieta u erbghin elf hames mija
u sittin Ewro (€43,560) oltre I-imghax legali mis-6 ta’ Gunju 2018 u l-ispejjez tal-kawza
ta’ bejniethom.

Ir-rikorrenti jsostnu |li kemm mill-atti pro¢esswali kif ukoll mill-audited accounts
jirrizulta li s-soc¢jeta” intimata ma kellhiex attivita™ ekonomika ghal numru ta’ snin u li
fl-ahhar snin ma kellha I-ebda dhul izda ghamlet biss spejjez. Isostnu li I-unika ass li
ghandha I-kumpannija huwa I|-kreditu dovut minn lan Camilleri, liema kreditu gatt ma
gie rikonoxxut minnu kif jirrizulta mix-xhieda u |-proceduri pendenti illi hemm.

Isostnu li kemm [-Awditur tal-kumpannija Alex Agius kif ukoll I-Awditur ex-parte Giles
Schembri fix-xhieda taghhom esprimew ruhhom dwar il-fatt li huwa ftit i¢-cans i
jigabar dan il-kreditu u li anke meta tigi deciza I-kawza quddiem il-Prim’ Awla
certament li xi hadd mill-partijiet jappella bil-konsegwenza ta’ dewmien sabiex il-
kreditu tar-rikorrenti jithallas.

Fil-fehma tar-rikorrenti, la darba, kif ikkonfermat mid-Direttur u azzjonist tas-socjeta’
intimata Philip Borg fil-pro¢eduri kriminali, is-socjeta intimata m’ghandhiex flus u
langas mhi gieghda tinnegozja, jaghmel sens li tmur flikwidazzjoni biex b’hekk ma
jibgghux jakkomulaw biss it-taxxi u I-penali ghax dan gieghed ikompli jipprekludi ¢-
¢ans tar-rikorrenti li jirkupraw dak li hu dovut lilhom.

Ir-rikorrenti jsostnu li I-kumpannija Star Investments Limited mhijiex fgaghda li thallas
id-djun taghha abbazi tal-Art 214(b) u ta-Art 214(5)(b) tal-Kap 386.

Isostnu illi ladarba rrizulta li wagfet ghal kollox topera n-negozju taghha ¢ertament
ghal zmien uninterrott ta’ aktar minn sena u nofs, il-kumpannija mhijiex tiggenera dhul
u ghalhekk ma tistax ¢ertament thallas id-djun.

Ir-rikorrenti  fin-nota taghhom trattaw estensivament is-suggett ta’ cash flow
insolvency b’referenza ghall-estratti mit-tmien edizzjoni tal-ktieb Boyle & Birds’
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Company Law, kif ukoll is-suggett ta’ contingent and prospective liabilities b’referenza
ghall-Insolvency Act 1986 tar-Renju Unit u estratti mill-ktieb Insolvency Law —
Corporate and Personal.

Isostnu ghalhekk illi kumpannija li ma taghmilx negozju hija entita bla ruh u li I-obbligu
tad-diretturi fdan il-kaz huwa li jipprocedu bix-xoljiment u l-istral¢. Isostnu li kemm -il
darba ma jsirx dan u I-kumpannija tibga" tiggenera aktar djun u dan ikun jammonta
ghal wrongful trading u fdak il-kaz ikunu d-diretturi li jigu responsabbli ghad-danni
minhabba li ma jkunux agixxew fl-ahjar interess tal-kumpannija.

Ikkunsidrat Ulterjorment:llli fin-nota ta’ osservazzjonijiet taghha, is-socjeta’
intimata Star Investments Limited min-naha taghha mhijiex tikkontesta I-fatt li hija
debitrici tar-rikorrenti stante s-sentenza tal-Qorti aktar ‘I fuq Ccitata. Mhuwiex
ikkontestat langas il-fatt li sar Mandat ta’ Sekwestru li ma giex sodisfatt minhabba i
ma hemmx likwidita.

Issostni izda li I-kumpannija ghandha tiehu ammont ta’ flus minghand lan Camilleri li
geghda taghmel dak kollu possibli sabiex tirkupra dan I-ammont. Issostni li la I-
kumpannija u lanqgas id-diretturi taghha ma jahtu ghan-nuqqas ta’ likwidita™ li ghandha
fil-prezent il-kumpannija.

Issostni li mhuwiex ikkontestat il-fatt li I-ghan li nholgot ghalih I-kumpannija llum gie
ezawrit u I-kumpannija ghadha topera unikament sabiex tirkupra I-bilan¢ pendenti
imsemmi u hija ghalhekk attiva fnumru ta’ proc¢eduri udizzjarji sabiex taghmel dan.

Tirrespingi |-allegazzjoni tar-rikorrenti li kien hemm xi forma ta’ wrongful trading u
tinsisti li I-kumpannija hija hi nnifisha vittma ta’ agir illegli perpetrat minn terzi, u li I-
kumpannija u d-diretturi attwali taghha qed jaghmlu kull ma hu ragjonevolment
mistenni minnhom biex jigbru dak li hu dovut lilhom sabiex ikunu jistghu jhallsu lir-
rikorrenti. Tinsisti li tant mhux ged tipprova tahrab mill-obbligi taghha li thallas lir-
rikorrenti li fir-risposta taghha uriet id-disponibilita taghha li tghaddi lir-rikorrenti id-
drittijiet litiguzi li ghandha fl-imsemmieha proc¢eduri.

Terda tinsisti dwar dak li gie inserit minnha mill-bidu li jekk kemm -il darba din il-Qorti
taghzel li tordna l-istral¢, il-likwidatur appuntat ikollu jkompli I-pro¢eduri msemmieha
ghax huwa minn hemm biss li r-rikorrenti jistghu jithallsu.

|zda madankollu tghid li jekk kemm -il darba I-ezitu tal-imsemmieha pro¢eduri jkun
wiehed posittiv ghas-socjeta’ intimata, mela allura tista’ tigi ravvisata I-insolvenza.

Ikkunsidrat ulerjorment:

llli I-provi prodotti mir-rikorrenti ma humiex bl-icken mod kontradetti mis-socjeta’
intimata, anzi, jirrizulta illi hemm gbil dwarhom.

llli nonostante I-fatti kif jirrizultaw, is-socjeta intimata min-naha taghha tibqa" tinsisti li
hija sejra tkun kapaci thallas lir-rikorrenti, li huma I-uniic kredituri li ghandha, la darba
jintemmu b’suécess il-pro¢eduri li hemm pendenti quddiem il-Qorti kontra lan Camilleri
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u ohrajn. Tikkontendi li hi fil-fatt hija vittma ta’ agir illegali perpetrat minn terzi u
ghalhekk m’ghandu jkun hemm ebda riperkussjonijiet la fuq id-direttur u langas fuq I-
azzjonista.

llli r-rikorrenti jinsistu li I-fatt li I-kumpannija waqgfet topera izda ma Jietx xjolta
jammonta ghal wrongful trading u li I-kumpannija gieghda tibga" tinkorri ammont ta’
spejjez sena wara l-ohra li ser fl-ahhar mill-ahhar jippregudikaw il-possibilita” li r-
rikorrenti jithallsu.

Huwa magqgbul li I-kumpannija Star Investments Limited illum ma topera bl-ebda mod u
[-unika raguni li ma sehhx ix-xoljiment u l-istralc huma propja |-azzjonijiet legali
imsemmija.

Ikkunsidrat ulterjorment:
L-Art. 218(1)(b) tal-KAP 386 tal-Ligijiet ta’ Malta

Din id-dispozizzjoni tipprovdi illi kreditur jista’ jressaq talba ghall-istralc ta’ kumpannija
ai termini tal-artiklu 214(2)(a)(ii) :

218. (1) Talba lill-qorti (aktar ’il quddiem imsejha "rikors ghal stral¢") ghal —
(a) stral¢ ta’ kumpannija mill-qorti skont I-artikolu 214(1)(a);

(b) xoljiment u stral¢ ta’ kumpannija mill-gorti skont |-artikolu 214(2)(a); jew
(¢) xoljiment u stral¢ ta’ kumpannija skont l-artikolu 214(2)(b),

ghandha ssir b’rikors li jista’ jsir jew mill-kumpannija wara decizjoni tal-laggha
generali jew mill-bord tad-diretturi taghha jew minn xi detentur ta’
obbligazzjoni, kreditur jew kredituri, jew minn xi kontributorju jew
kontributoriji:

IZda rikors skont il-paragrafi (b) jew (¢) jista’ wkoll isir minn xi azzjonist jew
direttur tal-kumpannija

Ma jirrizulta ebda dubbju fmohh din il-Qorti illi r-rikorrenti huma kredituri tas-socjeta’
intimata b’decizjoni illi ghaddiet in gudikat, u li taghmlu kreditur fammont ¢ert, likwidu
u dovut.

L-azzjoni attrici hija bbazata fuq I-Art. 214(2)(a)(ii) u I-Art. 214(5)(b) tal-KAP 386 tal-
Ligijiet ta’ Malta

Id-disposizzjoni tal-KAP 386 li abbazi taghha hija msejjsa din il-procedura huwa I-
artiklu 214(2)(a)(ii), jipprovdi hekk:

kumpannija ghandha tkun xolta bil-qorti fil-kaZzijiet li gejjin —
il-kumpannija ma tkunx tista’ thallas id-djun taghha;

Kif jirrizulta anke mis-sottomissjonijiet tar-rikorrenti, I-azzjoni odjerna hija bbazata fuq
il-fug msemmi artikolu fl-isfond tal-Artikolu 214(5)(b) tal-KAP 386 li ighid:
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Ghall-finijiet tas-subartikolu (2)(a)(ii), kumpannija titgies li ma tkunx tista’
thallas id-djun taghha ........................ (b) jekk ikun ippruvat ghas-sodisfazzjon
tal-qorti li I-kumpannija ma tkunx tista’ thallas id-djun taghha, meta din tqis ukoll
il-passiv kontingenti u prospettiv tal-kumpannija.

F’dan ir-rigward il-Qorti taghmel taghha r-referenza tar-rikorrenti mill-ktieb Company
Law (Lexis Nexis — Butterworths 2003), fejn jinghad hekk:

“‘winding up or liquidation... is the process by which the assets of the company
are collected ir and realised, its liabilities discharged and the net surplus, if
there is onw, distributred to the persons entitled to it. Only when this has been
done is the company’s existence finally terminated by a process known as
dissolution... Insolvent winding up occurs essentially which companies are
unable to pay their debts in full. When a company cannot pay its debts in full,
difficult problems arise as to how the assets that are available should be
distributed. In theory, as we shall see, the law tries to maintain an equality
between creditors so that assets are pooled and distributed pari passu ie
rateably according to the size of each creditors’ claim”

[I-Qorti ser taghmel ampja referenza ghal dak li §ja gie minnha diskuss u deciz fil-
kawza Kenneth Xuereb vs Weber Constuction Limited et! u ser taghmel taghha
tali insenjament ghal finijiet ta’ din il-kawza.

Fit-test bl-Ingliz id-disposizzjoni tal-ligi taghna taqra hekk :-

For the purposes of subarticle (2)(a)(ii), a company shall be deemed to be
unable to pay its debts ... if it is proved to the satisfaction of the court that the
company is unable to pay its debts, account being taken also of contingent
and prospective liabilities of the company.

Fl-Insolvency Act 1986, insibu disposizzjoni li tixbah dik tal-ligi taghna,
ghalkemm mhijiex l-istess.

ll-qorti geghda tirreferi ghall-Art 123(2) tal-Insolvency Act 1986 Ii jaqra hekk

A company is also deemed unable to pay its debts if it is proved to the
satisfaction of the court that the value of the company's assets is less
than the amount of its liabilities, taking into account its contingent and
prospective liabilities.

Id-divergenza bejn il-legislazzjoni Ingliza u dik Maltija hija li filwaqt li fil-kaz
tal-Maltija, il-mizura hija semplici : u cioe” the company is unable to pay its
debts account being taken also of contingent and prospective liabilities of the
company, fil-kaz tal-ligi Ingliza, il-kriterju huwa divers ghaliex il-Qorti tkun trid
tqis illi : the value of the company's assets is less than the amount of its
liabilities ... billi tiehu kont tal- ... contingent and prospective liabilities.

116/2018JZM deciza 18.03.2021
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Ghal din il-qorti, id-differenza hija ta’ sostanza mhux ta" drafting; fl-istess
waqt, hija tal-fehma li xorta ghandha tfittex sintesi bejn id-disposizzjoni tal-ligi
taghna u dik tal-ligi Ingliza. Din is-sintesi hija mehtiega sabiex tinghata tifsira
aktar preciza ghal dawk li huma contingent and prospective liabilities li jsibu
[-fonti taghhom fil-qasam tal-kontabilita’.

Bid-debiti riservi, u tenut kont tad-disparita” fid-disposizzjonijiet ta™ bejn il-ligi
Ingliza u dik taghna, il-gorti sejra tirreferi ghal dak li tghid id-dottrina Ingliza
dwar dak li huwa maghruf bhala balance sheet insolvency meta abbinat mal-
Art 123(2) tal-Insolvency Act 1986 tar-Renju Unit.

Fil-Pag 19 tal-ktieb Insolvency Law — Corporate and Personal (op. cit.)
jinghad hekk :—

In determining whether the assets are outweighed by the liabilities a
court is able to take into account contingent and prospective liabilities,
but not contingent and prospective assets [Byblos Bank SAL v. Al-
Khudhairy (1986) 2 BCC99, 549 (CA)] It has been said that “liabilities”
is a broad term compared with “debts” [Re A debtor (No 17 of 1966)
(1967) Ch 590 ; (1967) 1 All ER 668]. “Liabilities” is defined for the
purposes of winding up in rule 13.12 (4) to mean “a liability to pay money
or money's worth, including any liability under an enactment, any
liability for breach of trust, any liability in contract, tort or bailment and
any liability arising out of an obligation to make restitution”. Then rule
13.12 (3) states that it is immaterial whether the liability is present or
future, whether it is certain or contingent, or whether its amount is fixed
or liquidated, or is capable of being ascertained by fixed rules or as a
matter of opinion. Clearly with this test it is only possible to take into
account the assets owned by the company including the uncalled capital
of the company [Re National Livestock Insurance Co (1858) 26 Beav
153; 53 ER 855 ...

Fil-Pag 114 tar-Raba’ Edizzjoni (2011) ta Principles of Corporate Insolvency
Law (Sweet & Maxwell) Roy Goode ighid :-

The idea underlying this test ... is that it is not sufficient for the company
to be able to meet its current obligations if its total liabilities can
ultimately be met only by the realisation of its assets and these are
insufficient for the purpose ...

Fil-Pag 130 ikompli hekk —
The mere excess of liabilities over assets is not in itself determinative.
What has to be shown is that by reason of the deficiency of its assets
the company has reached the point of no return.

Fil-Pag 134 sa 136, |-awtur jittratta I-contingent liability billi jghid hekk —

To give the phrase “contingent liability” any meaning we must restrict it
to a liability or other loss which arises out of an existing legal obligation
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or state of affairs but which is dependent on the happening of an event
which may or may not occur. Many of the cases have stressed the need
for the liability to arise out of an existing obligation. ... in considering
whether there is a contingent liability the court has regard to the existing
commercial situation, not merely an existing legal obligation. In this
regard, assistance can be derived from Financial Reporting Standard
12 which defines a contingent liability in the following terms :

(a) “A possible obligation that arises from past events and whose
existence will be confirmed only by the occurrence or non-occurrence
of one or more uncertain future events not wholly within the entity's
control ; or

(b) a present obligation that arises from past events but is not
recognised because :

(i) it is not probable that a transfer of economic benefits will be required
to settle the obligation ; or (ii) the amount of the obligation cannot be
measured with sufficient reliability.”

... the term “contingent liabilities” is ultimately not a term of art and its
precise meaning will depend on its context. The court is thus entitled to
have regard to commercial realities ...

Fil-Pag 136 u 137, l-awtur jittratta |-prospective liability u jghid hekk —

... The phrase “prospective liability” is neither a legal nor an accounting
term of art. It has been judicially defined as : “ ... a debt which will
certainly become due in the future, either on some date which has
already been determined or some date determinable by reference to
future events.”

... it has been described ... as unmatured liability which will inevitably
ripen into a debt with the passage of time. Such a definition
encompasses all forms of debitum in praesenti, solvendum in futuro
including an indisputable claim for unliquidated damages which remains
only to be quantified and will result in a debt far more than a nominal
amount. “Prospective liability” thus embraces both future debts, the
sense of liquidated sums due, and unliquidated claims..

Dwar I-Art 214(5)(b) il-Prim”Awla tal-Qorti Civili fis-sentenza taghha tat-28 ta
Mejju 2003 fil-kawza “Axel John International AB vs Aluminium Extrusions
Limited” qalet hekk —

Din il-kondizzjoni tista’ tigi verifikata permezz tal-balance sheets wara li
jigi kunsidrat jekk |-assets are less than its liabilities. Izda ... it is not
sufficient for the company to be able to meet its current oibligations if its
total liabilities can ultimately be met only by the realisation of its assets
over a lengthy period (Re : European Life Assurance Society 1869 LR
9 Eq 122).

Pagna 15 minn 19



Rik. Nru. 767/19 I1SB

Ghalhekk ma hemmx raguni ghaliex il-kredituri ghandhom jogghodu
jistennew sakemm il-kumpannija tbiegh l-assets taghha biex forsi xi
darba jithallsu.

lI-Qorti taghmel taghha wkoll ir-referenza, maghmula mis-socjeta intimata fin-nota ta’
osservazzjonijiet taghha, ghall-kawza fl-ismijiet Urtica Limited vs Geraldine
Schembri (Rik 813/2013) fejn inghad is-segwenti:

“‘wahda mir-ragunijiet ghaliex jinhatar likwidatur hija sabiex ikun hemm persuna
indipendenti li thares I-interessi b’mod ugwali, tal-partijiet kollha, senjatament
tad-diretturi, tal-azzjonisti u tal-kredituri”

Applikati dawn il-hsibijiet ghall-vertenza odjerna, il-Qorti ma tistghax tiskarta s-
segwenti rizultanzi:

a) Is-socjeta intimata ma kellhiex attivita ekonomika ghal numru ta’ snin;

b) Illi I-kumpannija baqghet ma hallsitx dak minnha dovut a bazi tad-decizjoni tal-Qorti
hawn fuq citata li rendiet lir-rikorrenti kredituri tas-socjeta intimata;

c) llli mill-balance sheet jirrizulta illi s-soc¢jeta intimata m’ghandha |-ebda cash biex
thallas lill-kredituri taghha;

d) Mlli l-unika ass li ghandha I-kumpannija huwa kreditu allegatament dovut minn lan
Camilleri, liema kreditu gatt ma gie rikonoxxut minnu u huwa s-suggett ta’
litigazzjoni;

e) llli huwa kkonfermat mis-soéjeta intimata stess li m’ghad fadlilha |-ebda raguni
sabiex tibqa’ topera ghajr li tigbor il-kreditu allegatament dovut minn lan Camilleri
u thallas lir-rikorrenti;

f) i huwa bla dubju li sakemm jghaddu in gudikat il-pro¢eduri pendenti versu lan
Camilleri u ohrajn, is-soc¢jeta’ intimata, jekk kemm -il darba ma tigix xjolta ser
tkompli tinkorri biss spejjez ta’ kull sena, li ser johloq pregudizzju ghad-dritt tar-
rikorrenti li jithallsu dak li hu dovut lilhom.

g) llli oltre” dan, ikun ta’ benefi¢¢ju kemm ghad-diretturi, ghall-azzjonijisti u kif ukoll
ghall-kredituri li jitgabbad likwidatur sabiex ihares I-interessi taghhom b’mod
ugwali.

Fuq rizultanzi bhal dawn, u tenut kont tad-dottrina u gurisprudenza ¢itata aktar il-fuq
mis-sentenza kkwotata, il-Qorti thoss li ghandha provi sodisfacenti u sal-grad rikjest
mil-ligi ta’ dak li huwa rikjest bl-Art 214(5)(b).

Accertat ghalhekk illi jirrizultaw ippruvati r-rekwiziti tal-Art 214(2)(a)(ii) u tal-Art
214(5)(b), il-Qorti ma ssibx diffikulta’ tuza u tezercita d-diskrezzjoni taghha u
tordna x-xoljiment u l-istral¢ tal-kumpannija intimata Star Investments Limited a
bazi ta’ dan.

Ikkunsidrat ulterjorment:

llli I-procedura odjerna hija bbazata wkoll fuqg l-artiklu 214(2)(b)(iii) tal-Kap 386 tal-
Ligijiet ta’ Malta, li jghid essenzjalment illi kumpannija ghandha tkun xjolta bil-gorti fil-
kaz illi I-gorti tkun tal-fehma li hemm radunijiet gravi bizzejjed li jiggustifikaw ix-
xoljiment u konsegwentement I-istral¢ tal-kumpannija.
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Testwalment ighid hekk I-Artiklu 214(2)(b)(iii) tal-KAP 386:

Kumpannija ghandha tkun xjolta bil-Qorti meta il-qorti tkun tal-fehma li hemm
ragunijiet gravi bizzejjed li jiggustifikaw ix-xoljiment u konsegwentement I-
istral¢ tal-kumpannija.

Bil-kliem “il-gorti tkun tal-fehma”, il-legislatur ¢ertament li ried illi tithalla lill-Qorti
diskrezzjoni wiesa’ sabiex tistabilixxi hi jekk fil-fehma taghha jirrizultawx fatti u
c¢irkostanzi “gravi bizzejjed” biex tasal biex tordna x-xoljiment u I-konsegwenti stralc.

Anzi, irid jinghad illi peress illi I-leglislatur kien ¢ar fi kliemu fis-sens illi “kumpannija
ghandha”, allura, jekk il-Qorti tistabilixxi I-gravita’, allura minn hemm "il quddiem il-
Qorti ma ghandiex ghazla jew diskrezzjoni u tkun obbligata tordna x-xoljiment u I-
konsegwenti stral¢ tal-kumpannija.

Issa jrid jinghad illi d-diskrezzjoni tal-Qorti tkompli tiehu xejra dejjem aktar wiesa’ meta
wiehed iqis illi I-legislatur ma pprovdiex u ma jaghtix tifsira ta’ “ragunijiet gravi
bizzejjed”.

Kif gja kellha opportunitajiet ohra tghid din il-Qorti, anke kif diversament preseduta, il-
Qorti ma ghandha tiskarta xejn, u allura huwa gustifikat jinghad illi sabiex tistabilixxi
jekk fatti jew cirkostanzi humiex gravi bizzejjed, m ghandhiex toqghod fuq grajjiet li
jkun sehhew sad-data tal-presentata tar-rikors promotur, izda ghandha taghti piz ukoll
lil kull ma jigri anke wara, sa ma tigi biex taghti d-decizjoni taghha.

F'section 122 tal-Insolvency Act 1986 tal-Ingilterra, tirrizulta lista ta’ ¢irkostanzi li
jwasslu ghax-xoljiment u ghall-istral¢ ta” kumpannija.

Tajjeb jinghad illi fl-Insolvency Act 1986 ma hemmx disposizzjoni bhall-Art
214(2)(b)(iii) tal-Kap 386. Il-wahda li tqarreb |-aktar lejha hija Sec. 122(1)(qg) li tghid illi:

the court is of the opinion that it is just and equitable that the company should
be wound up.

Huwa evidenti anke mad-dagga t ghajn li d-disposizzjoni fil-ligi taghna hija aktar stretta
fis-sens illi fil-kaz taghna I-gorti ghandha xxolji u tistral¢ja meta fil-fehma taghha ikunu
jirrizultaw ragunijiet gravi bizzejjed, mentri fil-ligi Ingliza, il-kriterju li fuqu I-qorti trid tibni
I-fehma taghha huwa dak tal-gustizzja u I-ekwita’.

L-istrettezza tad-disposizzjoni fil-ligi taghna taghmel hafna sens anke ghaliex jekk il-
gorti tesprimi |-fehma li hemm ragunijiet gravi bizzejjed, allura minn hemm tkun
obbligata tordna x-xoljiment u I-istral¢ tal-kumpannija.

ll-qorti tghid li r-riferenza ghal Sec 122(1)(g) tal-Insolvency Act 1986 hija utili ghaliex
il-linja li hadu I-grati Inglizi biex jghidu x ghandhom ifissru just and equitable ghall-fini
ta’ winding up ta’ kumpannija jghin sabiex jiftah tiega ghall-grati taghna fl-
interpretazzjoni taghhom xjistghu jkunu ragunijiet gravi bizzejjed. Ghax kull kaz
ghandu l-istorja tieghu, il-gorti trid tibni I-fehma taghha fuq il-fatti u ¢-¢irkostanzi ta™ kull
kaz.
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Fil-kuntest tad-disposizzjoni ¢ara minn naha tas-socjeta intimata li l-iskop ghala il-
kumpannija giet krejata llum gie ezawrit, il-qorti ssib gustifikazzjoni ta’ xoljiment abbazi
tal-fatt li I-kumpannija ezawriet ghal kollox I-iskop ewlieni ghala kienet ikkostitwita.

Dan huwa fatt gravi bizzejjed li jwassal ghax-xoljiment. Jghid hekk Andrew Muscat
dwar disappearance of the substratum fil-pag 1395 ta” “Principles of Maltese
Company Law”:-

“A company's substratum is the purpose or group of purposes which it is formed
to achieve — in other words, its main objects. If the company has abandoned all
its main objects (and not merely some of them) or if in practice it cannot achieve
any of them, then its substratum has disappeared ...”

Meta kumpannija ma taghmilx negozju tkun entita’ bla ruh ghaliex ma tkunx gieghda
taqdi I-ghanijiet taghha. Milli acc¢ertat, il-kumpannija waslet at a point of no return.

Tenut kont tal-assjem ta" fatti u ¢é-€irkostanzi, il-qorti hija tal-fehma illi hemm
ragunijiet gravi bizzejjed skont [-Art 214(2)(b)(iii) tal-Kap 386 sabiex tordna ix-
xolijiment u I-konsegwenti l-istralé tal-kumpannija intimata Star Investments
Limited.

GHALDAQSTANT, il-Qorti, fid-dawl tal-provvedimenti tal-KAP 386 hawn fuq ccitati,
jidhrilha illi gew sodisfatti il-voti tal-ligi sabiex tkun tista’ tghaddi biex takkolja it-talbiet
tar-rikorrenti u tenut kont ta” I-assjem ta" fatti u cirkostanzi li jirrizultaha I-Qorti, din il-
Qorti geghda:

1. Tichad l|-ewwel talba peress illi tgis superfluwuha il-hatra ta’ amministratur
provvizorju f'dan l-istadju.

2. Tilga’ t-tieni talba u tiddikjara illi ai termini tal-artikolu 214(2)(a)(ii) u l-artikolu
214(5)(b) tal-KAP 386 tal-Ligijiet ta’ Malta, is-soc¢jeta’ intimata mhix fgaghda illi
thallas id-djun taghha mar-rikorrenti;

3. Tilga’it-tielet talba u tiddikjara illi ai termini tal-artikolu 214(2)(b)(iii) il-qorti hija tal-
fehma [i hemm radunijiet gravi bizzejjed I|i jiggustifikaw ix-xoljiment u
konsegwentement l-istral¢ tal-kumpannija.

4. Tilga’ r-raba’ talba u tordna x-xoljiment u l-istral¢ tas-socjeta’ intimata Star
Investments Limited (C34095) u dan b’effett mis-7 ta’ Awwissu 2019 ai termini tal-
Artikolu 223(1) tal-KAP 386 tal-Ligijiet ta’ Malta;

5. Tilqa’ il-hames talba, tinnomina u tahtar stralcatarju tas-socjeta’ Star
Investments Limited (C34095) lir-Ricevitur Ufficjali u taghti lill-istral¢arju s-setghat
u d-dmirijiet kollha li huma previsti fil-Kap 386 tal-Ligijiet ta” Malta, fosthom illi:
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a) Wara li jikseb dikjarazzjoni dwar il-gaghda tal-kumpannija de quo, ai
termini tal-Artiklu 226 tal-KAP 386 tal-Ligijiet ta’ Malta, jaghmel rapport lill-Qorti
ai termini tal-artiklu 227 tal-istess KAP 386,

b) Jaghmel il-verifiki kollha necessarji u opportuni dwar I-assi u d-djun tal-
kumpannija de quo u jekk ikun il-kaz, jirraporta dwar il-gradwazzjoni tad-djun.

C) Jiehu taht il-kustodja u I-kontroll tieghu kwalsiasi assi illi talvolta I-
kumpannija Star Investments Limited (C34095) jista’ ghandha, u dan ai
termini tal-Artiklu 237 tal-KAP 386 tal-Ligijiet ta’ Malta.

d) Jaghmel u jiddefendi kwalsiasi azzjoni jew proceduri legali fl-isem u I-
interess tal-kumpannija de quo.

e) Jirrelata dwar il-mizuri mehtiega ghall-harsien ta’ kwalsiasi assi li I-
kumpannija jista’ ghandha,

6. Tordna lill-istral¢jarju sabiex jipprezenta rapport tal-hidma tieghu sa gabel |-
udjenza li jmiss.

7. Tordna li l-ispejjez u drittijiet kollha naxxenti minn dan il-pro¢ediment, inkluzi |-
ispejjez kollha tal-istral¢ komprizi l-ispejjez u d-drittijiet tal-istral¢jarju, ghandhom
jithallsu mir-rikorrenti u mis-so¢jeta intimata in solidum bejniethom.

Finalment, il-Qorti ged tordna illi minghajr dewmien ir-Registratur tal-Qrati
johaddi kopja legali ta’ din id-decizjoni lir-Ri¢evitur Uffi¢jali u lir-Registratur tal-
Kumpanniji.

Onor. lan Spiteri Bailey Marisa Bugeja
Imhallef Deputat Registratur
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