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Ravindra Omprakash Agarwal (K.l. 0077665A)
(‘I-appellant’)

vs.

Id-Direttur tad-Dipartiment taé-Cittadinanza u |-Expatriate Affairs
(‘id-Direttur appellat’)

lI-Qorti,

Preliminari

1. Dan huwa appell maghmul mir-rikorrent Ravindra Omprakash Agarwal
(K.l. 0077665A), hawnhekk ‘I-appellant’, mid-decizjoni tal-Bord tal-Appelli dwar
I-lmmigrazzjoni, (minn issa ‘I quddiem ‘il-Bord’), tad-9 t’Awwissu, 2021 (minn
issa 'l guddiem ‘id-decizjoni appellata’) li permezz taghha I-Bord cahad Il-appell

tar-rikorrent, u ikkonferma d-decizjoni ta’ rifjut tal-applikazzjoni ghal status ta’
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resident li joqghod ghal zmien twil, mehuda mill-Agenzija Identity Malta bhala

korretta.

Fatti

2. Fir-rikors tal-appell tieghu quddiem il-Bord, ir-rikorrent spjega li huwa
kien gie infurmat bid-decizjoni tal-Agenzija Identity Malta tas-27 ta’ Dicembru,
2019, wara li fil-5 ta’ Settembru, 2019 huwa kien gie infurmat li I-applikazzjoni
tieghu ghal Long-Term Residence kienet gieghda tigi rifjutata. Ir-rikorrent spjega
li hu jahdem bhala Tabib, u ilu jghix u jahdem hawn Malta mis-sena 2012. Qal li
I-lingwa materna tieghu hija |-Ingliz, u li huwa mwieled I-Indja izda ghex u hadem
fir-Renju Unit ghal aktar minn ghoxrin sena. Spjega li huwa m’ghandux il-
kwalifika ta’ QFM Level 2 fil-lingwa Maltija, izda li huwa jitkellem wahda mil-
lingwi ufficjali ta’ Malta, I-Ingliz. Jirrizulta li fl-ittra li ntbaghtet lir-rikorrent mill-
Agenzija ldentity Malta fis-27 ta’ Dicembru, 2019, huwa gie mgharraf li t-talba
tieghu ghal long-term residence status ma setghetx tigi milqughha ai termini tar-
Regolamenti (S.L. 217.05), ghaliex huwa naqas li jipprezenta evidenza li ghandu
r-rekwiziti li gejjin:
“(a) has obtained a pass mark of at least seventy-five percent and a confirmation of

at least one hundred hours in order to obtain the Living and Working (‘| Belong’
Programme) in Malta course;

(b) has obtained a pass mark of at least sixty-five percent after being assessed by the
competent authorities to have achieved the equivalent of Malta Qualifications
Framework Level 2 in Maltese; and

(c) provides evidence that the necessary fees charged in relation to the courses,
examinations and certificates referred to above have been paid.”

Qrati tal-Gustizzja
Pagna 2 minn 17



Appell Inferjuri Numru 86/2021 LM

Mertu

3.
ghall-fatt li skont il-Kostituzzjoni ta’ Malta, il-lingwi ufficjali ta’ pajjizna huma I-
Ingliz u I-Malti. Qal li ghalhekk il-Legislazzjoni Sussidjarja 217.05 ma tistax tmur

kontra I-Kostituzzjoni u tesigi li min japplika ghal long-term resident status ikun

Fir-rikors tal-appell tieghu quddiem il-Bord, ir-rikorrent ghamel riferiment

jitkellem il-Malti.

Id-Decizjoni Appellata

4.
li r-rikorrent nagas milli jipprezenta prova li hu kien attenda ghal xi kors fil-

Lingwa Maltija, u ghalhekk ¢ahad l-appell tieghu, wara li ghamel is-segwenti

Permezz tad-decizjoni moghtija fid-9 t’Awwissu, 2021, il-Bord iddecieda

konsiderazzjonijiet:

“This is an appeal from a decision issued by Identity Malta on the 27th December,
2019, wherein Identity Malta informed appellant that his application submitted on
the 5th of September, 2019 in connection with his claim to hold a long term residence
status in Malta cannot be acceded to as when carrying out their due diligence, it
resulted that appellant failed to meet the requirements specified hereunder.

Appellant failed to meet the requirements mentioned in sub-article 3 of Article 5 of
S.L. 217.05 of the Laws of Malta. (fn. 1 (3) In order to be eligible to apply for long-
term resident status, a third country national shall provide evidence that he has
complied with the following integration conditions, namely: (a) in the last twelve
months immediately prior to the application for long-term resident status he has
attended a course organised by the public employment service or any other
competent authority of at least one hundred hours having as its subject matter the
social, economic, cultural and democratic history and environment of Malta, and that
he provides evidence certifying that he has attended at least one hundred hours of
the lessons of these courses with satisfactory attention and that he has achieved an
examination pass mark of at least seventy five percent; (b) has obtained a pass mark
of at least sixty-five percent after being assessed by the competent authorities to
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have achieved the equivalent of Malta Qualifications Framework Level 2 in Maltese;
and (c) provides evidence that the necessary fees charged in relation to the courses,
examinations and certificates referred to above have been paid.)

Appellant lodged his appeal dated 4th January, 2020, received by the Immigration
Appeals Board on the 6th of January, 2020 in terms of law. Decision was received by
appellant on the 2nd of January, 2020, thus appeal was filed within the time set.

The Director for Citizenship and Expatriate Affairs filed his reply stating that Identity
Malta’s refusal should be confirmed.

The Immigration Appeals Board will examine appellant’s appeal in terms of law and
consider appellant’s plea wherein this Board is being requested to uphold this appeal.

Facts of the case

In his appeal, appellant reiterates that he has been in Malta since the year 2012. In
this regard a document issued by Jobsplus was presented showing appellant’s history.
Appellant was born in India and his mother tongue is English, which he speaks fluently.
Appellant makes reference to the Constitution of Malta reaffirming that he speaks
one of the two official languages spoken in Malta. Appellant argues that if the
Immigration Act is in line with the Constitution, then accordingly he meets the
requirements set out. Appellant requests a reconsideration of Identity Malta’s
decision.

Appellant presented various documents showing proof of employment, his profit and
loss account showing that he is financially independent and that he will not resort to
state assistance, besides that he duly pays his taxes. Renewal of his employment with
CPRD until September 2024, references accrediting applicant’s dedication to his work,
colleagues and patients.

The Maltese Constitution

In his appeal, appellant makes reference to the Constitution of Malta, namely Article
5 of the Constitution of Malta which reads:

(1) The National language of Malta is the Maltese language.

(2) The Maltese and the English languages and such other language as may be
prescribed by Parliament (by a law passed by not less than two-thirds of all the
members of the House of Representatives) shall be the official languages of Malta
and the Administration may for all official purposes use any of such languages:
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Provided that any person may address the Administration in any of the official
languages and the reply of the Administration thereto shall be in such language.

(3) The language of the Courts shall be the Maltese language:

Provided that Parliament may make such provision for the use of the English
language in such cases and under such conditions as it may prescribe.

(4) The House of Representatives may, in regulating its own procedure, determine
the language or languages that shall be used in Parliamentary proceedings and
records.

It must be pointed out in terms of the Constitution of Malta, Article 1 makes it very
clear that Malta’s national language is Maltese. Article 5(2) goes on to say that
Maltese and English and any other language as may be passed by not less than two
thirds majority of all members of the House of Representatives, shall be the official
language.

There is certainly a difference between National Language and the Official Language.
National language is the language spoken by the majority of the population which
reflects the identity of a country, whilst the official language is the language used by
the administration and is used widely not just for communication but also for
correspondence.

S.L. 217.05 of the Laws of Malta

Article 5 lists down the requirements which an applicant needs to meet in order to be
eligible for Long Term residency. According to the decision given by Identity Malta,
appellant failed to meet the requirements listed in sub-article 3 of Article 5 of S.L.
217.05. Appellant was never asked to learn or speak Malta’s national language, which
is the Maltese Language. Sub-article 3 defines what is expected from an applicant.

“”

.. in the last twelve months immediately prior to the application for long term
resident status he has attended a course organised by the public employment service
or any other competent authority of at least one hundred hours having as its subject
matter the social, economic, cultural and democratic history and environment of
Malta, and that he provides evidence certifying that he has attended at least one
hundred hours of the lessons of these courses with satisfactory attention and that he
has achieved an examination pass mark of at least seventy-five percent and has
obtained a pass mark of at least sixty-five percent after being assessed by the
competent authorities to have achieved the equivalent of Malta Qualifications
Framework Level 2 in Maltese and provides evidence that the necessary fees charged
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in relation to the courses, examination and certificates referred to above have been
paid.”

During the hearing of this appeal, appellant presented documented evidence showing
that he attended all 8 lessons of stage 1 of the I-Belong Maltese course and passed
achieving 99% of the marks. Appellant confirmed that once he passes stage 1 he will
register to follow stage 2.

Nowhere in article 5(3) is it mentioned that an applicant needs to become fluent in
the Maltese language, but makes it clear that an applicant needs to have attended a
course as stipulated of at least one hundred hours and that he achieves a pass mark
of at least 65%. Appellant to date has not met this requirement.

Article 5 of EU Directive 2003/109/EC namely conditions for acquiring long-term

resident status

In its paragraph 6, 7 and 8 mention the criterion required for acquiring long-term
residence status. Mainly it is the duration of residency in that particular the territory
of a Member State. Residence should be both legal and continuous in order to show
that the person has put down roots in the country, with a degree of flexibility so that
account can be taken of circumstances in which a person might have to leave the
territory on a temporary basis.

Paragraph 7 speaks of adequate resources and sickness insurance, to avoid becoming
a burden for the Member State. Member States, when making an assessment of the
possession of stable and regular resources may take into account factors such as
contributions to the pension system and fulfilment of tax obligations. Finally,
paragraph 8 goes on to indicate that those nationals who wish to acquire and
maintain long-term resident status should not constitute a threat to public policy or
public security.

Article 1(a), (b) is a repetition of the preamble indicated above. Article 2 however
requires that Member States may require third country nationals to comply with
integration conditions in accordance with National law.

This is the only requirement which appellant has to date failed to meet. Also, Directive
speaks of integration and Malta’s national law is trying to achieve this by requesting
applicants to join and successfully attend the requirement in article 5 sub-article 3(a),
(b), (c) of SL217.05. Applicants are not being requested to become proficient in
Maltese but to achieve knowledge of the social, economic, cultural and democratic
history and environment of Malta.
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Decide

The Immigration Appeals Board refers to sub-legislation 217.05, article 5 sub-article
3(a), (b) and (c) which requires that an applicant applying for long-term residency
status must have attended a course organised by the public employment service or
any other competent authority of at least one hundred hours having as its subject-
matter the social, economic, cultural and democratic history and environment of
Malta, and that he provides evidence certifying that he has attended at least one
hundred hours of the lessons of these courses with satisfactory attention and that he
has achieved an examination pass mark of at least seventy five percent and has
obtained a pass mark of at least sixty-five percent after being.

Appellant failed to provide proof that he has met this requirement.

The remainder of the requirements listed have all been satisfied as otherwise Identity
Malta would have also indicated them in their letter of refusal.

In view of the above and in terms of law, the Immigration Appeals Board rejects
appeal.

In regard to appellant’s single permit renewal and now that the long term residency
status appeal has been decided, by means of this judgment, the Immigration Appeals
Board orders Identity Malta to renew applicant’s single permit application in terms of
law within one (1) week from date of this judgment.”

L-Appell

5. L-appellant ressaq |-appell tieghu mid-decizjoni appellata fit-18
t’Awwissu, 2021, fejn talab lil din il-Qorti thassar, tirrevoka u tikkancella d-
decizjoni moghtija fid-9 t’Awwissu, 2021, fl-ismijiet premessi, u dan billi
tirrevoka d-decizjoni ta’ rifjut kontra tieghu dwar I-applikazzjoni tieghu ghal
status ta’ resident li jogghod ghal Zzmien twil, u konsegwentement tilqa’ t-talba
tieghu sabiex jinghata I-istatus ta’ resident li jogghod ghal zmien twil ai termini
tar-Regolamenti dwar Status ta’ Residenti li joqoghdu ghal Zmien Twil (Cittadini
ta’ Pajjizi Terzi).
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6. L-appellant spjega li huwa ilu jghix Malta ghal madwar disa’ snin, fejn
jahdem bhala tabib licenzjat, u dan b’effett minn Gunju 2012. Spjega li fil-bidu
huwa kien jahdem bhala tabib permezz tas-single permit, izda wara |-2015 huwa
beda jahdem fuq bazi self-employed permezz ta’ permess ta’ residenza u
licenzja tal-impjieg li jiggeddu kull sena. Qal li kemm ilu Malta huwa hadem
f'diversi postijiet, dejjem fil-qasam tas-sahha, kemm fis-settur privat kif ukoll
f'dak pubbliku, u fil-prezent huwa jahdem bhala kuntrattur self-employed fejn
jimpjega mieghu ghadd ta’ tobba Maltin. Qal ukoll li tul dawn is-snin huwa
dejjem ikkontribwixxa ghall-ekonomija Maltija billi hallas it-taxxa dovuta u |-
kontribuzzjonijiet tas-sigurta socjali, u gatt ma kien ta’ piz fuq il-pajjiz. Qal ukoll
li huwa ghandu kondotta netta u li jhossu Malti minhabba li integra sew fis-
so¢jeta Maltija. Zied jghid |li minkejja dan kollu, huwa jiffac¢ja ghadd ta’
problemi kull darba li japplika sabiex igedded il-permess ta’ residenza u I-licenzja
tal-impjieg tieghu, u dan minhabba ostakli li joholqu |-istakeholders involuti fir-
renewals, fosthom |-Agenzija Identity Malta u |-JobsPlus. Qal li sabiex jevita
dawn il-problemi, f'Dicembru tal-2019 huwa applika ghal status ta’ resident li
jogghod ghal zmien twil ai termini tar-Regolamenti dwar Status ta’ Residenti li
jogoghdu ghal Zmien Twil (Cittadini ta’ Pajjizi Terzi), liema status gie rifjutat fuq
il-premessa li l-appellant ma pprezentax bizzejjed evidenza ta’ mizuri ta’
integrazzjoni, fosthom il-kors I-Belong u I-kors tal-Malti. Qal ukoll li minkejja li
fil-mori tal-proceduri quddiem il-Bord, huwa pprezenta kopja tar-rizultati tal-
kors tal-Malti li attenda u ghadda minnu b’99% tal-marki, I-appell tieghu xorta
wahda gie rifjutat ghar-raguni li huwa nagas milli jattendi kors organizzat mis-
servizz tax-xoghol pubbliku jew kull awtorita kompetenti ohra, u li kien

jikkonsisti ghall-angas minn mitt siegha, u li kellu bhala materji tas-suggetti I-
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ambjent u l-istorja socjali, ekonomika, kulturali u demokratika ta’ Malta, ai
termini tar-Regolament 3(a) tal-Legislazzjoni Sussidjarja 217.05. L-appellant
sostna li f'dan il-kaz il-Bord ghamel apprezzament zbaljat kemm tal-fatti kif ukoll

tal-ligi.

7. L-appellant gal li fil-fehma tieghu, kemm il-kors tal-Malti kif ukoll il-kors
tal-ambjent u l-istorja socjali, ekonomika, kulturali u demokratika ta’ Malta
kkontemplati fir-Regolament 3(a) tal-Legislazzjoni Sussidjarja 217.05, huma
mahsuba bhala mizuri ta’ integrazzjoni sabiex espatrijati jintegraw ruhhom mal-
poplu Malti gabel jinghataw status ta’ resident li joqghod ghal zmien twil. Qal
ukoll li fiz-zmien li huwa ilu jghix Malta, hu mhux talli integra bis-shih mal-poplu
Malti, talli lum huwa bniedem rispettat ferm fis-soc¢jeta Maltija, u jimpjega
mieghu ghadd ta’ tobba Maltin li jithallsu minnu, filwagt li jahdem ma’ tliet
entitajiet governattivi differenti, jigifieri mal-Ministeru ghall-Affarijiet Barranin,
mal-Kummissjoni ghad-Drittijiet ta’ Persuni b’Dizabilita u mac-centri ta’
detenzjoni tal-immigranti. Qal ukoll li fil-fehma tieghu, il-Bord nagas milli jiehu
konjizzjoni tal-fatti rilevanti tal-kaz, jigifieri |-fatt li huwa integra bis-shih mal-
poplu Malti, bir-rizultat li bid-decizjoni tieghu |-Bord mar kontra l-ispirtu tar-

Regolamenti tal-Legislazzjoni Sussidjarja 217.05.

8. L-appellant gal ukoll li fit-tieni lok, il-Bord nagas milli jiehu konjizzjoni tal-
argument tieghu dwar l-infringement proceedings varati mill-Kummissjoni
Ewropea dwar id-differenza fir-rekwiziti applikabbli ghal proceduri ta’ status ta’
resident li jogghod ghal Zzmien twil, u dawk applikabbli ghall-pro¢eduri ta’
c¢ittadinanza b’naturalizzazzjoni. Qal li I-imsemmija infringement proceedings

gew imnedija abbazi tal-fatt li r-rekwiziti dwar integrazzjoni applikabbli ghall-
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proceduri ta’ status ta’ resident li jogghod ghal zmien twil, huma ferm aktar
oneruzi minn dawk applikabbli ghal ¢ittadinanza b’naturalizzazzjoni. L-appellant
gal li filwaqt |i persuna tista’ tinghata certifikat ta’ naturalizzazzjoni bhala
cittadin ta’ Malta jekk tissodisfa lill-Ministru li hija tkun irrisjediet f'Malta matul
il-perijodu ta’ tnax-il xahar minnufih qabel id-data tal-applikazzjoni, li matul is-
sitt snin minnufih gabel I-imsemmi perijodu, ikun irrisjeda f’Malta ghal perijodi
li jammontaw b’kollox ghal mhux angas minn erba’ snin, li jkun jaf tajjeb bil-
Malti jew bl-Ingliz, u li jkun ta’ kondotta tajba u cittadin tajjeb ta’ Malta, persuna
bhalu, li semplicement jixtieq li jinghata estensjoni ta’ hames snin ta’ residenza,

irid ikun suggett ghal korsijiet ta’ integrazzjoni, apparti minn tali rekwiziti.

9. L-appellant gal ukoll li I-Bord ghamel apprezzament zbaljat tal-fatti meta
ordna lid-Direttur appellat igedded il-permess tas-single permit tal-appellant fi
zmien gimgha mid-data tad-decizjoni. Qal li s-single permit mhux applikabbli
ghac-cirkostanzi tieghu, ghaliex bhala haddiem self-employed huwa intitolat li
jirrisjedi u jahdem f'Malta abbazi ta’ permess ta’ residenza u licenzja tal-impjieg
li jiggeddu kull sena. Qal li fil-kaz tieghu |-permess ta’ residenza u licenzja tal-
impjieg ghadhom validi sat-28 ta’ Novembru, 2021 u b’hekk id-decizjoni tal-
Bord li ordna lid-Direttur igeddidlu s-single permit fi zmien gimgha mid-data tad-

decizjoni, ma tista’ qatt tigi reza ezegwibbli.

Ir-Risposta tal-Appell

10. L-appellat fir-risposta tieghu wiegeb li l-appell intavolat mill-appellant
mhux proponibbli minhabba li dak li gieghed jitlob l-appellant huwa revizjoni
tal-fatti li gew migjuba quddiem il-Bord tal-Appelli dwar I-Immigrazzjoni. L-
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appellat qal li I-appellant ma jagbilx mal-parti tad-decizjoni appellata fejn intqal
li huwa ma jissodisfax ir-regolament 5(3)(a) tal-Ligi Sussidjarja 217.05. L-appellat
gal li ai termini tal-artikolu 25A (8) tal-Att dwar I-Immigrazzjoni, id-decizjoni tal-
Bord tal-Appelli dwar |-Immigrazzjoni hija wahda finali u m’hemmx appell
minnha ghajr fuq punti ta’ dritt. L-appellant isostni li ladarba dan |-appell huwa

bbazat fuq punti ta’ fatt, ghandu jigi ddikjarat irritu u null.

11. L-appellat qal li jekk wiehed janalizza I-mertu tad-decizjoni tieghu u tal-
Bord, ghandu jasal ghall-konkluzjoni li I-aggravji mressqa mill-appellant huma
fil-maggor parti taghhom irrilevanti u m’ghandhom x’jagsmu xejn mal-fatt li I-
appellant ma ssodisfax ir-regolament 5(3)(a) tal-Ligi Sussidjarja 217.05. L-
appellat kompla jghid li I-fundus tar-rifjut ghal-long term residence application
tal-appellant huwa bbazat fuq il-fatt li huwa naqas milli jattendi ghal kors ta’
living and working in Malta, minimu ta’ 100 siegha, u li jgib marka ta’ mhux
angas minn 75%. Qal li dan ir-rekwizit ghandu jitgies necessarju bhala mizura
ta’ integrazzjoni fis-socjeta Maltija, u ghandu jkun evidenti li |-appellant ma
jissodisfax dan ir-rekwizit, u ghalhekk ma jistax jifhem ghal liema raguni I-
appellant gieghed jippretendi li ghandu jinghata long term residence status. L-
appellat qal li kull riferiment ghal infringement proceedings kemm mill-Bord tal-
Appelli dwar I-Immigrazzjoni kif ukoll mill-appellant, huwa zbaljat ghal diversi
ragunijiet. Spjega li dawk il-pro¢eduri ghadhom sub judice u sotto esame u
ghalhekk I-ebda awtorita jew organu iehor m’ghandu jghaddi xi gudikat jew
konsiderazzjonijiet fuq infringement proceedings li mhumiex maghluga. Qal
ukoll li din il-Qorti m’ghandhiex tarroga gurisdizzjoni residwali sabiex tisma’,

anki fuq bazi prima facie, u tghaddi gudikat fuq proceduri ta’ infringement. Qal
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li I-Istat la ghandu jigi ppregudikat u langas favorit billi jkun hemm gudikat minn
organu gudizzjarju dwar infringement proceedings. Ghal dawn ir-ragunijiet,
spjega l-appellat, dan l-aggravju huwa wiehed palezament improponibbli u

ghandu jigi dikjarat bhala tali.

12. L-appellat zied jghid li r-riferiment ghall-infringement proceedings huwa
zbaljat ukoll, ghaliex dawn il-proceduri jirreferu ghar-rekwiziti tal-lingwa u mhux
ghar-rekwiziti tal-kors imsemmi fl-appell. Qal li r-rekwizit tal-lingwa gie
sodisfatt, u ghalhekk kull riferiment ghal dawn |-infringement proceedings huwa

irrilevanti.

13. L-appellat gal ukoll li r-rifjut tal-Agenzija Identity Malta huwa bbazat fuqg
rekwizit statutorju ai termini ta’ ligi li implimentat id-direttiva 2003/109/KE, u |-

artikolu 5(2) tal-imsemmija Direttiva li jistipula illi:

“Member States may require third-country nationals to comply with integration
conditions, in accordance with national law.”

Ir-recital 4 tal-istess Direttiva jipprovdi li:

“The integration of third-country nationals who are long-term residents in the
Member States is a key element in promoting economic and social cohesion, a
fundamental objective of the Community stated in the Treaty.”

14. L-appellat gal ukoll li huwa minnu li I-appellant ghandu residence permit
abbazi ta’ status ta’ self-employed, u mhux single permit, u dan huwa validu sat-
28 ta’ Novembru, 2021. Qal li I-appellant ser jibga’ jgawdi dak I-istatus u jista’
jerga’ japplika sabiex igeddu. Zied jghid li dan ma jfissirx li I-konsiderazzjonijiet
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maghmula mill-Bord u d-decizjoni per se hija invalida, izda dik il-parti tad-
decizjoni fejn gie ordnat li l-appellant jinghata single permit, ghandha tigi
skartata u/jew sorvolata. L-appellat gal li ma hemm xejn x’ixekkel lill-appellant
milli jsegwi |-kors mitlub fir-regolament 5(3)a) tal-Ligi Sussidjarja 217.05, u jerga’
japplika ghal long term residence status. Qal ukoll li dan il-kors huwa offrut bla
finalment gal ukoll li din il-Qorti m’ghandhiex il-poter tordna lill-Agenzija
Identity Malta taghti long term residence status lill-appellant, ghaliex din il-Qorti
ma tarrogax poteri decizjonali tal-awtoritajiet, izda tista’ tasal biss biex tordna

r-revoka tad-decizjoni tal-Bord.

Konsiderazzjonijiet ta’ din il-Qorti

15. 1l-Qorti kkonsidrat il-fatti li wasslu ghal dawn il-proc¢eduri. L-appellant
huwa cittadin ta’ pajjiz terz li ilu jghix u jahdem hawn Malta bhala tabib ghal
diversi snin. Fir-rikors tal-appell tieghu, ir-rikorrent jghid li huwa jesperjenza
problemi kull darba li jigi biex igedded il-permess ta’ residenza u I-licenzja tal-
impjieg tieghu, u huwa ghalhekk li applika ghal status ta’ resident li joqghod ghal
zmien twil, sabiex jevita li jhabbat wiccu ma’ problemi amministrattivi kull darba
li jaghmel applikazzjoni bhal din. ll-long-term residence permit li applika ghalih
[-appellant gie rifjutat wara li gie stabbilit mill-Agenzija Identity Malta u wara
mill-Bord tal-Appelli dwar I-immigrazzjoni li I-appellant ma ssodisfax ir-rekwiziti
tas-sub-artikolu (3) tal-Legislazzjoni Sussidjarja 217.05, li jelenka diversi
kundizzjonijiet li applikant irid jissodisfa sabiex jitqgies li gieghed jintegra fis-

socjeta Maltija u b’hekk jinghata I-long-term residence permit.

Qrati tal-Gustizzja
Pagna 13 minn 17



Appell Inferjuri Numru 86/2021 LM

16. Id-Direttur appellat fir-risposta tieghu qal li l-appell intavolat mill-
appellant ghandu jigi rifjutat ghaliex dan |-appell huwa bbazat fuq punti ta’ fatt
u mhux fug punti ta’ dritt, u ghalhekk ghandu jitgies li mhux ammissibbli stante
li appelli minn decizjonijiet tal-Bord jistghu jsiru biss fug punti ta’ dritt u mhux
fug punti ta’ fatt. Fil-fatt l-artikolu 25A(8) tal-Kap. 217 tal-Ligijiet ta’ Malta
jistipula illi:

“Id-decizjonijiet tal-Bord ghandhom ikunu finali hlief ghar-rigward ta’ punti ta’ dritt

decizi mill-Bord rigward decizjonijiet li jkunu jolgtu persuni bhal dawk imsemmija fit-

Tagsima lll, li minnhom jista’ jkun hemm appell fi Zzmien ghaxart ijiem quddiem il-
Qorti tal-Appell (Gurisdizzjoni Inferjuri).”

L-ewwel aggravju: [il-Bord ghamel apprezzament zbaljat tal-fatti]

17. Fl-ewwel aggravju tieghu |-appellant jghid li I-Bord ghamel apprezzament
zbaljat tal-fatti li kellu quddiemu. L-appellant ghamel riferiment ghall-korsijiet
ikkontemplati fir-Regolament 3(a) tal-Legislazzjoni Sussidjarja 217.05, u qal li
dawn huma mahsuba sabiex jghinu lill-espatrijati jintegraw ruhhom fis-soc¢jeta
Maltija. Kompla jghid li huwa integra fis-socjeta Maltija b’diversi modi, fosthom
billi jahdem u jhallas it-taxxa fil-pajjiz, u anki jimpjega persuni Maltin mieghu, u
dan minkejja li jirrizulta li fil-fatt huwa naqas milli jattendi ghall-korsijiet kollha
msemmija fil-Legislazzjoni Sussidjarja. Fil-fehma tal-appellant ghalhekk, din il-
Qorti ghandha ssib li I-Bord bid-decizjoni tieghu mar kontra [-ispirtu tal-
Legislazzjoni Sussidjarja applikabbli ghac¢-c¢irkostanzi tal-kaz, ghaliex l-appellant
wera b’diversi modi li huwa integra fis-socjeta Maltija, anki jekk m’attendiex

ghal-lezzjonijiet u I-korsijiet stipulati fil-Legislazzjoni Sussidjarja.
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18. 1l-Qorti tqis illi permezz tal-ewwel aggravju tieghu l-appellant gieghed
jitlob lil din il-Qorti taghmel ri-ezami tal-fatti u tal-provi migjuba quddiem I-
awtorita kompetenti u quddiem il-Bord, bit-tama |i din il-Qorti tasal ghal
konkluzjoni differenti minn dik li waslu ghaliha I-Agenzija Identity Malta u |-Bord
tal-Appelli dwar I-immigrazzjoni. Dan il-Qorti ma tistax taghmlu. Hawn il-Qorti
sejra ticcita minn dak li qalet din il-Qorti diversament preseduta fid-decizjoni fl-
ismijiet Emmanuel Mifsud vs. Kummissjoni ghall-Kontroll tal-lzvilupp?, fejn

inghad illi:

“Din il-Qorti tista’ tirrevedi biss kwistjonijiet dwar punti ta’ dritt decizi mill-Bord. Dan
ifisser li m’hemmx appell fug kwistjonijiet ta’ fatt, fugq kwistjonijiet ta’ apprezzament
ta’ provi. Biex appell ikun ammissibbli, il-kwistjoni trid tkun necessarjament dwar
kwistjoni ta’ dritt, li tkun gamet kontroversja dwarha, li tkun giet diskussa u elucidata
fil-motivazzjoni u li tkun giet definita fid-decizjoni appellata.”

19. Permezz tal-ewwel aggravju tieghu, l-appellant donnu gieghed jistieden
lil din il-Qorti tghaddi gudizzju dwar jekk bil-profil tieghu u bil-kontribut li huwa
ta lis-socjeta Maltija tul is-snin li ilu jghix hawn Malta, hu ghandux jitqgies li
integra fis-so¢jeta Maltija b’mod suffi¢jenti. L-appellant donnu gieghed
jargumenta wkoll li hemm lok fejn din il-Qorti ssib li I-kontribut li huwa ta lis-
socjeta Maltija tul is-snin li ilu jghix hawn Malta, jista’ b’xi mod jeghleb ir-
rekwizit li jattendi |-korsijiet imsemmija fil-Legislazzjoni Sussidjarja 217.05, xi
haga li gie ppruvat li huwa nagas milli jaghmel. Din il-Qorti hija prekluza milli
tasal ghal din il-konkluzjoni, u hija I-ligi stess li tipprekludiha milli taghmel dan.
Fi kwalunkwe kaz il-ligi hija ¢ara u s-sub-inciz (3) tas-sub-artikolu (5) tal-

7

Legislazzjoni Sussidjarja jistipula li, ‘cittadin ta’ pajjiz terz ghandu jgib provi

131.05.1996.
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(sottolinear tal-Qorti), u fi kwalunkwe kaz il-hsieb tal-legislatur kien li persuni
bhall-appellant igibu prova li huma geghdin isegwu I-korsijiet stipulati fil-
Legislazzjoni Sussidjarja, u |-ebda fattur iehor m’ghandu jitgies li jiehu post
dawn il-korsijiet stipulati fil-ligi. Ghaldagstant tqis illi I-ewwel aggravju tal-

appellant mhuwiex gustifikat u tichdu.

It-Tieni Aggravju: [lI-Bord ghamel apprezzament zbaljat tad-dritt]

20. L-appellant ghamel riferiment ghall-infringement proceedings mibdija
mill-Kkummissjoni Ewropea in vista tal-fatt li r-rekwiziti marbuta mal-
integrazzjoni applikabbli ghall-pro¢eduri ta’ status ta’ resident li jogghod ghal
zmien twil, huma aktar oneruzi mir-rekwiziti sabiex persuna titgies cittadina

permezz tan-naturalizzazzjoni.

21. ll-Qorti tirrileva li filwaqt li huwa minnu li I-Kkummissjoni Ewropea nediet
infringement proceedings fir-rigward, madanakollu I-proc¢ess ghadu mhux
konkluz u ghad mhemm |-ebda decizjoni kontra Malta dwar din I-anomalija bejn
ir-rekwiziti li jridu jigu sodisfatti ghaz-zewg cirkostanzi differenti. Jirrizulta wkoll
li d-Direttiva 2003/109/KE tistipula li I-Istati Membri jistghu jitolbu ¢ittadini
minn pajjizi terzi jikkonformaw mal-kundizzjonijiet tal-integrazzjoni skont il-ligi
nazzjonali ta’ dak il-pajjiz, u li proprju s-subinc¢iz (3) tas-sub-artikolu (5) tal-
Legislazzjoni Sussidjarja 217.05 kien imfassal proprju biex jindirizza dan ir-
rekwizit. F'dan l-istadju, ladarba |-imsemmi rekwizit ghadu jifforma parti mil-ligi

Maltija, din il-Qorti ma tistax issib li I-Bord ghamel apprezzament zbaljat tal-ligi

Qrati tal-Gustizzja
Pagna 16 minn 17



Appell Inferjuri Numru 86/2021 LM

applikabbli, u ghalhekk tqis li dan |-aggravju tal-appellant mhuwiex gustifikat, u

tichdu wkoll.

Decide

Ghar-ragunijiet premessi, din il-Qorti gieghda tiddeciedi dwar l-appell tal-
appellant billi tichdu, filwaqt li gieghda tikkonferma d-decizjoni appellata fl-
intier taghha, ghajr ghall-parti tad-decizjoni appellata fejn gie deciz li s-single
permit tal-appellant ghandu jiggedded, u dan ladarba gie stabbilit li I-permess
ta’ residenza li ghandu l-appellant inghatalu abbazi tal-istatus tieghu ta’ self-

employed u li dan l-istatus tieghu jista’ jibga’ jiggedded.

L-ispejjez ta’ dan l-appell huma a karigu tal-appellant.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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