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QORTI CIVILI - PRIM’AWLA

(Sede Kostituzzjonali)
ONOR. IMHALLEF DR. MIRIAM HAYMAN LL.D.

Rikors Kostituzzjonali Nru.: 222/2019 MH

IHlum, 30 ta’ Marzu 2022

Anthony Zammit (K.l. 970347M) u martu Mary Louise Zammit (K.1I.
686251M)

VS

L-Avukat tal-Istat u Dorothy Fenech (K.I. 78868M)

I-Qorti:

Rat ir-rikors kostituzzjonali tar-rikorrenti tal-15 ta’ Novembru 2019 li
permezz tieghu gie premess u mitlub:

Jesponu bir-rispett:

[l I-esponenti huma propjetarji tal-fond ossija mezzanin flimkien mal-bejt u I-
arja tieghu immarkat bin-numru disgha (9), “St. Paul”, Triq [-Imhalla, Naxxar
i l-esponenti akkwistaw minghand Reverendu Patrick Zammit, hiu [-esponenti
Anthony Zammit, bhala wiehed mill-fondi formanti parti mill-assi ereditarji illi I-
imsemmi Reverendu Patrick Zammit wiret minghand missieru Carmelo Zammit
u dana permezz ta’ kuntratt fl-atti tan-Nutar Joseph Vassallo-Agius ta’ nhar id-
29 ta’ Settembru, 2005, kopja tan-nota ta’ [-insinwa ta’ liema geghda tigi hawn
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annessa U immarkata bhala “Dokument AZ1” u liema fond ippervjena lill-
imsemmi Reverendu Patrick Zammit b’titolu ta’ prelegat imholli lilu fl-ahhar
testment illi ghamel missieru Carmelo Zammit nhar [-14 ta’ Marzu, 1994 fl-atti

tan-Nutar Agius, kopja ta’ liema geghda tigi hawn annessa u immarkata bhala
“Dokument AZ2”’;

Ili tali fond huwa mikri lill-intimata Dorothy Fenech illi kompliet I-inkwilinat
wara |-mewt ta’ missierha Joseph Fenech u ilu hekk mikri ghal aktar minn
erbghin (40) sena u allura sa minn gabel is-sena 1995;

1lli b’rizultat ta’ [-operat tal-ligi illum il-kera hija fl-ammont ta’ mitejn tlieta u
sittin Euro u sitta u disghin centezmu (€263.96) fis-sena,

Illi I-esponenti huma obbligati bil-ligi illi jéeddu il-kirja indefinittivament
minhabba [-provvedimenti tal-Kap. 69 tal-Ligijiet ta’ Malta (L-Ordinanza li
Tirregola t-Tigdid tal-Kiri tal-Bini), b’mod partikolari I-artikolu 3 ta’ I-istess
Kap, u ghalhekk huma la jistghu jirriprendu [-pussess tal-fond taghhom u langas
ghandhom aspettattiva ragjonevoli meta [-pussess ta’ tali fond jista’ qatt jinghata
lilhom;

[li inoltre I-kera hija iffissata mil-ligi u ma tistax tinbidel, minkejja illi [-prezzijiet
fis-suq dejjem jgholew u llum il-gurnata tezisti diskrepanza enormi bejn il-kera
annwali mill-fond in kwistjoni u d-dhul li I-istess fond jista’ jgib fuq is-Suq miftuh,

Ili minkejja d-dfiul fis-sehih ta’ I-Att X tas-sena 2009, inkluz I-artikolu 1531C tal-
Kap. 16 tal-Ligijiet ta’ Malta, sabiex tigi imtaffija [-ingustizzja li I-ligijiet specjali
tal-kera halqu versu s-sidien tal-proprjeta, dan |-Att effettivament ma jghinx lill-
esponenti ghar-raguni illi I-kera massima permessa xorta wahda hija ferm baxxa
bid-diskrepanza enormi imsemmija fil-paragrafu precedenti u dana kif jirrizulta
mir-relazzjoni ippreparata mill-Perit Ivan Bondin, liema relazzjoni geghda tigi
hawn annessa u immarkata bhala “Dokument AZ3 ",

i |-kirja in kwistjoni tibga’ tiggedded minkejja r-rieda tas-sidien u f’dawn ic-
cirkostanzi bl-istat li hija |-ligi, l-esponenti effettivament ma ghandhom [-ebda
tama reali li qatt jiksbu jew dhul reali mill-fond in kwistjoni jew il-pussess effettiv
ta’ l-istess fond u dana billi, kif inghad, [-istess kirja tiggedded awtomatikament
bis-sahha tal-ligijiet specjali tal-kera u l-esponenti ma ghandhom [-ebda dritt illi
Jjirrifjutaw li jgeddu I-Kirja;

1lli b’dan il-mod, f’dawn ic¢-cirkustanzi u minhabba [-istess ligijiet specjali tal-
kera, inkluzi [-Kap. 69 tal-Ligijiet ta’ Malta (L-Ordinanza li Tirregola t-Tigdid
tal-Kiri tal-Bini), b’mod partikolari I-artikolu 3 ta’ I-istess, u l-artikolu 1531C
tal-Kap. 16 tal-Ligijiet ta’ Malta, [-esponenti gew u geghdin jigu imc¢ahda mit-

2



222/19 MH

tgawdija tal-proprjeta taghhom minghajr ma geghdin jinghataw kumpens xieraq
ghat-tehid tal-pussess ta’ l-istess proprjeta taghhom,

1lli ghalhekk fil-konfront ta’ [-esponenti gie miksur, qieghed ikompli jigi miksur
u x’aktarx ser ikompli jigi miksur [-artikolu 37 tal-Kostituzzjoni ta’ Malta u -
Ewwel Artikolu ta’ [-Ewwel Protokoll li hemm mal-Konvenzjoni ghall-
Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet Fundamentali inkorporata
fil-Ligijiet ta’ Malta bis-sahha tal-Kap. 319 tal-Ligijiet ta’ Malta u dana
principarjament billi: (i) ir-relazzjoni lokatizja bejn l-esponenti u I-intimata
Dorothy Fenech giet u bagghet tigi imposta fuq l-esponenti b’mod obbligatorju
u (i) I-kera hija wahda ferm baxxa kif hawn fuq spjegat;

[i I-esponenti ippruvaw jaslu bil-kelma t-tajba ma’ [-intimata Dorothy Fenech
sabiex jersqu ghall-ftehim gdid ta’ kirja versu kera awmentata izda ferm inqas
mill-prezzijiet tas-suqg sabiex jigu evitati I-proceduri odjerni izda wara illi kienet
wriet ruhha propensa illi jintlahaq tali ftehim, [-intimata Dorothy Fenech
gharrfet lill-esponenti illi wara li hadet parir legali hija giet mgharrfa illi hija
intitolata illi tikri I-fond hawn fugq imsemmi bil-kera mizera imsemmija u b’hekk
irrifjutat kull forma ta’ ftehim,

[i I-esponenti umilment jirrilevaw illi dina s-sitwazzjoni irregolari bi ksur tad-
drittijiet fundamentali taghhom hawn fuq invokati temani mit-thaddim tal-Kap.
69 tal-Ligijiet ta’ Malta (L-Ordinanza li Tirregola t-Tigdid tal-Kiri tal-Bini),
b’mod partikolari I-artikolu 3 ta’ I-istess, U l-artikolu 1531C tal-Kap. 16 tal-
Ligijiet ta’ Malta u dina [-Onorabbli Qorti ma tistax tkompli tawtorizza t-thaddim
ta’ ligi fejn l-applikazzjoni taghha kienet, ghadha u ser tibga’ tkun leziva tad-
drittijiet fundamentali tal-bniedem;

Ghal dawn ir-ragunijiet kollha, I-esponenti umilment jitolbu illi dina I-Onorabbli
Qorti jghogobha:

(i) fl-ewwel lok, tiddikjara u tiddeciedi illi [-fatti suesposti jaghtu lok u
Jikkostitwixxu ksur tad-drittijiet fundamentali ta’ I-esponenti senjatament ta’
I-artikolu 37 tal-Kostituzzjoni ta’ Malta u ta’ I-Ewwel Artikolu ta’ [-Ewwel
Protokoll i hemm mal-Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-
Bniedem u tal-Libertajiet Fundamentali inkorporata fil-Ligijiet ta’ Malta
bis-saliha tal-Kap. 319 tal-Ligijiet ta’ Malta,

(ii) fit-tieni lok, tiddikjara u tiddeciedi illi [-Kap. 69 tal-Ligijiet ta’ Malta (L-
Ordinanza li Tirregola t-Tigdid tal-Kiri tal-Bini), b’mod partikolari I-
artikolu 3 ta’ I-istess, U l-artikolu 1531C tal-Kap. 16 tal-Ligijiet ta’ Malta
kif applikati ghall-kaz ta’ [-esponenti jiksru |-jedd fundamentali taghha ghat-
tgawdija pacifika tal-possedimenti taghhom sanciti fl-artikolu 37 tal-
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Kostituzzjoni ta’ Malta u fl-Ewwel Artikolu ta’ [-Ewwel Protokoll i hemm
mal-Konvenzjoni  ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fundamentali inkorporata fil-Ligijiet ta’ Malta bis-sahha tal-
Kap. 319 tal-Ligijiet ta’ Malta;

(iii) fit-tielet lok, taghti dawk [-ordnijiet, tohrog dawk I-atti u taghti dawk id-
direttivi li tqis xierqa sabiex twettaq, jew tizgura t-twettiq tad-drittijiet
fundamentali ta’ I-esponenti hekk kif garantiti taht il-Kostituzzjoni ta’ Malta
u taht il-Konvenzjoni ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajietr Fondamentali u dana inkluz izda mhux limitatament billi (a)
tiddikjara u tiddeciedi illi l-intimata Dororthy Fenech ma tistax tibga’
tibbaza l-okkupazzjoni taghha tal-fond ossija mezzanin mibni fuq zewg
sulari flimkien mal-bejt u l-arja tieghu immarkat bin-numru immarkat bin-
numru disgha (9), “St. Paul”, Triq [-Imhalla, Naxxar fug il-protezzjoni
moghtija lilha bid-dispoZizzjonijiet tal-Kap. 69 tal-Ligijiet ta’ Malta (L-
Ordinanza li Tirregola t-Tigdid tal-Kiri tal-Bini) li, in kwantu I-
applikazzjoni ta’ din il-ligi hija inkonsistenti ma’ [-artikolu 37 tal-
Kostituzzjoni ta’ Malta u I-Ewwel Artikolu ta’ [-Ewwel Protokoll li hemm
mal-Konvenzjoni  ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-
Libertajiet Fundamentali inkorporata fil-Ligijiet ta’ Malta bis-sahha tal-
Kap. 319 tal-Ligijiet ta’ Malta, ghandha titgies bla effett bejn il-partijiet; (b)
tordna l-izgumbrament ta’ I-intimata Dorothy Fenech mill-imsemmi fond;
(¢) tikkundanna lill-intimati jew min minnhom ihallsu d-danni materjali
inkluzi dawk rapprezentanti kumpens biex jaghmel tajjeb ghad-differenza
bejn il-kera fis-suq u |-kera imhallsa mill-inkwilina u (d) tikkundanna lill-
intimati, jew min minnhom, ihallsu kumpens u danni sofferti mill-esponenti
minhabba vjolazzjonijiet tad-drittijiet fundamentali taghihom;

Bl-ispejjez u bl-imghaxijiet legali kontra [-intimati.

Rat ir-risposta tal-Avukat tal-Istat tad-9 ta’ Di¢embru 2019 li permezz
taghha tressqu s-segwenti ec¢cezzjonijiet —

Jesponi bir-rispett:

1Fol 27 et seq
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1. i I-ewwel u gabel kollox, ir-rikorrenti ghandu jgib prova cara tat-
titolu tieghu sabiex juri li huwa [-propjetarju tal-fond in kwistjoni kif ged
jallega fir-rikors promutur. F’dan ir-rigward ghandu wkoll jindika d-data
preciza ta’ meta sar sid il-fond ghaliex [-ilment kostituzzjonali u

konvenzjonali tieghu jista’ jigi kkunsidrat mid-data ta’ meta sar is-Sid tal-

fond mertu ta’ dan il-kaz u mhux gabel;

2. 1lli in linea preliminari wkoll u minghajr pregudizzju, peress li -
proprjeta tidher li tappartjeni biss lir-rikorrent Anthony Zammit, mart ir-
rikorrenti, Mary Louise Zammit, m’ghandhiex locus standi f’dawn il-

proceduri;

3. Wi fil-mertu u minghajr pregudizzju ghall-eccezzjonijiet precedenti,
it-talbiet tar-rikorrenti ghandhom jigu michuda in toto peress li huma
infondati fil-fatt u fid-dritt u dan ghar-ragunijiet segwenti li ged jigu hawn

elenkati minghajr pregudizzju ghal xulxin:

4, i I-Artikolu 37 tal-Kostituzzjoni mhux applikabbli minhabba [i I-
kirja mertu ta’ dan il-kaz hija mharsa bil-Kap. 69 tal-Ligijiet ta’ Malta li
hija ligi li dahlet fis-sehh fid-19 ta’ Gunju 1931 u dan skont ma jipprovdi
I-artikolu 47(9) tal-Kostituzzjoni: “Ebda haga fl-artikolu 37 ta’ din il-
Kostituzzjoni ma ghandha tolgot il-hdim ta’ xi ligi fis-sehih minnufih gabel
It-3 ta’ Marzu 1962 jew xi ligi maghmula fi jew wara dik id-data li temenda
jew tissostitwixxi xi ligi fis-sehh minnufih qabel dik id-data (jew xi ligi [i
minn zZmien ghal Zzmien tkun emendata jew sostitwita bil-mod deskritt fdan

IS-subartikolu)...”;
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5. i barra minn hekk, I-Artikolu 37 tal-Kostituzzjoni huwa
mproponibbli wkoll ghaliex dan [-artikolu japplika biss f’kaz ta’ tehid
forzuz tal-proprjeta. Sabiex wiehed jista’ jitkellem dwar tehid forzuz jew
obbligatorju, persuna trid tigi Zvestita jew spussessata minn kull dritt li
ghandha fuq dik il-proprjeta. Huwa evidenti li fil-kaz prezenti, tali
Zvestiment ma sarx u dan peress li bil-kirja, ir-rikorrenti ma tilifx ghal
kollox il-jeddijiet tieghu fuq il-fond in kwistjoni u ghalhekk dan il-kaz ma
Jjammontax ghal deprivazzjoni totali tal-proprjeta. Fid-dawl ta’ dan kollu,
I-ilment tar-rikorrenti ma jinkwadrax ruhu fil-parametri tal-artikolu 37

tal-Kostituzzjoni u ghandu jigi michud;

6. I11i safejn I-ilment tar-rikorrenti huwa msejjes fug I-Ewwel Artikolu
tal-Ewwel Protokoll tal-Konvenzjoni Ewropea, I-esponenti jirrileva li
skont il-proviso tal-istess artikolu, I-1stat ghandu kull jedd li jghaddi dawk
il-ligijiet li jidhrulu xierqa biex jikkontrolla I-uzu tal-proprjeta skont I-
interess generali. Anki skont il-gurisprudenza kostanti tal-Qorti ta’
Strasburgu, I-Istat igawdi diskrezzjoni wiesgha sabiex jidentifika x’inhu
mehties fl-interess generali u x’mizuri ghandhom jittiehdu sabiex jigu
ndirizzati dawk il-ztigijier socjali. Tali diskrezzjoni tal-legislatur
m'ghandhiex titbiddel sakemm din ma tkunx manifestament minghajr bazi

ragonevoli — li zgur mhux il-kaz;

1. \I-ligijiet [i ged jilmenta minnhom ir-rikorrenti huma mahsuba
sabiex jipprotegu persuni milli jigu mkeccija mid-dar ta’ abitazzjoni
taghhom f’gheluq it-terminu koncess lilhom fil-kuntratt tal-kiri. B hekk
dawn l-artikoli Zgur li ma jistghux jigu kklassifikati bhala mhux legittimi

jew mhux fl-interess generali u I-esponent jara li dawn [-artikoli
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assolutament m’ghandhomx jitgiesu [i jmorru kontra d-drittijiet

fundamentali tal-bniedem;

8. [i I-Ewwel Artikolu tal-Ewwel Protokol ma jikkoncedi ebda dritt li
XI hadd jircievi profit. Allura, fil-kuntest ta’ proprjeta li ged isservi ghall-

finijiet ta’ social housing, Zgur li ma jistax jigi kkontemplat xi dritt simili;

Q. Xieragq jigi sottolineat li dan [-fond gie mikri bi gbil bejn [-antekawza

tar-rikorrent u l-intimata, u I-Istat ma jiffigura mkien f’dan il-ftehim;

10. i jekk ir-rikorrenti ged jilmenta li ged jigi ppregudikat minhabba
I-fatt li I-ammont tal-kera ma jirriflettix il-valur reali tal-fond in kwistjoni,
dan ma jistax jigi rrimedjat bit-tnehhija tal-artikoli tal-Kap. 69 jew tal-
artikolu 1531C; jew bl-izgumbrament tal-okkupanta. Dan ged jinghad
ghaliex ma jkunx jaghmel sens li wiehed jaghraf [-iskop, il-hitiega u I-
legittimita tal-mizuri msemmija biex imbaghad jinnewtralizzahom billi

Jjaghmilhom inapplikabbli bl-iZgumbrament tal-okkupanta;

11. Il l-artikolu 1531F tal-Kap. 16 jaghti tifsira ta’ min hu [-inkwilin
ta’ fond residenzjali u meta wiehed jixtarr dan [-artikolu, jirrizulta kemm
huwa nfondat I-ilment tar-rikorrenti meta jghid li m’ghandux speranza

reali li gatt jikseb lura I-pussess effettiv tal-fond;

Rigward l-emendi li dahlu fis-sehh permezz tal-Att X tal-2009
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12.  Tajjeb li jinghad ukoll li I-emendi li jirrigwardaw il-kera dahlu fis-
sehh wara konsultazzjoni vasta fejn giet ukoll ippubblikata I-White Paper
li g8ib l-isem: “Ligijiet tal-Kera: l-htiega ta’ Riforma” f”Gunju tal-2008;

13. Dan il-process ta’ konsultazzjoni kien process bi tliet saffi:

(i) L-ewwel kien hemm it-tnehdija tal-White Paper li kienet
komplementata minn konsultazzjoni komprensiva li nkludiet (a) diskussjoni
pubblika, (b) interazzjoni ta’ ittri elettronici, centru ghas-sejhat telefonici
u kontribuzzjonijiet fug website; (c) lagghat mal-Kunsill ta’ Malta ghal
Zvilupp Ekonomiku u Socjali u wkoll ma’ korpi kostitwiti u (d)
partecipazzjoni f'mezzi tat-televizjoni, tar-radju u tal-gazzetti. L-

)

interazzjoni ta’ ittri elettronici, Ccentru ghas-sejhat telefoni¢i u
kontribuzzjonijiet fuq website wasslet ghal aktar minn 2,000 reazzjoni u
800 mistogsija i kollha kemm huma nghataw twegiba ndividwali. It-

twegibiet tqieghdu wkoll fil-website - www.rentreform.gov.mt;

(il) It-tieni fazi tal-process ta’ konsultazzjoni giet wara I-
pubblikazzjoni tal-4bbozz ta’ Ligi Numru 17 imsejjah ‘Att biex Jemenda I-
Kodici Civili, Kap. 16’ ippubblikat ’"Novembru 2008 u d-diskussjoni
sussegwenti fug I-Abbozz fil-Kamra tar-Rapprezentanti f’Dicembru 2008
u Jannar 2009;

(iii) It-tielet fazi tal-process ta’ konsultazzjoni kienet tirrigwarda d-
diskussjonijiet li saru bejn il-Timijiet Teknici tal-Gvern u |-Oppozizzjoni

ta’ dak iz-zmien rispettivament,


http://www.rentreform.gov.mt/
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14.  Dan kollu ged jinghad sabiex jintwera li I-emendi ricenti dwar il-
kera ma sarux b’mod superfluwu izda saru wara konsultazzjoni serja u
intensa u wara li nhass il-polz tal-poplu u tal-entitajiet kollha milquta minn

dan l-istitut;

15.  Salv eccezzjonijiet ulterjuri.

GHALDAQSTANT, |-esponent jitlob bir-rispett lil din 1-Onorabbli Qorti
joghgobha tichad il-pretensjonijiet kif dedotti fir-rikors promotur bhala
infondati fil-fatt u fid-dritt stante li r-rikorrent ma sofra I-ebda ksur tad-
drittijiet tal-bniedem u I-libertajiet fondamentali, u dan bl-ispejjez kontra

I-istess rikorrenti.

Rat ir-risposta tal-intimata Dorothy Fenech tal-11 ta’ Frar 20202 permezz ta’
liema ressget is-segwenti ecéezzjonijiet —
Tisottometti, bir-rispett:

1. i fl-ewwel lok, id-dritt ghall-propjeta m'huwiex illimatat la fil-Konvenzzjoni
u langas fil-Kostituzzjoni.

2. ld-dritt ghal-propjeta’ hu soggett ghall-skopijiet pubblici legittimi dimentri
jigu ikkumpensati is-sidien b'mod adekwat:

(a) Fil-Kostituzzjoni dan hu enuncjat b'mod car fl-Art. 37(a) tal-istess; u

(b) 11-Konvenzzjoni u il-gurisprudenza taghha ma taghti ebda jedd lill-applikanti
sabiex jitolbu I-i-zgumbrament tal-esponenti.

3. ll-kuncett u I-iskop ta' kirjiet protetti hu wiehed legittimu u ta' interess pubbliku
skond il-Konvenzzjoni li u il-gurisprudenza taghha (vide Statileo vs Croatia -

2Fol 34 et seq
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sentenza finali datata 10 ta' Lulju 2014-Application no. 12027/10 - par. 122" -
kopja annessa u mmarkata Dok. A);

4. L-ebda gorti m'ghandha il-gurisdizzjoni li tiddeprivi persuna mir-residenza
taghha dimentri din tkun skond il-ligi. L-esponenti m'hiex ged tikkontesta li I-
applikanti jithallsu prezz gust mill-istat stante li il-kirja hi limitata bl-operat tal-
ligi izda ged tikkontesta it-talba ghall-izgumbrament taghha liema talba tilledi
id-dritt taghha ghar-residenza (right to a private and family life - Art. 8 ECHR);

5. i di piu' it-talba ghall-isgumbrament tal-intimata - jekk tintlaga - tmur oltre
mill kwistjoni ta' kumpens gust u timpingi b'mod illegali fuq il-poter legittimu tal-
legislatur li jipprovdi mizuri prottettvi ghal-housing;

6. i I-prezz finanzjarju ta' dawn I-ghanijiet legislattivi legittimi (Art. 3 Kap. 69
u Art. 1531C tal-Kap.16) ghandu jingarr mill-Istat Malti li jrid ihares ukoll id-
drittijiet tas-sidien u mhux biss tal-eluf ta' inkwilini li jikru u m'ghandhomx mezz
biex ikollhom residenza alternattiva bil-prezzijiet tas-suq;

7. lli I-bilanc bejn id-drittijiet tas-sid u l-interess tas-socjeta jigi milhuq jekk |-
istat jinzamm responsabbli ghal-piz finanzjarju relattiv ghal-mizura socjali li hu
illegizla bi skop legittimu.

8. F'dan is-sens I-esponenti taghmel referenza ghar-rekomandazzjonijiet li saru
lil-gvern tal-Kroazja mill-Qorti Ewropea (EctHR) fis-sentenza taghha datata 10
ta' Lulju 2014 fl-ismijiet Statileo v. Croatia (Application n0.12027/10) fejn ma
giex penalizzat il-kuncett ta' Kirjiet protetti izda gie enfasizat fir-
rakomandazzjonijiet lill-Istat mill-Qorti li-bilanc jrid necessarjamenti jissusisti
bejn id-drittijiet tas-sidien tal-propjeta u id-drittijiet tas-socjeta meta jinholqu
tali mizuri socjali u legittimi;

9. Salv eccezzjonijiet ohra skond il-ligi.

Rat il-provi mressga mill-partijiet.

Rat ir-relazzjoni tal-perit inkarigata minnha M’Louise Caruana Galea dwar il-

valur tal-fond mertu tal-proc¢eduri odjerni.

Semghet it-trattazzjoni finali tad-difensuri tal-partijiet.
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Rat li I-kawza thalliet ghall-lum ghas-sentenza.

Rat I-atti kollha tal-kawza.

Ikkunsidrat:

Ir-rikorrenti huma sidien ta’ mezzanin bil-bejt u I-arja tieghu fl-indirizz 9, St Paul,
Triq I-Imhalla gewwa n-Naxxar I-Imsida li jinsab mikri lill-intimata Dorothy
Fenech. L-ilment tar-rikorrenti huwa marbut mal-protezzjoni moghtija lill-
intimata bit-thaddim tal-Ordinanza li Tirregola t-Tigdid tal-Kiri ta” Bini (Kap 69
tal-Ligijiet ta> Malta) partikolarment l-artikolu 3 tal-istess u bl-artikolu 1531C
tal-Kap 16 tal-Ligijiet ta® Malta stante li fil-fehma taghhom dawn ma jilhqux
bilan¢ ta’ proporzjonalita’ bejn id-drittijiet tas-sidien u dawk tal-inkwilini
partikolarment f’dak 1i huwa valur lokatizju stabbilit mill-ligi meta mgabbel mal-
valur lokatizju fis-suq hieles. Dan kollu skont ir-rikorrenti jwassal ghall-ksur tad-
drittijiet fundamentali taghhom kif protetti bl-artikoli 37 tal-Kostituzzjoni tal-
Malta (“il-Kostituzzjoni”) u l-ewwel artikolu tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem u Libertajiet Fundamentali

(“il-Konvenzjoni”’). Huma talbu rimedju effettiv ghal tali lezjoni.

Minn naha taghhom I-intimati rrespingew li jirrespingi |-pretensjonijiet tar-
rikorrenti bhala nfondati fil-fatt u fid-dritt.

A. PROVI

Mill-atti jirrizulta li —

11



222/19 MH

1. Ir-rikorrent Anthony Zammit ipprezenta affidavit® fejn fost ohrajn ta dettalji
dwar il-provenjenza tal-fond in kwistjoni u spjega wkoll ir-ragunijiet li wasslu
lilu u lil martu sabiex iressqu I-ilmenti ta’ natura kostituzzjonali fil-kawza
odjerna. Huwa sahaq li ghandu jir¢ievi kumpens adegwat sabiex jaghmel tajjeb
ghall-vjolazzjoni tad-drittijiet fundamentali tar-rikorrenti ghat-tgawdija tal-

propjeta’.

2. L-intimata Dorothy Fenech xehdet li* hija kompliet I-inkwilinat fil-fond in
kwistjoni wara I-mewt ta’ missierha. llha hemmhekk fuqg I-erbghin sena. Meta
dahlu fil-fond originarjament dan kellu biss dawl, ilma, madum, kamra tal-banju
u twieqi ta’ 1-injam u xejn aktar. 1l-bgija hadu hsieb huma inkluz xoghlijiet ta’
manutenzjoni. Meta s-sidien ma baqghux jaccettaw il-hlas tal-kera u nfethet il-
kawza hija kienet qed thallas circa €267 fis-sena. Kien hemm Zmien meta r-
rikorrent avvic¢inaha u pproponielha rata aktar gholja ta’ kera. Hi qaltlu biex
jibghatilha 1-kuntratt pero’ dan dam ma wasal u meta tahulha 1-kliem tal-abbozz
ma ghogobhiex u ma ffirmatux. Ftit wara r-rikorrenti ntavolaw il-kawza odjerna.

L-intimata esibiet l-ircevuti tal-kera li thallset mis-16 ta’ Frar 1978 ‘il quddiem®.

3. Fir-relazzjoni taghha Il-esperta teknika nkarigata mill-Qorti [-perit
M’Louise Caruana Galea spjegat il-konstatazzjonijiet li saru fuq il-post waqt |-
access li ghamlet fil-post fit-30 ta’ Gunju 2020. Hija kkonkludiet li I-valur fis-suq
miftuh tal-fond in kwistjoni fil-perjodu tal-hatra taghha (Marzu 2020) kien ta’
€400,000 u I-valur lokatizju (minghajr mobbli) kien ta’ €9,600 fis-sena. Il-valur
lokatizju ghas-snin precedenti kull hames snin mis-sena 1995 sas-sena 2015

kienu kif gej —

3Fol 102 et seq
4Fol 108 et seq
5Fol 116 et seq
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1995 - €2516
2000 - €3354
2005 - €5031
2010 - €5280
2015 - €6120

Fir-rigwaed tar-relazzjoni riferuta ssir referenza ghall-artikolu 681 tal-Kap 12
jipprovdi hekk —

“D-gorti mhix marbuta [i taccetta I-konkluzjonijiet tar-rapporti tal-periti
kontra |-konvinzjoni taghha nfisha.”

Jigi sottolineat 1i I-insenjament gurisprudenzjali dwar il-piz probatorju ta’
opinjonijiet ta’ natura teknika huwa wiehed konkordi u ormai ben kristalizzat. Kif
inghad fil-kaz A.F. Ellis (Home Decor) Limited vs Raymond Azzopardi et
de¢iz fil-15 ta> Mejju 2014° -

“Fis-sentenza tag/ha tad-19 ta Novembru 2001 fil-kawza “Calleja vs Mifsud ”,
I1-Qorti tal-Appell galet hekk —

Kemm il-kostatazzjonijiet tal-perit tekniku nominat mill-Qorti kif ukoll il-
konsiderazzjonijiet u opinjonijiet esperti tiegzu jikkostitwixxu skond il-ligi prova
ta’ fatt li kellhom bzala tali jigu megjusa mill-Qorti. 11-Qorti ma kenitx obbligata
li taccetta r-rapport tekniku bzala prova determinanti u kellha dritt li tiskartah
kif setgzet tiskarta kull prova ozra. Mill-banda |-o7ra pero’, huwa ritenut minn
dawn il-Qrati li kellu jinghata piz debitu lill-fehma teknika ta' I-espert nominat
mill-Qorti billi I-Qorti ma kellhiex leggerment tinjora dik il-prova. Hu manifest
mill-atti u hu wkoll sottolinejat fir-rikors ta' I-appell illi I-mertu tal-prezenti
istanza kien kollu kemm hu wiezed ta' natura teknika li ma setax jigi epurat u
deciz mill-Qorti ming#ajr l-assistenza ta' espert in materja. B'danakollu dan ma
jfissirx illi 1-Qorti ma kellhiex tizares b'lenti kritika lejn I-opinjoni teknika lilha
sottomessa u ma kellhiex tezita li tiskarta dik 1-opinjoni jekk din ma tkunx wazda
sodisfacentement u adegwatament tinvesti I-mertu, jew jekk il-konkluzjoni ma
kenitx sewwa tirrizolvi I-kwezit ta' natura teknika.

® Rik 988/08
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In linea ta” prin¢ipju, ghalkemm gorti mhix marbuta li taccetta I-konkluzjonijiet
ta’ perit tekniku kontra I-konvinzjoni tagsha (dictum expertorum numguam
transit in rem judicata), fl-istess wagt dak ma jfissirx pero’ illi gorti dan tista’
taghimiu b’ mod legger jew kapriccjuz. ll-konvinzjoni kuntrarja tagzha kellha
tkun ben informata u bazata fuq ragunijiet li gravament ipoggu fid-dubju dik I-
opinjoni teknika lilha sottomessa b’ ragunijiet li ma gaandhomx ikunu privi mill-
konsiderazzjoni ta” I-aspett tekniku tal-materja tazt ezami (“Grima vs Mamo et
noe” — Qorti tal-Appell — 29 ta” Mejju 1998).

Jigifieri gorti ma tistax tinjora r-relazzjoni peritali sakemm ma tkunx konvinta li
I-konkluzjoni ta” tali relazzjoni ma kienetx gusta u korretta. Din il-konvinzjoni
pero kellha tkun wazda motivata minn gudizzju ben informat, anke fejn me/tieg
mil-lat tekniku. (ara - “Cauchi vs Mercieca” — Qorti tal-Appell — 6 ta” Ottubru
1999 ; “Saliba vs Farrugia” — Qorti tal-Appell — 28 ta” Jannar 2000 ; “Tabone
vs Tabone et ” — Qorti tal-Appell — 5 ta” Ottubru 2001 ; “Calleja noe vs Mifsud ”
— Qorti tal-Appell — 19 ta” Novembru 2001 ; "Attard vs Tedesco et” - Qorti tal-
Appell — 1 ta” Gunju 2007 u “Poll & Spa Supplies Ltd vs Mamo et” (Qorti tal-
Appell Inferjuri — 12 ta’ Dicembru 2008).

Din il-Qorti tirribadixxi li I-giudizio dell arte espress mill-perit tekniku ma jistax
u ma ghandux, aktar u aktar fejn il-parti nteressata ma tkunx ipprevaliet ruzha
mill-fakolta™ lilha mog/tija ta’ talba ghan-nomina ta’ periti addizzjonali, jigi
skartat facilment, ammenokke ma jkunx jidher sodisfacentement illi I-
konkluzjonijiet peritali huma, fil-kumpless kollha tac-c¢irkostanzi, irragonevoli”
— (“Bugeja et vs Muscat et ” — Qorti tal-Appell — 23 ta” Gunju 1967).”

Fid-dawl ta’ dan kollu suespost isegwi li ghalkemm Qorti m’hijiex marbuta li
tadotta I-konkluzjonijiet ta’ rapport peritali redatt fuq inkarigu minnha moghti,
madankollu hija m’ghandhiex b’mod legger tiskarta tali rizultanzi tenut kont li
dawn ikunu maghmula minn espert imgabbad apposta mill-Qorti biex jezamina
materja teknika bhal ma hu I-kaz odjern. Ghalhekk sakemm ma tkunx konvinta li
I-konkluzjonijiet ta’ tali relazzjoni mhumbhiex korretti u gusti hija ghandha tadotta
tali konkluzjonijiet.

Hija I-fehma tal-Qorti li ma rrizulta xejn fil-konkluzjonijiet raggunti mill-perit
inkarigat Marie Louise Caruana Galea fir-relazzjoni peritali taghha i
jirrizultawlha bhala li mhumhiex korretti, gusti u ragjonevoli jew li jmorru kontra
I-konvinzjoni taghha u ghalhekk hija tiddeciedi li tadotta u taghmel taghha tali
konkluzjonijiet.
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Jigi osservat ukoll li ma tressqet ebda oppozizzjoni ghall-valutazzjoni lokatizja
maghmula mill-perit Caruana Galea u dan stante li kif inghad, filwaqt li r-
rikorrenti rrimettew ruhhom ghar-rapport taghha, I-intimati I-ohra ma ressqu ebda
domanda lill-perit tekniku.

B. ECCEZZJONIJIET PRELIMINARI

1. Skont I-ewwel eé¢éezzjoni tal-intimat Avukat tal-Istat ir-rikorrenti ghandhom
Igibu prova cara sabiex juru t-titolu taghhom fuq il-fond in kwistjoni.

Fl-ewwel lok, kif gie ripetutament asserit mill-Qrati, f’kawzi ta’ natura
kostituzzjonali mhuwhiex imperattiv li r-rikorrenti jressqu prova tat-titolu assolut

fuq il-propjeta’ mertu tal-kawza.

Fis-sentenza li tat fis-7 ta” Frar 2017 fil-kawza Robert Galea vs Avukat
Generali et din il-Qorti diversament preseduta galet hekk :-

“Illi biex wiehed ikun f"qaghda li juri li garrab ksur tal-jedd fundamentali tieghu
taht [-artikolu 37 tal-Kostituzzjoni m ghandux ghalfejn jipprova titolu
assolut u langas wiehed originali bhallikieku [-azzjoni dwar ksur ta" jedd
fundamentali kienet wahda ta’ rivendika (Kost. 27.3.2015 fil-kawza fl-ismijiet
Ian Peter Ellis et vs Avukat Generali et). Huwa bizzejjed, ghall-finijiet ta’ dak I-
artikolu, li wiehed juri li ghandu jedd fil-haga [i tkun li bih jista® jieqaf ghall-
pretensjonijiet ta’ haddiehor. Imbaghad, ghall-finijiet al-artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni, huwa bizzejjed Ii I-persuna turi li kellha I-pussess tal-
haga li thun.”

Fi kwalunkwe kaz, fil-kaz odjern jirrizulta li r-rikorrent mhux biss xehed bil-
gurament fl-affidavit tieghu dwar il-provenjenza tat-titolu li akkwistaw fuq il-
fond in kwistjoni izda gew esebiti fl-atti wkoll il-prova tal-akkwist tal-fond li kien
sar fid-29 ta> Settembru 20057 kif ukoll it-testment tal-14 ta> Marzu 1994 li bih
il-fond kien gie mholli lill-venditur b’titolu ta’ prelegat®.

"Fol 4
8Fol 5 etdrq
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[I-Qorti hija ghalhekk sodisfatta bil-prova tat-titolu mressqa mir-rikorrenti u
kwindi sejra tastjeni milli tiehu konjizzjoni ulterjuri tal-ewwel ec¢c¢ezzjoni
preliminari tal-intimat Avukat tal-Istat.

2. Skont it-tieni e¢¢ezzjoni tal-Avukat tal-Istat, ir-rikorrenti Mary Louise
Zammit m’ghandhiex locus standi fil-pro¢eduri odjerni stante li 1-propjeta’ tidher
li tappartjeni biss lir-rikorrent zewgha Anthony Zammit.

Din I-e¢¢ezzjoni hija nfondata fil-fatt u fid-dritt.

Kif jirrizulta min-Nota tal-Insinwa a fol 4, il-bejgh tal-fond minn Fr Patrick
Zammit sar liz-zewg rikorrenti u kwindi hija ¢ertament ghandha 1-locus standi
mehtieg sabiex tkun parti mill-pro¢eduri odjerni.

It-tieni eccezzjoni tal-Avukat tal-Istat sejra ghalhekk tigi michuda.

C. MERTU

Fl-ewwel zewg talbiet taghhom ir-rikorrenti ged jitolbu lill-Qorti ssib li b’rizultat
tat-thaddim tal-Kap. 69 tal-Ligijiet ta’ Malta, partikolarment I-artikolu 3 tieghu,
u l-artikolu 1531C tal-Kap 16 tal-Ligijiet ta> Malta, ged jinkisrulhom id-drittijiet
fundamentali taghhom kif protetti bl-artikolu 37 tal-Kostituzzjoni u bl-Ewwel
Artikolu ta’ 1-Ewwel Protokol tal-Konvenzjoni.

L-artikolu 3 tal-Kap 69 tal-Ligijiet ta> Malta jipprovdi hekk -

“Sid il-kera ta’ xi fond ma jistax, meta jaghlaq iz-zmien tal-kiri (sew jekk dan iz-
zmien ikun skont il-ftehim, legali, skont l-uzu jew imnissel mid-disposizzjonijiet
ta’ din [-Ordinanza), jirrifjuta li jgedded il-kiri jew li jgholli I-kera jew li jaghmel
kondizzjonijiet godda ghat-tigdid tal-kiri minghajr il-permess tal-Bord. ”

L-artikolu 1531C tal-Kap 16 tal-Ligijiet ta’ Malta jipprovdi hekk -

“Minghajr pregudizzju ghad-drittijiet tas-sid taht [-artikolu 4A tal-Ordinanza
li tirregola t-Tigdid tal-Kiri ta’ Bini u [-artikolu 12B tal-Ordinanza li Tnehhi I-
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Kontroll tad-Djar, ghal kera ta’ dar ta’ abitazzjoni li kienet fis-sehh qabel I-1 ta’
Gunju, 1995 ghandha tibgqa’ tghodd il-ligi kif kienet fis-sehh gabel I-1 ta’
Gunju, 1995 hekk izda li fin-nuqqas ta’ ftehim mod iehior milhug bil-miktub wara
I-1 ta’ Jannar, 2010, ir-rata tal-kera mill-ewwel hlas tal-kera dovuta wara I-1 ta’
Jannar, 2010, ghandha, fejn din kienet anqas minn mija u hamsa u tmenin euro
(€185) fis-sena, titla’ ghal dan [-ammont:

IZda fejn ir-rata ta’ kera kienet aktar minn mija u hamsa u tmenin euro (€185)
fis-sena, din ghandha tibga’ bir-rata oghla hekk stabbilita.

(2) F’kull kaz imsemmi fis-subartikolu (1) ir-rata tal-kera ghandha tizdied
kull tliet snin b’mod proporzjonali ghall-mod li bih ikun Zdied I-indici tal-
inflazzjoni skont l-artikolu 13 tal-Ordinanza /i Tnehhi [-Kontroll tad-Djar; I-
ewwel awment isir fid-data tal-ewwel hilas tal-kera dovut wara -1 ta’ Jannar,
2013:

B’dan izda li fejn il-kera tkun fl-1 ta’ Jannar, 2010 aktar minn mija u hamsa u
tmenin euro (€185) fis-sena, u b ’kuntratt bil-miktub qabel |- ta’ Gunju, 1995 il-
partijiet ikunu gablu fuq metodu ta’ zZjieda fil-kera, wara I-1 ta’ Jannar, 2010 iz-
Zjidiet fil-kera ghandhom jibgghu jkunu regolati skont dak il-ftehim sakemm
jibga’ fis-sehh.”

(i) Dwar l-artikolu 37 tal-Kostituzzjoni

L-artikolu 37 tal-Kostituzzjoni jghid hekk -

“(1) Ebda proprjeta ta kull xorta li thkun ma ghandu jittiehed pussess taghha
b mod obbligatorju, u ebda nteress fi jew dritt fug proprjeta ta” kull xorta li tkun
ma ghandu jigi miksub b 'mod obbligatorju, hlief meta hemm disposizzjoni ta " ligi
applikabbli ghal dak ittehid ta” pussess jew akkwist —

(a) ghall-hlas ta’ kumpens xieraq;

(b) li tizgura lil kull persuna li tippretendi dak ilkumpens dritt ta” access lil gqorti
jew tribunal indipendenti u imparzjali mwaqqaf b'ligi sabiex jigi deciz [-interess
taghha fi jew dritt fuq il-proprjeta u lammont ta” kull kumpens li ghalih tista " thun
intitolata, u sabiex tikseb hlas ta" dak il-kumpens; u
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(c) li tizgura lil kull parti fi proceduri f"dik il-qorti jew tribunal dwar pretensjoni
bhal dik dritt ta” appell mid-decizjoni taghha lill-Qorti tal-Appell f" Malta:

IZda [ kazZijiet specjali [-Parlament jista ', jekk hekk jidhirlu xieraq li jaghmel fl-
interess nazzjonali, b'ligi jistabbilixxi [-kriterji li ghandhom jitharsu, maghduda
|-fatturi u ¢-cirkostanzi I-ohra li ghandhom jitqiesu, biex jigi stabbilit il-kumpens
li ghandu jithallas dwar proprjeta li jittiehed pussess taghha jew li tigi
akkwistata b’mod obbligatorju; u fkull kaz bhal dak il-kumpens ghandu jigi
iffissat u ghandu jithallas skont hekk.

(2) Ebda haga f dan [-artikolu ma ghandha tiftiehem li tolqot [-eghmil jew hdim
ta’ xi ligi safejn tipprovdi ghat-tehid ta” pussess jew akkwist ta” proprjeta —
(a) bi hlas ta’ xi taxxa, rata jew drittijiet;

(b) bhala penali ghal, jew bhala konsegwenza ta’, ksur tal-ligi, sew jekk Dbi
proceduri ¢ivili jew wara dikjarazzjoni ta” htija ta” reat kriminali;

(c) wara l-attentat ta” tnehhija tal-proprjeta barra minn jew gewwa Malta bi ksur
ta’ xi ligi;
(d) bhala tehid ta” kampjun ghall-finijiet ta” xi ligi;

(e) meta l-proprjeta tikkonsisti f"annimal meta jigi misjub f art haddiehor jew
mitluf;

(f) bhala incidentali ghal kirja, licenza, privilegg jew ipoteka, mortgage, dritt,
bill of sale, plegg jew kuntratt iehor,

(g) bhala I-ghoti jew [-amministrazzjoni ta  proprjeta ghan-nom u ghab-
beneficcju tal-persuna ntitolata ghall-interess beneficjarju fiha, proprjeta fi
trust, proprjeta tal-ghadu jew il-proprjeta ta’ persuni dikjarati falluti b sentenza
jew xort ohra dikjarati falluti jew insolventi, persuni ta’ mohh marid, persuni
mejta, jew ghaqdiet korporati jew mhux korporati fil-kors ta’ stral¢ jew
likwidazzjoni;

(h) fl-esekuzzjoni ta” sentenzi jew ordnijiet ta” grati;

(i) minhabba li tkun fi stat perikoluz jew ta’ hsara ghas-sahha tan-nies, annimali
jew pjanti;

(j) bhala konsegwenza ta” xi ligi dwar ilpreskrizzjoni ta’ azzjonijiet, preskrizzjoni

akkwizittiva, art abbandunata, tezor misjub, manumorta jew iddrittijiet ta’
successjoni kompetenti lil[-Gvern ta” Malta; jew

(k) ghal dak iz-Zmien biss sakemm ikun mehtieg ghall-finijiet ta” xi ezami,
investigazzjoni, kawza jew inkjesta jew, fil-kaz ta" art, [-eghmil fugha —
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(i) ta’ xoghol ta" konservazzjoni ta’ hamrija jew ilkonservazzjoni ta’ risorsi
naturali ohra ta” kull xorta jew ta’ rikostruzzjoni ta” hsara tal-gwerra; jew

(ii) ta” zvilupp jew titjib agrikolu li s-sid jew okkupant tal-art ikun gie mitlub, u
Jjkun minghajr skuza ragonevoli u legali rrofta jew naqas li jaghmel.

(3) Ebda haga f dan [-artikolu ma ghandha tiftiehem li tolqot [-eghmil jew hdim
ta” xi ligi safejn tipprovdi ghall-ghoti lill-Gvern tal-proprjeta ta” xi minerali, ilma
jew antikitajiet ta’ taht [-art.

(4) Ebda haga f"dan [-artikolu ma ghandha tiftiehem li tolgot I-eghmil jew hdim
ta’ xi ligi ghat-tehid ta" pussess obbligatorju fl-interess pubbliku ta” xi proprjeta,
jew l-akkwist obbligatorju fl-interess pubbliku u ta™ xi interess fi jew dritt fug
proprjeta, meta dik il-proprjeta, interess jew dritt huwa mizmum minn ghaqgda
korporata li hija mwaqqfa ghal skopijiet pubblici minn xi ligi u li fiha ebda flejjes
ma gew investiti barra minn flejjes provduti minn xi legislatura f"Malta.”

Fir-raba’ e¢cezzjoni |-Avukat tal-Istat jghid li l-artikolu 37 tal-Kostituzzjoni
huwa mproponibbli minhabba li 1-Kirja in kwistjoni hija protetta bil-Kap 69 tal-
Ligijiet ta’ Malta li hija ligi li dahlet fis-sehh fid-19 ta’ Gunju 1931 u ghalhekk
tagqa’ taht id-dispozizzjoni tal-artikolu 47 (9) tal-Kostituzzjoni.

L-Artikolu 47(9) tal-Kostituzzjoni jipprovdi li -

“Ebda haga fl-artikolu 37 ta” din il-Kostituzzjoni ma gzandha tolqgot il-hdim ta’
xi ligi fis-seziz minnufih gabel it-3 ta” Marzu 1962 jew xi ligi magzmula fi jew
wara dik id-data li temenda jew tissostitwixxi xi ligi fis-sezz minnufih gabel dik
id-data (jew xi ligi li, minn Zmien g#al Zmien, tkun emendata jew sostitwita bil-
mod deskritt f'dan is-subartikolu) u li ma —

(a) izzidx max-xorta ta” proprjeta li jista™ jittiezed pussess tagzha jew id-drittijiet
fuq u interess fi proprjeta li jistgau jigu miksuba;

(b) izzidx mal-finijiet li gialihom jew cirkostanzi li fihom dik il-proprjeta jista’
jittiezied pussess tagzha jew tigi miksuba;

(c) tagzmilx il-kondizzjonijiet li jirregolaw id-dritt g#zal kumpens jew I-ammont
tiegiu angas favorevoli lil xi persuna li jkollha jew li tkun interessata fil-
proprjeta; jew

(d) tipprivax xi persuna minn xi dritt bzal dak li huwa msemmi fil-paragrafu (b)
jew paragrafu (c) tal-artikolu 37(1) ta" din il-Kostituzzjoni.”
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Inghad hekk mill-Qorti fil-kaz Simone Galea et vs Avukat Generali et de¢iz
fit-30 ta’ Gunju 2020 fejn tressqu eccezzjonijiet simili ghal dawk in ezami —

“Skont |-Avukat tal-Istat, I-ilment tar-rikorrenti bbazat fug I-Art 37 tal-
Kostituzzjoni huwa nfondat billi dik id-disposizzjoni ma tistax tigi nvokata g#all-

N gt e -

minnufih gabel dik id-data. Fil-kaz tal-lum il-kirja favur I-intimati Vella hija
regolata bil-Kap 69 li saret gabel it-3 ta” Marzu 1962 u allura kienet saved bl-
Art 47(9) tal-Kostituzzjoni.

Ir-rikorrenti jagimlu I-argument illi la darba I-kirja bdiet ghaddejja wara t-3 ta’
Marzu 1962, I-applikazzjoni tad-dispozizzjonijiet tal-Kap 69 tista™ tikkostitwixxi
vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Izidu jgzidu li anke jekk jirrizulta li I-Kap
69 kien saved bl-applikazzjoni tal-Art 47(9) tal-Kostituzzjoni, f'dan il-kaz
partikolari dan il-principju xorta wazda ma jistax isib applikazzjoni peress illi
skont ir-rikorrenti I-emendi introdotti bl-Att X tal-2009 jinkwadraw ruhhom tazt
I-eccezzjonijiet kontemplati fil-paragrafi (b) u (c) tal-Art 47(9). Ghalhekk bl-
applikazzjoni tad-disposizzjonijiet tal-Kap 69 u bl-emendi tal-2009 baqgg/et tigi
mposta relazzjoni forzuza bejn is-sid u I-inkwilin bi dritt ta” rilokazzjoni ope legis.

[1-Qorti rat il-gurisprudenza dwar I-Art 37 u I-Art 47(9) tal-Kostituzzjoni fil-
kuntest tal-Kap 88 tal-Ligijiet ta Malta.

Fil-kawza fl-ismijiet Lawrence Fenech Limited v. Kummissarju tal-Artijiet et
deciza mill-Qorti Kostituzzjonali fid-9 ta” Novembru 2012 tressaq aggravju fis-
sens li I-Ewwel Qorti ma setg/etx issib ksur tal-Art 37 tal-Kostituzzjoni minzabba
I-Art 47(9). L-aggravju kien milqug# propju ghaliex il-Kap 88 sar ligi tal-pajjiz
gabel it-3 ta Marzu 1962.

Fis-sentenza ta” din il-Qorti tal-4 ta” Ottubru 2016 fil-kawza fl-ismijiet Melina
Micallef v. IH-Kummissarju tal-Artijiet (hekk kif riformata mill-Qorti
Kostituzzjonali fl-24 ta” Novembru 2017) kien riaffermat illi d-disposizzjonijiet
tal-Kap 88 kienu saved bl-Art 47(9) tal-Kostituzzjoni u gralhekk ma tistax tigi
nvokata vjolazzjoni tal-Art 37 tal-Kostituzzjoni.

Similment fis-sentenza ta” din il-Qorti tat-3 ta’ Ottubru 2014 fil-kawza fl-ismijiet
Francis Bezzina Wettinger et vs Kummissarju tal-Artijiet et (konfermata mill-
Qorti Kostituzzjonali fl-24 ta™ April 2015) ing#Aad hekk :-

“L-intimati jikkontendu li I1-Art 37 tal-Kostituzzjoni mhuwiex applikabbli g#all-
kaz tal-lum in vista tal-Art 47(9) tal-Kostituzzjoni.
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[I-Qorti terga” taghimel riferenza ghas-sentenza tal-Qorti Kostituzzjonali fil-
kawza “Bezzina Wettinger et vs II-Prim " Ministru et” (op. cit.)

Fis-sentenza tag#iha, il-Qorti Kostituzzjonali kkonfermat dak li galet I-Ewwel
Qorti:-

I1li ghalhekk din il-Qorti tagbel mal-konkluzjoni tal-Ewwel Qorti illi I-Kapitolu
88 — brala ligi li kienet fis-sezi7 gabel it-3 ta” Marzu 1962 — huwa salvagwardjat
bl-istess Kostituzzjoni ai termini tal-Artikolu 47(9), u konsegwentement dan |-
aggravju ged jigi respint.

I1li dwar dan il-punt, din il-Qorti tagZmel riferenza wkoll g/as-sentenza ta™ din
il-Qorti (PA/RCP) tat-22 ta Marzu 2002 fil-kawza “Francis Bezzina Wettinger
et vs Kummissarju tal-Artijiet ” fejn inghad hekk:-

i kif inghad f'Pawlu Cachia vs Avukat Generali et (9/4/99 Rik. Nru.
586/97/VDG), il-adim ta” xi ligi fis-ses#z minnufih gabel id-data msemmija ma
tistax tkun antikostituzzjonali fis-sens li tippekka kontra l-artikolu 37. L-istess
jinghad ghal xi amending act jew substituting act magzmula f dik id-data jew
wara dik id-data purche’ li tali att li hekk jemenda jew jissostitwixxi dik il-ligi ma
jkunx jagamel xi waida mill-affarijiet imsemmi fil-paragrafi (a) sa (d) tal-
imsemmi artikolu 47(9).

I kif kompliet tgzid dik il-Qorti, ma hemmx dubbju li I-Kap. 88 kien fis-se/iz
gabel it-3 ta- Marzu 1962. Ma hemmx dubju wkoll li I-imsemmija ligi giet
emendata wara dik id-data, izda r-rikorrent f ebda #in ma ndika xi emenda li b™xi
mod taga’ tazt xi wiesied mill-paragrafi (a) sa (d) tal-artikolu 47(9). Hlli zafna
mill-emendi magzmula wara t-3 ta” Marzu 1962 kienu ta™ natura formali bzas-
sostituzzjoni tal-Gvernatur Generali bil-President ta® Malta. i din il-Qorti
b hekk ezaminat jekk fir-rigward tad-dikjarazzjonijiet ta” esproprjazzjoni meritu
ta’ din il-kawza u fir-rigward tal-proceduri giall-kumpens gewx imzaddma xi
amending provisions li jagg#u tazt I-imsemmija paragrafi (a) sa (d). Din il-Qorti
ma tarax li dan huwa I-kaz, fis-sens li d-dispozizzjonijiet imzaddma fir-rigward
tal-ordnijiet ta” esproprjazzjoni de quo huma kollha salvati bl-Artikolu 47(9)
milli jiksru I-Artikolu 37 illikwida kumpens li, skond ir-rikorrenti, ma kienx xieraq
u adegwat.

[1-Qorti tirrileva li I-kumpens li I-Bord kien u gAadu jillikwida jsegwi I-kriterji li
huma stabbiliti fid-disposizzjonijiet tal-Kap 88. Gralhekk billi I-Kap 88 huwa ligi
li giet saved ai termini tal-Art 47(9) tal-Kostituzzjoni, din I-Qorti mhijiex sejra
tgis ix-xorta ta” ilment li gzandhom ir-rikorrenti skond I-Art 37 tal-Kostituzzjoni
fejn dan I-ilment jolqot it-twettieq tal-Kap 88.”
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Riferibbilment g#all-kaz tal-lum, ma hemmx dubju illi I-ligijiet relattivi gxall-
kirja mertu tal-kawza saru gabel it-3 ta~ Marzu 1962. Dawk il-ligijiet gew
emendati matul is-snin.

[I-Qorti m gAandhiex prova li xi emendi kienu jaggsu tait xi wiesed mill-
eccezzjonijiet ravvizati fil-paragrafi (a) sa (d) tal-Art 47(9) tal-Kostituzzjoni.
Tghid dan ghaliex bl-introduzzjoni tal-Artikolu 1531B il-legislatur ghramilha
cara illi ghal kirja li kienet fis-sesz gabel I-1 ta” Gunju 1995 ghandha tibga®
tghodd il-ligi kif kienet fis-ses# gabel I-1 ta” Gunju 1995. Madanakollu bl-emendi
li dazlu fis-sen# bis-sazha tal-Att X tal-2009 il-legislatur zaseb illi jipprovdi g/4al
skaletta ta” zZidiet fil-quantum tal-kirja waqt li gie ffissat ammont bzala I-angas
rata ta’ kera permissibbli. Zgur gialhekk illi bl-introduzzjoni ta™ dawn I-emendi
il-legislatur ma poggiex fis-sen kondizzjonijiet li jirregolaw id-dritt g#al
kumpens b'mod angas favorevoli gias-sidien. Ma tirrizultax gralhekk |-
eccezzjoni ravvizata tazt il-paragrafu (c) tal-Art 47(9) tal-Kostituzzjoni. Langas
ma jista” jingzad illi I-emendi ntrodotti bl-Att X tal-2009 jagg#u tazt I-eccezzjoni
masuba fil-paragrafu (b) tal-Art 47(9) tal-Kostituzzjoni ghaliex I-Art 1531F
jagfimel elenku specifiku tal-persuni li f determinati cirkostanzi tista™ tigi
tramandata I-kirja favur tagizhom. Gaalhekk mhux talli dawn I-emendi ma jzidux
mal-finijiet jew cirkostanzi li fihom jista™ jinkiseb lura I-pussess battal tal-
propjeta’ talli jservu sabiex jistabilixxu cut off date u determinati ¢irkostanzi li
tazithom biss tista™ tigi mgedda |-kirja favur graba tal-inkwilin. Jekk I-inkwilin
ma jkollux jgzixu mieg/4u persuni li jissoddisfaw il-kriterji partikolari ndikati fl-
Artikolu 1531F, is-sid jaf b certezza li mal-mewt tal-inkwilin huwa sejjer jikseb
lura I-pussess battal. 11-Qorti hija tal-fehma illi I-emendi introdotti bl-Att X tal-
2009 ma jzidux aktar piz fuq is-sidien ma’ dak li kien diga™ mpost bil-Kap 69.

Fid-dawl tal-premess, il-Qorti tqis illi d-disposizzjonijiet tal-Kap 69 kienu saved
bl-Art 47(9) tal-Kostituzzjoni. Ghalhekk ma tistax tigi avvanzata mir-rikorrenti
pretensjoni ta” vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Fi¢-¢irkostanzi ma hemmx
il-Atiega li tistharreg il-parti (b) tal-eccezzjoni, kif ukoll I-eccezzjonijiet bin-nru
hamsa (5) u sitta (6) li tressaq I-Avukat tal-Istat li huma relatati.

L-ewwel talba limitatament u safejn tirreferi g#al vjolazzjoni tal-Art 37 tal-
Kostituzzjoni geg#da tkun respinta. ”

A skans ta’ dilungar inutli dwar dan il-punt, fuq skorta ta’ dawn il-principji
gurisprudenzjali, li I-Qorti tabbracé¢ja u taghmilhom taghha, sejra tigi respinta
I-ewwel talba tar-rikorrenti limitatament safejn din hija bazata fuq I-
artikolu 37 tal-Kostituzzjoni.
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Ghall-istess ragunijiet, sejra tintlaqa’ r-raba’ eééezzjoni tal-intimat Avukat
tal-Istat filwaqt li konsegwentement sejra tastjeni milli tiehu konjizzjoni tal-
hames ec¢c¢ezzjoni tieghu li hija marbuta wkoll mal-Artikolu 37 tal-
Kostituzzjoni.

(it) Dwar I-Ewwel Artikolu tal-Ewwel Protokol tal-Konvenzjoni

L-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni jipprovdi hekk —

“Kull persuna naturali jew persuna morali ghandha d-dritt ghat-tgawdija
pacifika tal-possedimenti tag/ha.

Hadd ma grandu jigi pprivat mill-possedimenti tiegZu #lief fl-interess pubbliku
gu bla asara tal-kundizzjonijiet provduti bil-ligi u bil-principji generali tal-ligi
internazzjonali.

IZzda d-disposizzjonijiet ta’ qabel ma gihandhom b ebda mod inagqgsu d-dritt ta’
Stat li jwettag dawk il-ligijiet li jidhrulu xierga biex jikkontrolla I-uzu tal-
propjeta’ skond I-interess generali jew biex jizgura I-zlas ta’ taxxi jew
kontribuzzjonijiet ofira jew pieni.”.

Fl-analizi taghha fil-kuntest ta’ dan I-artikolu I-Qorti trid tara jekk gewx rispettati
t-tlett principji distinti tieghu u ¢ioe’ illi (a) il-mizura mehuda mill-Istat saret taht
gafas legali; (b) I-iskop tal-mizura kien wiehed legittimu; u (c) il-mizura mehuda
mill-Istat zammet bilan¢ gust u proporzjonat bejn I-ghan pubbliku u I-htiega li
Jigu rispettati d-drittijiet fundamentali tas-sidien tal-propjeta’.

Fil-kaz Rik 75/14 Josephine Azzopardi pro et noe vs L-Onor Prim Ministru
et dec¢iz fit-28 ta’ Settembru 2017 il-Qorti galet hekk dwar dan I-artikolu -

“Huwa mag#ruf li I-Istat gziandu margni ta” apprezzament wesg#in meta jigi biex
jintroduci legislazzjoni sabiex itaffi problemi ta” akkomodazzjoni.

Fil-kaz ta” Spadea and Scalabino vs Italy deciz fit-28 ta” Settembru 1995 I-ECHR
osservat :-
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“The second paragraph reserves to States the right to enact such laws as they
deem necessary to control the use of property in accordance with the general
interest. .

... Such laws are especially common in the field of housing, which in our modern
societies, is a central concern of social and economic policies. . . . . In order to
implement such policies, the legislature must have a wide margin of appreciation
....The Court will respect the legislature’s judgment as to what is in the general
interest unless that judgment is manifestly without reasonable foundation. . . . .
an interference must strike a fair balance between the demands of the general
interest of the community and the requirements of the protection of the
individual's fundamental rights. . . .There must be a reasonable relationship of
proportionality between the means employed and the aim pursued.”

Madanakollu, I-interess tal-privat ghandu wkoll jigi salvagwardjat ghialiex
ghalkemm kien rikonoxxjut illi [-Istat ghandu dritt jikkontrolla Il-uzu tal-
proprjeta, ghandu jkun sodisfatt \r-rekwizit tal-proporzjonalita.

Fis-sentenza ta” Amato Gauci vs Malta (op. cit.) I-ECHR galet hekk :-

“56. Any interference with property must also satisfy the requirement of
proportionality. As the Court has repeatedly stated, a fair balance must be struck
between the demands of the general interest of the community and the
requirements of the protection of the individual s fundamental rights, the search
for such a fair balance being inherent in the whole of the Convention. The
requisite balance will not be struck where the person concerned bears an
individual and excessive burden (see Sporrong and Lonnroth cited above, 88 69-
74, and Brumarescu v. Romania [GC], no. 28342/95, § 78, ECHR 1999-VII).

57. The concern to achieve this balance is reflected in the structure of Article 1
of Protocol No. 1 as a whole. In each case involving an alleged violation of that
Article the Court must therefore ascertain whether by reason of the State's
interference the person concerned had to bear a disproportionate and excessive
burden (see James and Others, cited above, § 50; Mellacher and Others, cited
above, 8§ 48, and Spadea and Scalabrino v. Italy, judgment of 28 September 1995,
§ 33, Series A no. 315-B).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in mind that the
Convention is intended to safequard rights that are “practical and effective”. It
must look behind appearances and investigate the realities of the
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situation complained of. In cases concerning the operation of wide-ranging
housing legislation, that assessment may involve not only the conditions of the
rent received by individual landlords and the extent of the State's interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord’s property rights are neither arbitrary
nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct. Indeed, where an issue in the general interest is at
stake, it is incumbent on the public authorities to act in good time, and in an
appropriate and consistent manner (see Immobiliare Saffi v. Italy, [GC], no.
22774/93, 8 54, ECHR 1999-V; and Broniowski, cited above, § 151).

59. Moreover, in situations where the operation of the rent-control legislation
involves wide-reaching consequences for numerous individuals and has
economic and social consequences for the country as a whole, the authorities
must have considerable discretion not only in choosing the form and deciding
on the extent of control over the use of property but also in deciding on the
appropriate timing for the enforcement of the relevant laws. Nevertheless, that
discretion, however considerable, is not unlimited and its exercise cannot entail
consequences at variance with the Convention standards (see, mutatis
mutandis,Hutten-Czapska, cited above, § 223).”

.... “In the present case, having regard to the low rental value which could be
fixed by the Rent Regulation Board, the applicant’s state of uncertainty as to
whether he would ever recover his property, which has already been subject to
this regime for nine years, the lack of procedural safeguards in the application
of the law and the rise in the standard of living in Malta over the past decades,
the Court finds that a disproportionate and excessive burden was imposed on
the applicant. The latter was requested to bear most of the social and financial
costs of supplying housing accommodation to Mr and Mrs P. (see, mutatis
mutandis, Hutten-Czapska, cited above, § 225). It follows that the Maltese State
failed to strike the requisite fair balance between the general interests of
the community and the protection of the applicant’s right of property.”

Ghalhekk [-ECHR ikkonkludiet li kien hemm ksur tal-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni.

Relevanti wkoll huwa dak li galet I-istess Qorti fis-sentenza tat-22 ta” Novembru
2011 fil-kaz ta” Saliba et vs Malta :-

X3

. the rise in the standard of living in Malta over these decades and the
diminished need to secure social housing compared to the post-war era........ itis
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clear that what might have been justified years ago, will not necessarily be
justified today (see Amato Gauci, cited above, 60).”

Fil-kaz ta® Zammit & Attard Cassar vs Malta li kien deciz fit-30 ta” Lulju 2015,
I-ECHR irriaffermat il-principji li kienu enunzjati fis-sentenzi tagzha ta™ qabel
dwar il-kontroll ta” kiri ta” djar billi rriteniet:

"57. In each case involving an alleged violation of Article 1 of Protocol No. 1,
the Court must ascertain whether by reason of the State's interference, the person
concerned had to bear a disproportionate and excessive burden (see 9
App.N0.1046/12) -ECHR 25 ta’ Frar 2016. James and Others, cited above, § 50,
and Amato Gauci, cited above, § 57).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in
mind that the Convention is intended to safequard rights that are “practical and
effective”. It must look behind appearances and investigate the realities of the
situation complained of. That assessment may involve not only the conditions of
the rent received by individual landlords and the extent of the State’s interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord’s property rights are neither arbitrary
nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct (see Immobiliare Saffi v. Italy, [GC], no. 22774/93,
8 54, ECHR 1999-V, and Broniowski, cited above, §151).”

[1-Qorti Ewropea ghad-Drittijiet tal-Bniedem qalet hekk fil-kaz Cassar v Malta
deciz fit-30 ta’ Jannar 2018 -

“43. The Court reiterates that in order for an interference to be compatible with
Article 1 of Protocol No. 1 it must be lawful, be in the general interest and be
proportionate, that is to say it must strike a “‘fair balance’ between the demands
of the general interest of the community and the requirements of the protection of
the individual’s fundamental rights (see, among many other authorities, Beyeler
v. Italy [GC], no. 33202/96, § 107, ECHR 2000-1, and J.A. Pye (Oxford) Ltd and
J.A. Pye (Oxford) Land Ltd v. the United Kingdom [GC], no. 44302/02, § 75,
ECHR 2007-111). The Court will examine these requirements in turn.

(a) Whether there was an interference
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44. In connection with the development of property, the Court has previously
found that having been aware of the fact that their property had been encumbered
with restrictions when they had bought it (for example, its designation in a local
development plan), the applicants could not hold that circumstance against the
authorities (see Lacz v. Poland, (dec.) no. 22665/02, 23 June, 2009; and the case-
law cited therein), specially when a complaint has not been made that they had a
legitimate reason to believe that the restrictions encumbering their property
would be removed after they bought the property. However, the Court has not
excluded that there might be particular cases where an applicant who bought a
property in full knowledge that it was encumbered with restrictions may
subsequently complain of an interference with his or her property rights, for
example, where the said restrictions are alleged to be unlawful (ibid.).

45. More specifically in the context of restrictions on lease agreements (in
particular the prohibition on bringing a tenant’s lease to an end), the Court has
found that there was an interference as a result of the domestic courts’ refusals
of the applicants’ demands, despite the applicants’ knowledge of the applicable
restrictions when they had entered into the lease agreement, a matter which
however carried decisive weight in the assessment of the proportionality of the
measure (see Almeida Ferreira and Melo Ferreira v. Portugal, no. 41696/07, 88§
27 and 34, 21 December 2010).

46. Subsequently, inR & L, s.r.o.and Others (cited above) the Court
specifically examined whether Article 1 of Protocol No. 1 protected applicants
who had purchased property in the knowledge that rent restrictions imposed on
the property might contravene the Convention. In that case, when the applicants
had acquired their respective properties their rents had been set in accordance
with the rent regulations applicable at the time and the applicants could not have
increased the rents above the threshold set by the State. Nor were they free to
terminate the rent agreements and conclude new ones with different — higher —
levels of rent. The Court did not find it decisive that one of the applicants had
purchased the property before the domestic courts had taken issue with the
legislation in place which had given a legitimate expectation that the status of
such properties would be addressed by the national legislator in due course. The
Court held that it could not be said that the applicants as landlords had implicitly
waived their right to set the level of rents, as, for the Court, waiving a right
necessarily presupposed that it would have been possible to exercise it. There
was no waiver of a right in a situation where the person concerned had never had
the option of exercising that right and thus could not waive it. It followed that the
rent-control regulations had constituted an interference with the landlords’ right
to use their property (ibid., § 106).

47. In the more recent Zammit and Attard Cassar (cited above, § 50) case, in
a situation where the applicants’ predecessor in title had knowingly entered into
a rent agreement in 1971 with relevant restrictions (specifically the inability to
increase rent or to terminate the lease), the Court held that, at the time, the
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applicants’ predecessor in title could not reasonably have had a clear idea of the
extent of inflation in property prices in the decades to follow. Moreover, the Court
observed that when the applicants had inherited the property in question they had
been unable to do anything more than attempt to use the available remedies,
which had been to no avail in their circumstances. The decisions of the domestic
courts regarding their request had thus constituted interference in their respect.
Furthermore, asin R & L, s.r.0. and Others, in Zammit and Attard Cassar (both
cited above) the applicants, who had inherited a property that had already been
subject to a lease, had not had the possibility to set the rent themselves (or to
freely terminate the agreement). It followed that they could not be said to have
waived any rights in that respect. Accordingly, the Court found that the
rent-control regulations and their application in that case had constituted an
interference with the applicants’ right (as landlords) to use their property
(Zammit and Attard Cassar, cited above, § 51).

48. Turning to the present case, the Court also notes that the applicants had
bought their property before the European Court of Human Rights took issue with
the Maltese legislation applicable in cases such as Amato Gauci (cited above).
That judgment was eventually followed in most cases in domestic case-law.
However, again the Court finds this not to be decisive given the passage of time
between the purchase of the property and now. In this connection the Court
reiterates that what might be justified at a specific time might not be justified
decades later (see Amato Gauci, cited above, § 60). In the present case, while it
Is true that the applicants knowingly entered into the rent agreement in 1988 with
the relevant restrictions (specifically the inability to increase the rent or to
terminate the lease), the Court considers that the applicants could not reasonably
have foreseen the extent of inflation in property prices in the decades that
followed (see Zammit and Attard Cassar, cited above, 8 50). Once the
discrepancy in the rent applied and that on the market became evident, they were
unable to do anything more than attempt to use the available remedies, which
they did in 2010, but which were to no avail in their circumstances. The decisions
of the domestic courts regarding their application thus constituted interference
in their respect. Furthermore, the applicants, who bought a property that was
already subject to a restricted lease, did not have the possibility to set the rent
themselves or to freely terminate the agreement. Clearly, they could not be said
to have waived any rights in that connection (see Zammit and Attard Cassar,
cited above, § 50).

49. Accordingly, the Court finds that the rent-control regulations and their
application in the present case constituted an interference with the applicants’
right (as landlords) to use their property (see Zammit and Attard Cassar, cited
above, 8§ 51). Nevertheless, in circumstances such as those of the present case a
number of considerations need to be made in connection with the proportionality
of the interference.

28



222/19 MH

50. The Court has previously held that rent-control schemes and restrictions
on an applicant’s right to terminate a tenant’s lease constitute control of the use
of property within the meaning of the second paragraph of Article 1 of Protocol
No. 1. It follows that the case should be examined under the second paragraph of
Article 1 of Protocol No. 1 (see Hutten-Czapska v. Poland [GC], no. 35014/97,
88 160-61, ECHR 2006-VIII; Bitt6 and Others v. Slovakia, no. 30255/09, § 101,
28 January 2014; and R & L, s.r.o. and Others, cited above, § 108).

(b) Whether the Maltese authorities observed the principle of lawfulness and
pursued a “legitimate aim in the general interest”

51. The Court refers to its general principles on the matter as set out in Amato
Gauci (cited above, § 53-54).

52. That the interference was lawful has not been disputed by the parties. The
Court finds that the restriction arising from the 1979 amendments was imposed
by Act XXIII of 1979 and was therefore “lawful” within the meaning of Article 1
of Protocol No. 1.

53. In the present case the Court can accept that the applicable legislation in
the present case pursued a legitimate social-policy aim, specifically the social
protection of tenants (see Amato Gauci, cited above, § 55, and Anthony Aquilina,
cited above, 8 57). It is, however, also true that the relevance of that general
interest may have decreased over time, particularly after 2008 (see Anthony
Aquilina, cited above, § 57), even more so given that following that date, the only
person benefiting from the impugned measures was P.G., whose financial
situation as shown before the domestic courts and which is not being contested
before this Court, leaves little doubt as to P.G’s necessity for such a property,
and at a regulated rent. This Court will therefore revert to this matter in its
assessment as to the proportionality of the impugned measure.

(c) Whether the Maltese authorities struck a fair balance

54. The Court refers to its general principles on the matter as set out in Amato
Gauci (cited above, § 56-59).

55. The Court will consider the impact that the application of the 1979 Act had
on the applicants’ property. It notes that the applicants could not exercise their
right of use in terms of physical possession as the house was occupied by tenants
and they could not terminate the lease. Thus, while the applicants remained the
owners of the property they were subjected to a forced landlord-tenant
relationship for an indefinite period of time.

56. Despite any reference to unidentified procedural safeguards by the
Government (see paragraph 41 above) the Court has on various occasions found
that applicants in such a situation did not have an effective remedy enabling them
to evict the tenants either on the basis of their own needs or those of their
relatives, or on the basis that the tenants were not deserving of such protection
(see Amato Gauci, cited above, § 60, and Anthony Aquilina, cited above, § 66).
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Indeed, when their need arose (some years after they had purchased it) and later
despite the little need of it by the tenant — who was not in any particular need of
housing (at least after 2008) — the applicants were unable to recover the property.
Consequently, the application of the law itself lacked adequate procedural
safeguards aimed at achieving a balance between the interests of the tenants and
those of the owners (see Anthony Aquilina, cited above, § 66, and mutatis
mutandis, Zammit and Attard Cassar, cited above, § 61). The Court further
considers that the possibility of the tenant leaving the premises voluntarily was
remote, especially since the tenancy could be inherited — as in fact happened in
the present case. It is clear that these circumstances inevitably left the applicants
In uncertainty as to whether they would ever be able to recover their property.

57. As to the rent payable, the Court is ready to accept that EUR 466 annually
was a more or less reasonable amount of rent in 1988 - particularly given that it
was an amount of rent which the applicants were aware of and in spite of which
they decided to purchase the property with the relevant restrictions. Furthermore,
it was an amount of rent which the applicants expected to receive for a number
of years, at least until the demise of J.G. and his wife. Moreover, the Court
accepts that at the relevant time the measure pursued a legitimate social-policy
aim (see paragraph 53 above) which may call for payments of rent at less than
the full market value (see Amato Gauci, § 77).

58. The same cannot be said after the passage of decades, during which the
rent had remained the same (as stated by the parties and the domestic courts, the
rent is still EUR 466 annually). The Court has previously held that there had been
a rise in the standard of living in Malta over the past decades (see Amato Gauci,
cited above, § 63, and Anthony Aquilina, cited above, § 65). Thus, the needs and
the general interest which may have existed in 1979 must have decreased over
the three decades that ensued (see Anthony Aquilina, cited above, § 65). It is
noted that as stated by the Government in paragraph 40 above, the minimum
wage in 2015 was EUR 720.46 per month, while in 1974 (the date when Malta
adopted a national minimum wage) it amounted to the equivalent of less than
EUR 100 per month (see Amato Gauci, cited above, § 60).

59. The Court need not identify the exact year at which the rent payable was
no longer reasonable. It observes that cases against Malta concerning the same
subject matter, that is to say renewal of leases by operation of law - whose rent
had been set on an open market — (see Amato Gauci, Anthony Aquilina,
and Zammit and Attard Cassar, all cited above), which have invariably lead to
findings of a violation of Article 1 of Protocol No. 1, concerned periods after the
year 2000. Furthermore, the Government of the respondent State have often
argued that Malta suffered a boom in property prices in 2003 (see, for
example, Apap Bologna v. Malta, no. 46931/12, § 97, 30 August 2016). Lastly,
although not determinative, it was only in 2008 that the applicants refused to
accept the rent, once P.G. had inherited the property. In the light of the above it
suffices for the Court to consider that a rent based on the value of the property
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as it stood in 1962 with the relevant adjustment which amounted to EUR 466
annually in 1988 and thereafter — was certainly not reasonable for the years
following 2000.

60. In particular, even if one had to concede that the valuations submitted by
the applicants are on the high side, the Court notes that the first-instance
domestic court, in 2011, accepted EUR 3,000 per month (that is to say EUR
36,000 per year) as the rental market value of the property (see paragraph 18
above). Thus, the amount of rent received by the applicants, around EUR 39 a
month, that is to say EUR 466 per year, for a fourteen-room house in Sliema, a
highly sought-after location, is indeed “derisory” as was also found by the first-
instance domestic court (see paragraph 18 above). Indeed, that amount of rent
contrasts sharply with the market value of the premises in recent years, as
accepted by the domestic court or as submitted by the applicant, as it amounted
to a little more than 1% of the market value. The Court considers that State
control over levels of rent falls into a sphere subject to a wide margin of
appreciation by the State and its application may often cause significant
reductions in the amount of rent chargeable. Nevertheless, this may not lead to
results which are manifestly unreasonable (see Amato Gauci, cited above, § 62).

61. In the present case, having regard to the low rental payments to which the
applicants have been entitled in recent years, the applicants’ state of uncertainty
as to whether they would ever recover their property, which has already been
subject to this regime for nearly three decades, the rise in the standard of living
in Malta over the past decades, and the lack of procedural safeguards in the
application of the law, which is particularly conspicuous in the present case given
the situation of the current tenant as well as the size of the property and the needs
of the applicants, the Court finds that a disproportionate and excessive burden
was imposed on the applicants. It follows that the Maltese State failed to strike
the requisite fair balance between the general interests of the community and the
protection of the applicants’ right of property.

62. There has accordingly been a violation of Article 1 of Protocol No. 1 to the
Convention.”

Fid-dawl ta’ dawn il-prin¢ipji gurisprudenzjali 1-Qorti tirrileva li huwa pacifiku
li I-Istat ghandu d-dritt u l-obbligu li jippromulga I-ligijiet li jidhirlu xierga biex
jikkontrolla l-uzu tal-propjeta’ skont I-interess generali. Infatti I-Istat ghandu
f’idejh diskrezzjoni wiesgha sabiex jidentifika x’inhu mehtieg fl-interess generali
u sabiex jistabilixxi liema huma dawk il-mizuri mehtiega ghall-harsien tal-
interess generali. Madankollu, fit-thaddim ta’ din id-diskrezzjoni tieghu li johlog
mekkanizmu li jipprotegi kategorija ta’ persuni (utilisti ta’ fondi ghal fini tal-kaz
tal-lum) huwa xorta m’ghandux il-mano libera |i jippregudika b’mod
sproporzjonat id-drittijiet ta’ kategorija ta’ persuni ohra (sidien ta’ dawk il-fondi
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ghal fini tal-kaz tal-lum). Fin-nuggas huwa I-Istat li ghandu jgorr ir-
responsabbilta’ ghal dan I-izbilan¢ bejn il-varji drittijiet imsemmija.

Mehudin i¢-¢irkustanzi kollha tal-kaz odjern il-Qorti tqis li d-dispozizzjonijiet
tal-ligijiet in ezami qeghdin icahhdu lir-rikorrenti mit-tgawdija |-propjeta’
taghhom partikolarment in kwantu l-legislatur gieghed jiddetta u jikkontrolla I-
quantum li l-istess rikorrenti jistghu jir¢ievu bhala kera. Huwa minnu li kien
hemm xi titjib fil-valur tal-kera bis-sahha tal-emendi fosthom tal-Att X tal-2009
kif sussegwentement emendati, izda meta mgabbla mal-valuri lokatizji tal-fond
in kwistjoni skont is-suq hicles ma hemm ebda dubju li hemm disparita’ enormi
u dan kif jirrizulta mit-tqabbil bejn il-valuri lokatizji fis-suq hieles elenkati fir-
relazzjoni tal-perit Caruana Galea u I-kera li effettivament ilha snin tithallas mill-
intimata Dorothy Fenech.

Fil-kaz succitat Simone Galea et vs Avukat Generali et il-Qorti nfatti galet
hekk-

“Tajjeb jingaad illi bl-emendi li kienu ntrodotti g#all-Kap 16 bl-Att X tal-2009,
ghad li kien hemm awment fil-kera, xorta wazda baga’ jirrizulta sproporzjon
kontra r-rikorrenti bejn I-awment fil-kera skont I-Art 1531C tal-Kap 16 u I-valur
lokatizju tal-fond fis-suq #ieles. Dan oltre grall-fatt li s-sid baga™ kostrett
joggsod gral quantum ta zieda dettat mil-ligi li stabbiliet mhux biss kemm
ghandu jkun I-awment izda anke kull meta. Qabel id-d#ul fis-se#/ tal-emendi, ir-
rikorrenti odjerni kienu ilhom snin twal igarrbu lezjoni tal-jedd tagzhom skont I-
Art 1 Prot 1 tal-Konvenzjoni.

Fid-decizjoni tagzha tal-11 ta Dicembru 2014 fil-kaz ta” Anthony Aquilina vs
Malta I-ECtHR irrimarkat illi : “the 2009 and 2010 amendments (only) slightly
improved a landlord's position”.

Fil-kaz ta~ Zammit and Attard Cassar v Malta (op. cit.) I-ECtHR irrimarkat :-

“While the applicants do not have an absolute right to obtain rent at market
value, the Court observes that, despite the 2009 amendments, the amount of rent
Is significantly lower than the market value of the premises as submitted by the
applicants, which was not effectively contested by the Government. ... While the
Court has accepted above that the overall measure was, in principle, in the
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general interest, the fact that there also exists an underlying private interest of a
commercial nature cannot be disregarded. ”

Fil-kaz ta’ lan Peter Ellis et vs Avukat Generali et, (op cit) il-Qorti
Kostituzzjonali stabbiliet illi :-

“Langas I-emendi grall-Kodici Civili li sezew bl-Att tas-sena 2009 ma jistg/iu
jitgiesu bzala li jagitu rimedju effettiv gzall-lanjanzi tar-rikorrenti, kemm grax
tezisti diskrepanza enormi bejn I-awment fil-kera kontemplat fl-artikolu 1531C u
I-valur lokatizju tal-fond fis-suq #ieles, kif ukoll gzax id-disposizzjonijiet tal-
artikolu 1531F, fi¢-cirkostanzi tal-kaz, jagZimlu remota I-possibilita® li dawn
jipprendu I-pussess tal-fond tagihom. ”

B referenza grall-kaz tal-lum, jirrizulta ppruvat illi I-kera percepita mir-
rikorrenti, abbazi tad-disposizzjonijiet tal-Kap 69, hija bil-wisq inferjuri g#all-
kera fis-suqg. Il-figuri li saret referenza ghalihom aktar kmieni jitkellmu
warnedhom. Gralhekk huwa ppruvat I-isproporzjon li ma jridx I-Art 1 Prot 1 tal-
Konvenzjoni u li ged jingarr mis-sid.

Hija I-fehma konsiderata ta” din il-Qorti illi megjusa I-fatti u cirkostanzi tal-kaz
tal-lum kif evolvew mal-medda tas-snin sal-lum il-piz li kellu jgorr is-sid kien
sproporzjonat u eccessiv. ”

Jigi sottolineat ukoll li anke jekk il-valur tal-kera stabbilit mill-ligi mhux bilfors
ikun dags kemm irendi s-suq hieles xorta jirrizulta li hemm gabza kbira meta
ma@abbel mal-valur lokatizju massimu li r-rikorrenti jistghu jircievu minghand I-
inkwilina ntimata. Kif diga’ nghad ripetutament fil-varji sentenzi in materja, r-
rata ta’ hlas tal-kera stabbilita mill-ligi la tista’ titqies 1i hija kompatibbli mar-
realta’ socjali f"Malta fiz-zminijiet tal-lum u langas mar-rati lokatizji applikabbli
fis-suq hieles tal-propjeta’.

Fil-kaz fl-ismijiet Louis Apap Bologna vs Avukat Generali et de¢iz f1-4 ta’
Gunju 2018 il-Qorti galet hekk -
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"Ghalkemm ir-ratio legis wara d-disposizzjonijiet tal-Kap 69 kien illi tkun
ippreservata b intervent legislattiv mirat il-vijabbilita® ekonomika ta” I-azjendi
kummerc¢jali, ma hemmx l-icken dubju li I-gag#da ekonomika u finanzjarja tal-
pajjiz illum toffri xejriet lejn il-posittiv u mhijiex dik li kienet fiz-zmien meta sar
il-Kap 69.”

Dan kollu jfisser li bil-ligijiet imsemmija I-Istat naqas 1i jikkontrobilan¢ja 1-
mizuri li ha - fejn gab taht il-kontroll tieghu 1-uzu tal-propjeta’ tas-sidien involuti
- b’salvagwardji adegwati li jipprotegu d-drittijiet ta’ dawn l-istess sidien tal-
fondi milquta b’tali ligijiet. Ghaldagstant ir-rikorrenti odjerni, l-istess bhal sidien
ohra fl-istess pozizzjoni taghhom, spi¢¢aw igorru piz sproporzjonat u ngust
fughom peress li nholoq zbilan¢ bejn il-jeddijiet taghhom min-naha wahda u I-
interess generali min-naha l-ohra.

[1-Qorti tinnota wkoll li bis-sahha tal-Att Numru XXIV tal-2021 (artiklu 4A tal-
Kap 69) saru xi emendi ohra fosthom emenda marbuta maz-zieda fil-kera
permezz ta’ liema s-sidien ghandhom il-possibilita’ 1i jitolbu lill-Qorti tawtorizza
z-zieda fil-kera sa 2% tal-valur tal-fond fis-suq miftuh. Ghalkemm dawn I-emendi
gabu aktar titjib fl-ezercizzju tad-drittijiet tas-sidien bhar-rikorrenti, tali emendi
ma jinnewtralizzawx il-lezjoni li kienu ilhom isofru fit-tgawdija tal-propjeta’
taghhom ghas-snin ta’ qabel ma dahal fis-sehh dan I-Att. Jinghad pero’ li mill-
introduzzjoni taghhom fit-28 ta’ Mejju 2021 ‘il quddiem il-Qorti hija sodisfatta
li I-emendi ntrodotti geghdin jilhqu bilan¢ propozjonat bejn id-drittijiet tas-sidien
u dawk tal-inkwilini.

Fid-dawl tas-suespost I-ewwel zewg talbiet tar-rikorrenti jimmeritaw li jigu
milqugha safejn hija mibnija fuq I-ewwel artikolu tal-ewwel protokoll tal-
Konvenzjoni u dan ghall-perjodu sa gabel I-introduzzjoni tal-Artikolu 4A
tal-Kap 69.

In vista tas-suespost |-e¢¢ezzjonijiet enumerati minn numru sitta sa erbatax
tal-Avukat tal-Istat sejrin jigu michuda. Anke [-ewwel tlett eccezzjonijiet tal-
intimata Dorothy Fenech sejrin jigu respinti safejn inkompatibbli ma’ dak
deciz.
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D. RIMEDJU

B’referenza ghat-tielet talba tar-rikorrenti, in vista tal-fatt li I-Qorti sabet ksur
tad-drittijiet fundamentali tar-rikorrenti huma jimmeritaw li jinghataw rimedju
adegwat, liema rimedju ser jinghata kif gej -

I. Fir-rigward ta’ hlas ta’ kumpens u danni adegwati, il-Qorti tibda billi tirreferi
ghall-prin¢ipji gurisprudenzjali fir-rigward Kif elenkati fil-kaz suc¢itat Simone
Galea et vs Avukat Generali et li uhud minnhom jghidu hekk-

“Huwa principju ben assodat illi I-kumpens li jista™ jingZata fi procediment ta’
natura kostituzzjonali mhuwiex ekwivalenti gzad-danni civili li jigu likwidati
mill-grati ordinarji (ara : QK : Philip Grechpro et noe v. Direttur tal-
Akkomodazzjoni Soéjali et deciza fis-17 ta” Dicembru 2010 ; Victor Gatt et v.
Avukat Generali et deciza fil- 5 ta’ Lulju 2011 ; u lan Peter Ellis et v. Avukat
Generali et deciza fl-24 ta> Gunju 2016).

Fid-decizjoni ta> Maria Stella sive Estelle Azzopardi et vs Avukat Generali et
deciza fit-30 ta” Settembru 2016, il-Qorti Kostituzzjonali kompliet tippreciza illi
r- “rimedju li taghti din il-Qorti huwa kumpens gzall-ksur tad-dritt fondamentali
u mhux danni civili ghal opportunita” mitlufa.”

Dan premess, huma diversi I-konsiderazzjonijiet li 1-Qorti gaandha tqis sabiex
tistabilixxi I-quantum tal-kumpens.

Decizjoni li kkunsidrat fid-dettall din il-kwistjoni hija s-sentenza li tat il-Qorti
Kostituzzjonali fil-kawza Raymond Cassar Torregiani et vs Avukat Generali et

(op. cit.)
11-Qorti qalet hekk : -

“Dwar il-quantum tal-kumpens dovut issir referenza gZas-sentenza ta™ din il-
Qorti Igino Trapani Galea Feriol pro et noe et v Kummissarju tal-Artijiet et
deciza fil-31 ta’ Ottubru 2014, fejn f'materja ta’ komputazzjoni ta’ kumpens g#al
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lezjoni ta” dritt fondamentali sancit fl-artikolu konvenzjonali fuq citat gie
osservat:

“Rigward il-quantum tal-kumpens stabbilit mill-ewwel Qorti, din il-Qorti
tosserva fl-ewwel lok li kull kaz ghandu jigi trattat u deciz fuq il-fattispecie tieg/u.
Barra minn hekk, jekk il-Qorti Ewropeja hasset li f certi kazijiet kellha tag#iti
kumpens f'ammont inferjuri gral dak li nghata lir-rikorrenti mill-ewwel
Qorti, ma jfissirx li allura I-Qrati Maltin tilfu I-awtonomija tagzhom b™ mod li
bilfors kumpens li jingiata ikun f-ammont vic¢in dak li tag#ti 1-Qorti Ewropeja.
Fil-kaz odjern l-ewwel Qorti #adet in konsiderazzjoni |-fatturi kollha li
jimmilitaw kemm favur kif ukoll kontra r-rikorrenti u deherilha li I-kumpens
xieraq li ghandha tag/ti f'dan il-kaz ikun fl-ammont ta™ zZamsa u gzoxrin elf Euro
(EUR 25,000).

Hija kkonsidrat id-dewmien da parti tar-rikorrenti li jieadu I-proceduri
opportuni, il-valur tal-immobbli, iz-2mien tant twil li r-rikorrenti ilhom privati
mill-godiment tal-propjeta’ tagZhom mingzand ma ngrata ebda kumpens, |-istat
tal-fond u l-ezistenza tal-fattur tal-interess pubbliku. Ma® dawn gzandu jigi
senjalat il-fatt li gabel l-ispossessament tal-propjeta” tagzhom ir-rikorrenti
kellhom permess mill-Bord kompetenti sabiex jizviluppaw il-fond.”

Issa ghalkemm, huwa minnu illi I-valur tal-kumpens akkordat mill-Qorti wara
sejba ta” lezjoni tad-drittijiet fondamentali ma jekwiparax necessarjament ma’
likwidazzjoni ta” danni civili attwali sofferti, ma jfissirx li d-danni materjali
ghandhom jigu njorati ghall-finijiet tal-ezercizzju odjern. 1-Qorti trid tqis il-
fatturi kollha rilevanti g#all-kaz odjern sabiex tasal g/#ad-determinazzjoni tal-
guantum. Dawn huma (1) it-tul ta” Zmien li ilha sse## il-vjolazzjoni konsidrat
ukoll fid-dawl tat-tul taz-zmien li r-rikorrenti damu sabiex resqu I-proceduri
odjerni biex jirrivendikaw id-drittijiet kostituzzjonali tagihom ; (2) il-grad ta’
sproporzjoni relatat mal-introjtu li ged jigi percepit ma™ dak li jista™ jigi percepit
fis-suq #ieles, konsidrat ukoll I-ghan socjali tal-mizura; (3) id-danni
materjali sofferti mir-rikorrenti konsidrat ukoll I-ispejjez sostanzjali li gzamlu |-
intimati Tabone ssabiex jirrendu I-fond abitabbli u (4) I-ordni li ser tag#ti din il-
Qorti dwar I-ezenzjoni f'dan il-kaz mill-effetti legali tal-Artikolu 5 tal-Kap 758.”

Meta jingsata kumpens fi procediment ta’ din ix-xorta, ghandu jing#iata
konsiderazzjoni I-gAan li jkun immotiva I-mizura u cioe™ l-interess pubbliku.
Ghall-fini ta” quantum ta’ kumpens u relattiva motivazzjoni, ara dawn id-
decizjonijiet li jirreferu wkoll g#zall-pronunzjamenti tal-ECtHR :- QK : Angela
sive Gina Balzan v. LOnorevoli Prim Ministru : op. cit. ; Dr. Cedric Mifsud et
vs |I-Avukat Generali et : op. cit. ; Concetta sive Connie Cini vs Eleonora Galea
et : op. cit. ; Robert Galea vs Avukat Generali et : PA/GK : op cit ; Sergio Falzon
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et vs Alfred Farrugia et : PA/GK : op. cit. ; PA/GK : 15 ta’ Frar 2018 :
Alessandra Radmilli vs Joseph Ellul et ; PA/GK : 2 ta” Marzu 2018 : Thomas
Cauchi et vs Avukat Generali et) [ara wkoll g#all-istess skop : ECtHR: 30 ta’
Jannar 2018 : Cassar vs Malta : Application 50570/13]

Il-proceduri odjerni min-natura tagzhom huma diretti sabiex jindirizzaw lezjoni
kostituzzjonali u/jew konvenzjonali.

11-Qorti sabet vjolazzjoni tal-Art 1 Prot 1 tal-Konvenzjoni.

Ghalkemm id-diskrepanza bejn il-kera attwalment percepita u I-valur lokatizju li
I-fond de quo jgib fis-suq zieles hija fattur determinanti sabiex ikun stabbilit jekk
kienx vjolat il-prin¢ipju tal-proporzjonalita’, fl-istess waqt hemm fatturi ozra li
wkoll ghandhom rilevanza, u li flimkien giaandhom iwasslu g#all-gaoti ta®
kumpens gust grall-lezjoni subita.

Fis-sentenza li tat fil-31 ta” Jannar 2014 fil-kawza fl-ismijiet Concetta sive
Connie Cini vs Eleonora Galea et il-Qorti Kostituzzjoni rrilevat:

“25. F'materja ta" kumpens il-gurisprudenza patria kif ukoll dik tal-Qorti
Ewropeja identifikat is-segwenti principji:

“The Court would reiterate that compensation terms under the relevant
legislation may be material to the assessment whether the contested measure
respects the requisite fair balance and, notably, whether it imposes a
disproportionate balance on applicants. The taking of property without payment
of an amount reasonably related to its value will normally constitute a
disproportionate interference.” [ECHR 31443/96 para.176 Bronoiswki V.
Poland, decided 22 June 2004].”

Applikati dawn il-princ¢ipji ghall-kaz tal-lum il-Qorti hija tal-fehma 1i ghandhom
jittiehdu diversi konsiderazzjonijiet ghal fini ta’ kumpens primarjament li -

1. Anke jekk il-kumpens mhux necessarjament ikun dags kemm irendi s-suq
hieles, huwa sostanzjali I-isproporzjon fid-differenza bejn il-kera 1i jithallas
attwalment lir-rikorrenti u dik li setghu jirc¢ievu skont is-suq hieles li kieku ma
kienx hemm id-dispozizzjonijiet tal-ligi mpunjati,
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2. L-istat ta’ n¢ertezza li r-rikorrenti damu fih matul is-snin u I-perjodu li ilhom
ibatu sproporzjon fid-drittijiet taghhom;

3. L-inerzja da parti tal-Istat, li matul is-snin, sa qabel ma ntroduca 1-Att XXIV
tal-2021, baqa’ passiv ghall-htiega ta’ ntervent legislattiv effettiv sabiex johloq
bilan¢ aktar proporzjonat bejn il-pizijiet u d-drittijiet ta’ persuni fil-qaghda tar-
rikorrent.

Wara li hadet is-suespost kollu in konsiderazzjoni il-Qorti hija tal-fehma li
a favur ir-rikorrent ghandha tigi likwidata s-somma ta’ hamsa u tletin elf
Ewro (€35,000) bhala kumpens pekunarju U s-somma ta’ hamest elef Ewro
(€5,000) bhala kumpens non-pekunarju ghall-lezjoni sofferta mir-rikorrent,
liema somma ghandu jaghmel tajjeb ghaliha 1-Avukat tal-Istat.

[1-Qorti tinnota wkoll li r-rikorrenti qeghdin jitolbu wkoll ir-rimedju tal-
izgumbrament tal-intimata Dorothy Fenech.

Din it-talba mhijiex sejra tintlaga’.

Fl-ewwel lok il-Qorti tqgis li I-proceduri kostituzzjonali mhumiex il-forum fejn
tali talba ghandha tigi ventilata. Din il-materja ghandha se mai titressaq quddiem
il-forum kompetenti ordinarju.

Fil-kaz Josephine Azzopardi pro et noe vs L-Onorevoli Prim Ministru et
deéiz fis-27 ta’ Gunju 2017 (Rik 96/2014) il-Qorti galet hekk -

llli gie deciz diversi drabi mill-Qrati tagzna li |-proceduri kostituzzjonali
mhumiex il-forum addattat sabiex jigi deciz jekk inkwilin gandux jigi Zzgumbrat
jew le. Din il-vertenza tispetta lill-grati ordinarji jew lill-Bord li Jirregola I-Kera
skont il-kaz. Dak li huwa rilevanti hija I-konsiderazzjoni li, fil-kaz li jinstab li ligi
hija vjolattiva tad-drittijiet fundamentali ta’ xi parti, dik il-ligi ma tistax tibga’
tingrata effett bejn il-partijiet kemm il darba u sakemm I-applikazzjoni tagzha
tkun leziva ghad-drittijiet fundamentali ta’ dik il-parti (ara sentenza Curmi vs
Avukat Generali, Kost 24/06/2016).

Fl-istess sens is-sentenza Portelli vs Avukat Generali, 45/2014 — deciza fil-25 ta’
Novembru 2016 fejn il-Qorti galet hekk:
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“Dan ma jfissirx illi din il-gorti sejra tordna I-izgumbrament tal-konvenut; dan
ma huwiex kompitu ta’ din il-qorti u langas ma huwa meritu ta’ kawza
kostituzzjonali illi I-gorti tara jekk il-konvenut gizandux xi titolu iezor li jag#tih
jedd ikompli jzomm il-fond: dak ikun il-meritu ta’ kawza ad hoc quddiem il-qorti
jew tribunal kompetenti. Li qiegidha tgaid din il-gorti huwa biss illi f’kawza li
jistghu jiftau l-atturi ghall-izgumbrament tal-konvenut quddiem il-gorti jew
tribunal kompetenti, il-konvenut ma jkunx jista’ jingeda bl-art. 12(2) tal-Kap. 158
ghad-difiza tieghu billi dak I-artikolu huwa, fir-relazzjoni bejn l-atturi u I-
konvenut, bla effett”. [Ara s-sentenza mog#tija fid-29 ta’ April 2016 fI-ismijiet
Victor Portanier et v. Avukat Generali et]. ”

[I-Qorti tikkondividi ma’ dawn il-konkluzjonijiet appena citati u sejra
taghmilhom taghha.

Inoltre jigi sottolineat ukoll li bis-sahha tal-introduzzjoni tal-Att XXIV tal-2021
ir-rikorrenti issa ghandhom rimedju ordinarju li permezz tieghu jistghu jadixxu
quddiem il-Bord li Jirregola |-Kera sabiex jitolbu revizjoni tal-kera skont kif
provdut fil-Kap 69. Kwindi mhuwhiex il-kaz li 1-Qorti taghti r-rimedju estrem
tal-izgumbrament tal-inkwilini ntimati.

Maghmula dawn 1-osservazzjonijiet il-Qorti sejra tilqa’ limitatament it-tielet
talba kif inghad u tichad il-bgija tal-e¢¢ezzjonijiet tal-intimat Avukat tal-
Istat filwaqt li tichad ukoll il-bgija tal-ec¢¢ezzjonijiet tal-intimata Fenech
hlief safejn huma kompatibbli ma’ dak deciz.

Ghal dawn il-motivi I-Qorti taqta’ u tiddeciedi I-kawza billi —

1. Tastjeni milli tiehu konjizzjoni ulterjuri tal-ewwel u |-hames ec¢cezzjoni
tal-Avukat Generali, tilga r-raba’ ec¢cezzjoni tal-intimat Avukat tal-Istat
filwaqt li tichad il-bgija tal-e¢cezzjonijiet tieghu;

2. Tichad l-e¢cezzjonijiet tal-intimata Dorothy Fenech hlief safejn
kompatibbli ma’ dak deciz fis-sentenza.

3. Tilqga> l-ewwel zewg talbiet tar-rikorrenti limitatament safejn
jirrigwardaw |-ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni u
tichadhom fil-bqija;

39



222/19 MH

4. Tilga’ limitatament it-tielet talba tar-rikorrenti u tillikwida s-somma
globali ta’ erbghin elf Ewro (€40,000) in kwantu ghal hamsa u tletin elf Ewro
(€35,000) bhala kumpens pekunarju u hamest elef Ewro (€5,000) bhala
kumpens non-pekunarju ghall-lezjoni sofferta mir-rikorrenti, liema somma
ghandu jaghmel tajjeb ghaliha 1-Avukat tal-Istat;

5. L-ispejjez tal-kawza ghandhom jithallsu mill-Avukat tal-Istat.

Onor. Dr. Miriam Hayman LL.D.
Imhallef

Victor Deguara
Dep. Reg.
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