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Rik. Gur. 709/2020 RGM

L-Avukat Dr. Joseph Camilleri
(1.D. 384279M) bhala mandatarju
specjali ghan-nom u in rapprezentanza
tas-socjeta” estera Portugiza Vlagens Abreu S.A.

VS.

(1) Pullmantur Cruises Ship Management Ltd.
(C-38532)

(2) RCL Soverign LLC, socjeta” tal-Liberja,
Rapprezentata f’Malta minn Fenlex Corporate
Services Limited bhala resident agent tal-istess

Socjeta’

(3) Royal Caribean Cruises Ltd socjeta’ tal-Liberja



bin-numru ta’ registrazzjoni 98-0081645

I1-Qorti:

Rat ir-rikors tal-avukat Dottor Joseph Camilleri nomine ipprezentat fit-

12 t’ Awwissu, 2020 li permezz tieghu ippremetta u talab is-segwenti:

1. Ili s-so¢jeta’ konvenuta RCL Sovereign LLC hija 1-proprjetarja tal-
Bastiment ossija I-passenger ship bl-isem M/V Sovereign, liema bastiment

huwa rregistrat Malta u ghandu n-numru tal-IMO 8512281,

2. Il kif ser jigi spjegat fid-dettall aktar ‘il quddiem, din I-istess
socjeta’ konvenuta tifforma parti minn grupp ta’ kumpanniji, illi fihom

jidher li s-sid benefi¢jarju hija, fl-ahhar mill-ahhar, is-so¢jeta’

konvenuta Royal Caribbean Cruises Limited;;

3. i £Gunju tal-2019, is-socjeta’ esponenti Viagens Abreu SA,
kumpannija Portugiza li ilha mwaqqfa sa mill-1840 u li topera fil-gasam
tal-ivjaggar, dahlet f’Charter Agreement mas-so¢jeta’ konvenuta
Pullmantur Cruises Ship Management Ltd, b’rabta ma’ vjaggi li kellhom
isiru mill-bastiment M/V Sovereign (kopja tac-Charter Agreement u I-
Annexes hawn annessi u mmarkati Dok VAL u Dok VA2). Illi f’dan i¢-
Charter Agreement, din I-istess socjeta’ konvenuta ddeskriviet ruhha bhala

‘Disponent Owner’ u ‘ultimate beneficial owner’ tal-bastiment de quo;

4.  1lli ai termini tac-Charter Agreement, is-socjeta’ esponenti hallset 1-

ammont kumplessiv ta’ miljun, mitejn u disgha u sebghin elf u sittin Ewro



(€1,279,060) konsistenti in kwantu ghal €1,200,000 f’Charter Hire Fee,
€76,692 f’service fee mhallsa skond klawzola 5.3(ii) ta’ Annex III tac-
Charter Agreement u €2,368 f’"WIFI Service Fee miftiehma bejn il-partijiet
(ara Dok VA3, VA4 u VA5 hawn annessi);

5. i I-vjaggi 1i kellhom isiru mill-bastiment M/V Sovereign thassru
minhabba I-imxija tal-Covid-19 u ghalhekk, is-so¢jeta’ esponenti ssostni
li ai termini tal-klawzoli 8.1 u 9.4 ta¢c-Charter Agreement, ghandha 1-jedd
ghal rimbors tas-somma totali ta’ miljun, mitejn u disgha u sebghin elf
u sittin Ewro (€1,279,060). Illi ghal dan il-ghan, f"Marzu tal-2020 is-
socjeta’ esponenti dahlet f’negozjati mas-socjeta’ estera Pullmantur
Cruises S.L ta’ Spanja, li zzomm 99.99% tal-ishma tas-so¢jeta’ konvenuta
Pullmantur Cruises Ship Management Ltd, sabiex tinstab soluzzjoni
amikevoli ghal din il-vertenza. Madanakollu, dawn in-negozjati ma
wasslux ghal soluzzjoni, b’dan illi 1-ahhar skambji sehhew fl-4 ta> Gunju

2020;

6.  Hlinhar it-Tnejn 13 ta’ Lulju 2020, is-so¢jeta’ esponenti pprezentat
mandat t’arrest ta’ bastiment kontra 1-bastiment M/V Sovereign, li kien
jinsab fl-ibhra territorjali Maltin, senjatament fl-inhawi ta’ Birzebbugia,
gewwa |-Port ta’ Marsaxlokk. Illi kien f’dan l-istadju li s-socjeta’
esponenti giet infurmata tramite l-konsulenti legali rispettivi ta’ RCL
Sovereign LLC (sid il-bastiment) li allegatament ma kien hemm ebda
relazzjoni bejn is-so¢jeta’ konvenuta RCL Sovereign LLC u s-so¢jeta’
konvenuta Pullmantur Cruises Ship Management Ltd. Gie allegat li kien
hemm biss semplici bareboat charter bejn is-so¢jeta’ konvenuta RCL
Sovereign LLC u kumpannija ohra Pullmantur Cruises Sovereign Limited
(entita’ ohra fl-istess grupp ta’ Pullmantur), liema bareboat charter gie

konvenjentement itterminat fit-8 ta> Gunju 2020, u ¢ioe erbat ijiem biss

wara li sehhew l-ahhar skambji bejn is-so¢jeta esponenti u s-soc¢jeta’

estera_Pullmantur Cruises S.L. _ta’ Spanja (kopja tal-ittra ta’

terminazzjoni hawn annessa u mmarkata Dok VAG);



7. I1li ghalhekk, is-soc¢jeta’ konvenuta RCL Sovereign LLC bdiet
ssostni li ma kienx hemm bazi ghall-arrest tal-bastiment u dan ghaliex (i)
l-entita’ 1i dehret fuq i¢-Charter Agreement ma Kienetx tassew sid
benefi¢jarju u/jew bareboat charterer ghaliex ftehim f’dan is-sens kien sar
ma’ kumpannija ohra fl-istess grupp u (ii) f’kull kaz, 1-uniku bareboat

charter agreement gie tterminat gabel ma sar I-arrest;

8. i fid-dawl ta’ dan, RCL Sovereign LLC intavolat rikors taht 1-
Artiklu 836 tal-Kap 12 tal-Ligijiet ta’ Malta illi bih mhux biss talbet lill-
Qorti sabiex tirrevoka |-mandat t’arrest bhala irregolari u illegali, izda
sahansitra talbet il-hlas ta’ penali u danni, stante illi sostniet illi -mandat

kien manifestament zbaljat u vessatorju;

9.  Illi permezz ta’ digriet datat 23 ta’ Lulju 2020, il-mandat t’arrest gie
revokat stante illi fil-fehma ta’ din 1-Onorabbli Qorti, prima facie, ma
kienx hemm I-elementi rikjesti li jiggustifikaw il-hrug tal-mandat taht 1-
Artiklu 742D tal-Kap 12. Madanakollu, il-Qorti kkonkludiet li I-mandat
ma nharigx b’abbuz jew bla ebda fundament ta’ fatt jew ta’ dritt.
Kemm hu hekk, il-Qorti m’ordnatx hlas ta’ danni u penali u specifikament
galet illi d-digriet qieghed jinghata minghajr pregudizzju ghad-drittijiet
rispettivi tal-partijiet (Dok VA 7);

10. Illi ta’ min jghid illi fil-mori tar-rikors fuq citat, il-konvenuta RCL
Sovereign LLC iddepozitat fir-registru tal-Qorti ammont ekwivalenti
ghall-pretensjoni tal-attri¢i, bhala garanzija alternattiva, sabiex il-
bastiment ikun jista’ jhalli l-ibhra territorjali Maltin Kif fil-fatt sehh.
Prezentement, il-pretensjonijiet tas-socjeta’ esponenti huma kawtelati

b’mandat ta’ sekwestru fuq is-somma msemmija;

11.  1lli s-so¢jeta’ esponenti tishaq illi jekk wiehed ihares lil hinn minn
dak li jidher prima facie, hemm konnessjoni ¢ara bejn s-so¢jeta’ konvenuta
Pullmantur Cruises Ship Management Ltd (li ffirmat i¢-Charter

Agreement) u s-so¢jeta’ konvenuta RCL Sovereign LLC stante illi



ghandhom l-istess sid benefi¢jarju, u ¢ioe s-soc¢jeta’ konvenuta Royal

Caribbean Cruises Ltd;

12. i din il-konnessjoni hija evidenti meta wiehed jikkunsidra 1-

istruttura tal-kumpanniji nvoluti;

13. 1lli jekk wiehed jitlag mix-shareholding ta> RCL Sovereign LLC
(sid il-bastiment), jirrizulta li din hija mizmuma 100% minn RCL Cruise
Holdings LLC, kumpannija fil-Liberja, li hija mizmuma 100% minn
Celebrity Cruise Lines Inc, kumpannija fil-Cayman Islands, li hija
mizmuma 100% minn Royal Caribbean Cruises Ltd (ara Dok VAS8).

Ghalhekk isegwi illi s-socjeta’ konvenuta Roval Caribbean Cruises

Ltd hija s-sid ahharija tal-bastiment M/V Sovereign li ged jopera taht

il-brand name Pullmantur;

14, 1lli jekk inharsu lejn ix-shareholding tas-socjeta’ konvenuta
Pullmantur Cruises Ship Management Ltd li ffirmat ic-Charter Agreement,
jirrizulta illi din hija mizmuma 99.99% minn Pullmantur Cruises S.L
(Spanja), li hija mizmuma 99.99% minn Pullmantur SA (Spanja), 1i hija
mizmuma 100% minn Pullmantur Holdings SL (Spanja), 1i hija mizmuma
49% minn RCL Holdings Cooperatief UA (Olanda) u 51% minn Cruises
Investment Holding (Lussemburgu). Illi, mill-annual accounts uffi¢jali
tas-so¢jeta’ konvenuta Royal Caribbean Cruises Ltd ghas-sena 2019 i I-
esponenti sejra tezebixxi fil-mori ta’ dawn il-proceduri, jirrizulta illi RCL

Holdings Cooperatief UA (Olanda) hija sussidjarja ta’ hadd hlief is-

soc¢jeta’ konvenuta Roval Caribbean Cruises Limited:

15. 1lli oltre minn dan, jekk indawwru harsitna lejn ix-shareholding ta’
Pullmantur Cruises Sovereign Limited, I-entita’ i allegatament kienet il-
bareboat charterer, insibu illi din hija s-sister company tas-so¢jeta’
konvenuta Pullmantur Cruises Ship Management Limited stante illi I-
ishma f’din il-kumpannija huma mizmuma 100% minn Pullmantur Cruises

S.L (Spanja), I-istess azzjonista li, kif diga’ spjegat, izzomm 99.99% tal-



ishma fis-so¢jeta’ konvenuta Pullmantur Cruises Ship Management Ltd.
Ghalhekk, din terga’ twassalna ghal Royal Caribbean Cruises Ltd;

16. Issir referenza ghall-organigram imhejja mis-socjeta’ esponenti illi
juri b’mod izjed grafiku I-konnessjoni bejn il-kumpanniji (organigram

hawn annessa u mmarkata Dok VA9);

17.  ll-konnessjonijiet ikomplu. Huwa sinjifikanti illi l-ittra ta’
terminazzjoni datata 8 ta’ Gunju 2020 (annessa bhala Dok VAG) li
allegatament intbghatet mis-so¢jeta’ konvenuta RCL Sovereign LLC lis-
so¢jeta’ Pullmantur Curises Sovereign Limited hija ffirmata minn ¢ertu

Jason Liberty li huwa:

(1) Direttur ta’ Pullmantur Cruises SL (Spanja)

(2) Direttur ta’ Pullmantur SA (Spanja)

(3) Direttur ta’ Pullmantur Holdings SL (Spanja)

(4) Executive Vice President u CFO ta’ Royal Caribbean Cruises Ltd

Dan ifisser li, Jason Liberty bghat ittra f'isem RCL Sovereign LLC lil
Pullmantur Cruises Sovereign Limited, jittermina I-bareboat charter meta
huwa membru tal-Bord ta’ Pullmantur Cruises SL, 1i hija 1-uniku

azzjonista ta’ Pullmantur Cruises Sovereign Limited!

18. 1Illi ghalhekk jinghad li mhuwiex kumbinazzjoni li s-soc¢jeta’
konvenuta Pullmantur Cruises Ship Management Limited iddikjarat ruhha
bhala ‘Disponent Owner’ U ‘ultimate beneficial owner’ u huwa car, kif ser
jigi muri fil-mori tal-kawza, illi dan kienet qed taghmlu bl-gharfien tas-
soc¢jeta’ konvenuta RCL Sovereign LLC (sid il-bastiment) u bl-gharfien
tas-socjeta’ konvenuta Royal Caribbean Cruises Limited li, kif diga’
spjegat, hija s-sid ahharija tal-bastiment u li taghha hija sussidjarja
Pullmantur Cruises Ship Management Limited, il-kumpannija illi dehret
fuq i¢c-Charter Agreement. Huwa car, anke mill-accounts pubblic¢i ta’
Royal Caribbean Cruises Limited, illi s-Sovereign jaghmel parti mill-flotta
taghha pero kien jigi operat minn Pullmantur Cruises — jerga’ jinghad illi
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din ma kinitx xi kumbinazzjoni izda kienet il-business model uzata mill-

istess Royal Caribbean Cruises Limited,;

19. In vista tas-suespost u kif ser jigi ampjament ippruvat fil-mori tal-
kawza, s-so¢jetajiet konvenuti agixxew b’qerq u b’mala fede fil-konfront
tas-soc¢jeta’ esponenti sabiex jaharbu mill-obbligi kuntrattwali taghhom.
Dan, fl-umili opinjoni tas-soc¢jeta’ esponenti, jaghti lok ghal-lifting of the
corporate veil, spe¢jalment meta wiehed jikkunsidra 1i Pullmantur Cruises
S.L (Spanja) — lI-azzjonista tas-so¢jeta’ konvenuta Pullmantur Cruises Ship

Management Limited — jidher li tqieghdet fi pro¢eduri ta’ stral¢;

20. i kif se jintwera fil-mori tal-proceduri, sahanistra I-konsumaturi li
kienu bbukkjaw cruises fug bastimenti operati minn Pullmantur, gew
moghtija l-opportunita’ illi jibbukkjaw cruises fuq bastimenti ohra li
“jtajru 1-bandiera” tar-Royal Caribbean — madanakollu, konvenjentement,
fil-konfront tal-attrici il-konvenuti RCL Sovereign LLC u Royal
Caribbean Limited geghdin jichdu kwalunkwe’ konnessjoni ma’

Pullmantur Cruises Ship Management Limited:;

21. 1lli ghalhekk kellha ssir din il-kawza

GHALDAQSTANT, is-so¢jeta’ esponenti titlob lil din 1-Onorabbli Qorti,

prevja kwalsiasi dikjarazzjoni necessarja u opportuna:

1.  Tiddikjara illi Pullmantur Cruises Ship Management Limited hija
debitrici fil-konfrnt tal-attrici fl-ammont ta’ miljun, mitejn u disgha u
sebghin elf u sittin Ewro (€1,279,060) konsistenti f’rimbors ta’ ammonti
mhallsa lilha b’rabta ma’ time charter illi ma twettagx;

2. Twarrab il-personalita’ guridika separata (lifting of the corporate
veil) tas-socjetajiet konvenuti Pullmantur Cruises Ship Management Ltd,
RCL Sovereign LLC u Royal Caribbean Cruises Ltd,;



3. Tiddikjara li I-bastiment M/V Sovereign huwa fl-ahhar mill-ahhar,
proprjeta’ tas-so¢jeta’ konvenuta Royal Caribbean Cruises Limited u li ged

jigi operat taht il-brand name ‘Pullmantur’;

4.  Tiddikjara li s-soc¢jeta’ konvenuta Pullmantur Cruises Ship
Management Ltd dahlet fic-Charter Agreement mas-so¢jeta esponenti U
pprezentat ruhha bhala ‘Disponent Owner’ U ‘ultimate beneficial owner’
bl-gharfien tas-so¢jeta’ konvenuta RCL Sovereign LLC u/jew tas-socjeta’

konvenuta Royal Caribbean Cruises Ltd;

5. Tiddikjara li hemm konnessjoni bejn is-so¢jeta’ konvenuta RCL
Sovereign LLC u s-socjeta’ konvenuta Pullmantur Cruises Ship
Management Ltd stante illi ghandhom l-istess sid benefi¢jarju, ossija s-

soc¢jeta’ konvenuta Royal Caribbean Cruises Ltd;

6.  Tiddikjara li s-so¢jetajiet konvenuti jew min minnhom agixxew
b’qerq u mala fede biex jaharbu I-obbligi kuntrattwali taghhom fil-

konfront tas-socjeta’ esponenti Viagens Abreu SA;

7.  Tiddikjara konsegwentement |li s-so¢jetajiet konvenuti Royal
Caribbean Cruises Ltd u RCL Sovereign LLC jew min minnhom huma
responsabbli, flimkien ma’ Pullmantur Cruises Ship Management Limited,
ghar-rimbors lis-so¢jeta’ esponenti tal-hlas 1i sar bil-quddiem ghal vjaggi
mill-bastiment M/V Sovereign li ma sarux minhabba I-imxija tal-Covid-
19;

8. Tiddikjara ghalhekk li s-so¢jetajiet konvenuti Royal Caribbean
Cruises Ltd u RCL Sovereign LLC jew min minnhom, huma, flimkien ma’
Pullmantur Cruises Ship Management Limited, debituri tas-so¢jeta’
esponenti fl-ammont ta’ miljun, mitejn u disgha u sebghin elf u sittin Ewro

(€1,279,060);



9.  Tordna lis-so¢jetajiet konvenuti jew min minnhom sabiex ihallsu lis-
socjeta’ esponenti s-somma ta’ miljun, mitejn u disgha u sebghin elf u

sittin Ewro (€1,279,060);

Bl-ispejjez u bl-imghaxx legali sad-data tal-pagament effettiv.

Rat ir-Risposta ta’ Pullmantur Cruises Ship Management Ltd
ipprezentata fl-1 t’Ottubru, 2020 fejn jinghad kif gej:

Nuggqas ta’ Gurisdizzjoni

1. Il preliminarjament jinghad illi din 1-Onorabbli Qorti mghandhiex
il-gurizdizzjoni necessarja sabiex tisma’ din il-kawza. Huwa ¢ar illi din it-
tilwima taga’ fl-ambitu temporali u s-soggett-materja ta’ Regolament (UE)
Nru 1215/2012 tal-Parlament Ewropew u tal-Kunsill dwar il-gurisdizzjoni
u r-rikonoxximent u l-ezekuzzjoni ta’ sentenzi fi kwistjonijiet ¢ivili u

kummer¢jali (riformulazzjoni) (il-“Brussels Regulation Recast”);

2. I bl-ammissjoni tar-rikorrent stess din it-tilwima aamet in
konnessjoni mar-relazzjoni legali li holoq il-Charter Agreement li huwa

anness mar-rikors promotur tieghu bhala Dok VA1 u VA2;

3. Ili a tenur tal-Artikolu 14 tal-Charter Party, il-partijiet kontraenti
ftehmu illi kull vertenza ta’ bejniethom ghandha tigi sottomessa lill-grati

ta’ Spanja:

14. Law and Jurisdiction

14.1 This Charter shall be exclusively governed by Spanish Law. All
disputes arising out of or in connection with this Charter shall be referred

to the exclusive jurisdiction of the Spanish Courts of Justice and the
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Courts of Madrid will hold exclusive competence for any claim or lawsuit
arising out of any controversy or dispute relating to the execution of this
Charter.

(enfasi mizjud)

4. lli din il-klawsola c¢arament taghti lill-qrati gewwa I-Ispanja

gurisdizzjoni esklussiva fuq it-tilwima f’dawn il-proc¢eduri,

5. [li I-grati Spanjoli ghandhom gurisdizzjoni, u mhux il-qrati Maltin,
u dan skont Artikolu 25 tal-Brussels Regulation Recast, li ‘1 fuq minn hekk
jistipula illi din il-gurisdizzjoni hija “esklussiva sakemm il-partijiet ma
Jjiftiehmux mod iehor.” Huwa ¢ar minn qari ta’ Klawsola 14 tal-Charter

Party illi I-partijiet ma ftehmux mod ichor;

6. [li allura I-Brussels Regulation Recast jirrikjedi lil din 1-Onorabbli
Qorti taqta’ u tiddeciedi li mghandhiex gurisdizzjoni sabiex tisma’ din il-
kawza, u ghandha ti¢had il-gurisdizzjoni u tillibera s-so¢jeta esponenti

minn dawn il-proceduri;
II-Ftuh tal-Proceduri Principali tal-Insolvenza

7. Tlli minghajr pregudizzju ghas-suespost, is-socjeta esponenti hija
soggetta ghal proceduri ta’ insolvenza volontarji miftuha gewwa I-
Ispanja wara sentenza tal-Qorti Kummerc¢jali ta” Madrid datata 11
Settembru 2020, li kopja taghha flimkien ma’ traduzzjoni certifikata bil-
lingwa Ingliza hija annessa hawn taht u mmarkata Dokument PCSM1,
abbazi tal-Artikolu 3(1) ta’ Regolament (UE) 2015/848 tal-Parlament
Ewropew u tal-Kunsill tal-20 ta’ Mejju 2015 dwar procedimenti ta’
insolvenza (tfassil mill-gdid) (I-“Insolvency Regulation Recast”), wara
decizjoni ta’ dik il-gorti fl-Istat Membru fejn jinsab i¢-centru tal-interessi

princ¢ipali tas-socjeta esponenti;
8. [li ai termini tal-Artikolu 18 tal-Insolvency Regulation Recast:

‘L-effetti ta’ procedimenti ta’ insolvenza fuq kawza pendenti jew
procedimenti arbitrali pendent i jikkoncernaw ass jew dritt i jifforma

parti mill-patrimonju tal-insolvenza ta’ debitur ghandu jkun irregolat
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biss mil-ligi tal-1stat Membru fejn dik il-kawza tkun pendent jew fejn

hemm s-sede tat-tribunal arbitrali.’
(enfasi mizjud)

9. I1li ghalhekk, minkejja d-disposizzjonijiet ta’ Artikolu 7(1) tal-
Insolvency Regulation Recast, il-ligi Maltija allura tiddetermina 1-effetti
tal-ftuh tal-proceduri princ¢ipali tal-insolvenza gewwa l-Ispanja fuq il-

proceduri pendenti quddiem din 1-Onorabbli Qorti;

10.  Illi, I-ligi Maltija mghandhiex pro¢edura ta’ insolvenza identika bhal
ta’ dik pendenti gewwa I-Ispanja, pero, kif ha jigi ppruvat permezz ta’
provi tal-ligi Spanjola, il-proceduri tal-insolvenza gewwa I-Ispanja
jinvolvu lid-debitur insolventi u cioe s-socjeta esponenti zzomm il-
pozizzjoni taghha fl-amministrazzjoni taghha stess, bil-hatra ta’
amministratur tal-insolvenza, DATA CONCURSAL S.L.P, li jkollu I-
poter biex jintervjeni fl-amministrazzjoni u fil-proprjeta tas-soc¢jeta
esponenti, u liema pro¢edura ghandha 1-iskop li twassal ghall-irkupru tas-
so¢jeta u tal-grupp li tifforma parti minnu, jew, fl-alternattiv, ghax-

xoljiment taghha;

11. i l-effett shih tal-ligijiet taghna dwar il-procedura sabiex
kumpannija tirkupra u dwar ix-xoljiment u l-istral¢ nec¢essarjament iwassal
ghall-konkluzjoni illi, mill-ingas, il-proceduri prezenti ghandhom jigu
sospizi sabiex is-socjeta esponenti tibbenifika mill-moratorium

kontemplat mill-pro¢edura ta’ insolvenza volontarja gewwa l-Ispanja;

12.  1lli Artikolu 329B(4)(h) tal-Att dwar il-Kumpanniji (Kap. 386. Tal-
Ligijiet ta” Malta) (I-“Att dwar il-Kumpanniji”) jipprovdi illi:

‘(h) minkejja kull ma jinghad f’dan is-subartikolu, ebda procediment
gudizzjarju ma ghandhom jinbdew jew jitkomplew kontra [-kumpanija jew
il-proprjeta taghha hlief bil-permess tal-Qorti u suggetti ghal dawk il-
kondizzjonijiet li 1-Qorti jidhrilha xieraq li timponi.’

13.  1lli Artikolu 220 tal-Att dwar il-Kumpanniji jipprovdi illi:
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F’kull zmien wara li jkun ipprezentat rikors ghal stral¢, u qabel ma
jinghata ordni ghal stral¢, il-kumpanija, jew kull kreditur jew
kontributorju, jistghu jaghmlu rikors lill-qorti biex twaqqaf il-
procedimenti gudizzjali tal-qorti pendenti kontra I-kumpanija, u I-qorti
tista’ twaqqaf dawk il-procedimenti b’dawk il-kondizzjonijietli jidhrilha

xierga.
14. 1l Artikolu 224(2) tal-Att dwar il-Kumpanniji jipprovdi illi:

Meta jkun sar ordni ghal stral¢ jew ikun inhatar amministratur
prowizorju, skont id-dispozizzjonijiet tal-artikolu 228, ma tista’ tittiehed
ebda azzjoni jew jinbdew xi procedurikontra I-kumpanija jew il-proprjeta
taghha hlief bil-permess tal-gorti u taht dawk il-kondizzjonijiet li tista’

timponi I-gorti.

15.  Illi huwa evidenti li s-so¢jeta rikorrenti kienet konxja mill-pro¢edura
tal-insolvenza volontarja miftuha gewwa l-Ispanja, kif johrog bi¢-car minn
paragrafu 19 tar-rikors promotur taghha: “... jidher li tgieghdet fi proceduri

ta’ stral¢’, izda ghazlet 1i tipproc¢edi xorta wahda bir-rikors taghha;

16.  Illi ghalhekk il-pro¢eduri prezenti ghandhom jigu mill-inqas sospizi,
u dan ai termini tas-sentenza hawn fuq citata tal-Qorti Kummercjali ta’
Madrid, li tipprovdi illi kwalunkwe kreditur li ghandu pretensjoni kontra
s-so¢jeta intimata ghandu jigi ammess fl-amministrazzjoni tal-insolvenza
bil-mod stabbilit taht il-ligi Spanjola, li hija 1-ligi applikabbli ghall-

proceduri princ¢ipali tal-insolvenza u I-effetti taghhom,;

17.  1lli skont Artikolu 7(2) tal-Insolvency Regulation Recast, hija din il-

ligi li tiddetermina, fost affarijiet ohra:

Q) il-pretensjonijiet li jkunu gew ipprezentati kontra [-patrimonju tal-
insolvenza tad-debitur u t-trattament tat-zalbiet li joriginaw wara I-ftuh

tal-procedimenti ta’ insolvenza;,

(h) ir-regoli li jirregolaw il-prezentazzjoni, il-verifika u l-ammissjoni tal-

pretensjoni
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18. Illi ghalhekk is-so¢jeta esponenti titlob lil din 1-Onorabbli Qorti
twaqgaf dawn il-proceduri biex jissoktaw il-proceduri gewwa Spanja kif

hawn fuq spjegat;

Responsabbilta

19. 1lli, minghajr pregudizzju ghas-suespost, il-pretensjonijiet tas-

so¢jeta rikorrenti huma infondati fil-fatt u fid-dritt;

20. i s-so¢jeta rikorrenti apparentement qed tikkonfondi ‘Disponent
Owner’ ma’ ‘ultimate beneficial owner’, ghaliex il-kuncett tal-ahhar ma

huwa msemmi mkien fil-Charter Party;

21. i l-kuncett ta’ ‘Disponent Owner’ huwa ben maghruf fil-kamp tal-
ligi marittima u partikolarment fid-dinja ta’ charter parties, u huwa
kuncett 1i huwa kompletament separat u distint mill-kuncett ta’ ultimate

beneficial owner;

22. i f"dan il-kuntest, Pullmantur Cruises Ship Management Ltd — il-
‘Disponent Owner’ — ma kellha l-ebda involvement f’agir dolus jew

garrieqi kif allegat mis-socjeta attrici mal-ultimate beneficial owner;

23. Il kif diga premess, ma kien hemm 1-ebda frodi min-naha tas-
socjeta esponenti bhalma ssostni s-so¢jeta rikorrenti, billi ¢-¢irkostanzi li
wasslu ghat-thassir tal-vjaggi miftehmin fil-Charter Party “thassru

minhabba [-imxija tal-Covid-19” (paragrafu 5 tar-rikors promotur);

24. i din il-pandemija hija kompletament estranja mis-socjeta
esponenti, li zgur gatt ma setghet timmanipula 1-pandemija sabiex tkun
tista’ tevita 1-obbligi taghha taht il-Charter Party. Il-pandemija tal-Covid-
19 hija rikonoxxuta mid-dinja kollha bhala avveniment kompletament
imprevedibbli li hija bhalissa 1-kawza prin¢ipali ta’ falliment tan-negozju

u tal-ekonomiji dinjija, u dan billi anke I-legislaturi taghna ppubblikaw
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numru ta’ emendi specjali u temporanji ghal-ligijiet tal-kumpanniji taghna
f’tentattiv 1i joffru livell ta’ protezzjoni mill-konsegwenzi katastrofici tal-

Covid-19;

25. Illi, fi kwalunkwe kaz, il-pandemija tal-Covid-19 kellha effetti hafna
aktar sinifikanti fuq is-so¢jeta esponenti, li wasslu sabiex sahansittra kienet
sfurzata tissottometti lilha nnifisha volontarjament ghal proceduri ta’
insolvenza fi Spanja b’rispett shih lejn id-drittijiet tal-kredituri taghha, u

¢ertament mhux bil-hsieb li tiffrodahom;

26. Illi, pero, is-somma mitluba taht il-Charter Party mhijiex dovuta, u

dan ai termini ta’ Klawsola 9 tal-Charter Party li tipprovdi:

‘9.1 Unless otherwise agreed in this Charter, the circumstances, without
limitation, shall be considered a case of Force Majeure (hereinafter each

of them shall be referred to as a “Force Majeure Event”):

(v) act of God, plague, epidemic, natural disaster ...

9.2 If any of the Parties is unable, in any material respect, to perform its
obligations under this Charter due to any Force Majeure Event, then
neither the Disponent Owner nor Charterer shall be liable to the other
Party for any claim arising out of or in connection with the Force Majeure
Event. Disponent Owner shall have no liability whatsoever to any
passenger for any damage, loss, costs or expenses incurred by them as a

result of a Force Majeure Event.

9.4 In case that the Disponent Owner would cancel the cruise due to
unexpected or unforeseen reasons beyond its control the reason for this

cancellation shall be considered a Force Majeure Event.’
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27. 1111 ghalhekk il-kawza hija infondata fl-intier taghha u t-talbiet ghandhom

jigu mic¢huda.

Bl-ispejjez.

Rat ir-Risposta guramentata kongunta tal-Av. Dr. Ann Fenech bhala
mandatrici specjali kif debitamnt awtorizzata mis-socjetajiet RCL
Soverign LLC, u Royal Caribbean Cruises Ltd. ipprezentata fl-1
t’Ottubru, 2020 fejn jinghad kif gej:

A. ECCEZZJONI PRELIMINARJA TA’ ROYAL CARIBBEAN
CRUISES LTD.

1. Il preliminarjament u minghajr pregudizzju ghal-e¢¢ezzjonijiet li
gejjin, hu umilment sottomess, li Din 1-Onorabbli Qorti m’ghandha ebda
gurisdizzjoni fil-konfront tas-soc¢jeta Royal Caribbean Cruises Ltd.,
socjeta li hija registrata I-Liberja. Dan ged jinghad ghax ebda wahda mis-
subincizi taht Artikolu 742 Kap 12 tal-Ligijiet ta’ Malta ma japplikaw fil-
konfront taghha u ghalhekk ghanda tigi liberata mill-osservanza tal-

gudizzju bl-ispejjes kontra s-socjeta attrici.

B. ECCEZZJONIJIET TAS-SOCJETAJIET ESPONENTI FUQ
IL-MERTU

1. Illi minghajr pregudizzju ghas-Suespost, is-socjetajiet esponenti
jissottomettu li t-talbiet attrici huma nfondati fil-fatt u fid-dritt u ghandhom
jigu michuda fit-totalita’ taghhom, bl-ispejjez, fil-konfront taghhom ghar-

ragunijiet i gejjin.
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2. Ili 1-ewwel talba attri¢i tikkon¢erna socjeta terza, u ghalhekk ha

jastjenu milli jaghmlu e¢¢ezzjonijiet fil-konfront ta’ dik it-talba.

3. [l it-tieni talba hija nfondata fil-fatt u fid-dritt u ghandha tigi
michuda bl-ispejjes minn din L-Onorabbli Qorti stante li ma hemm ebda
gustifikazzjoni sabiex titwarrab il-personalita’ guridika separata tas-
soc¢jetajiet konvenuti u da

4.  nkifser johrog ¢ar f’din ir-risposta guramentat u waqt it-trattazzjoni

tal-kawza.

5. Ili it-tielet talba kif-dedotta mis-socjeta attrici hija ukoll nfondata
fil-fatt u fid-dritt u ghandha tigi michuda bl-ispejjes stante li fil- 23 ta’
Lulju 2020 il-bastiment M/V Sovereign inbigh lis-so¢jeta Ege Celik San.
Ve Tic A.S. ta’ Izmir, Turkija u fl-istess gurnata r-rapprezentanti tal-
bastiment M/V Sovereign, talbu li I-bastiment jigi mhassar mir-Registru
tal-Bastimenti Merkantili f"Malta u ftit wara gie scrapped fit-Turkija.
Kopja tad-deletion certificate hawn anness u mmarkat bhala DOK AF1.
Ghalhekk il-M/V Sovereign certament meta giet intavolata din il-kawza
ma kienx il-proprjeta anki (fi kliem is-socjeta rikorrenti) “fl-ahhar mill-
ahhar” tas-socjeta Royal Caribbean Cruises Ltd. u ma bagax jopera taht
ebda bare boat charter jew jopera taht ebda brand name inkluz dak ta’
Pullmantur u dan ghax ma jezistix. Dan kollu kif ser jigi spjegat u ppruvat

wagqt it-trattazzjoni tal-kawza.

6.  llli ir-raba’ talba hija infondata fil-fatt u fid-dritt u ghandha tigi
michuda bl-ispejjes. ld-dikjarazzjoni ta’ Pullmantur Cruises Ship
Management Ltd. fic-charter agreement mas-socjeta attrici, 1i kienet
‘Disponent Owner’ u ‘ultimate beneficial owner’ tal-bastiment MV
Sovereign kienet wahda skorretta u ma kien hemm ebda gharfien ta’ dan
da parti tas-socjetajiet RCL Sovereign LLC u / jew Royal Caribbean
Cruises Ltd. u dan kif ser jkun pruvat wagqt it-trattazzjoni tal-kawza.

7. Illi I-hames talba hija nfondata fil-fatt u fid-dritt u ghandha tigi

michuda bl-ispejjes. Assolutament mhux minnu illi s-so¢jeta Pullmantur
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Cruises Ship Management Ltd. fuq naha u RCL Sovereign LLC u Royal
Caribbean Cruises Ltd. fuqg in-naha 1-ohra ghandhom l-istess sid ahhari kif
ser jigi spjegat iktar l-isfel u kif ser jigi ppruvat waqt it-trattazzjoni tal-

kawza.

8. i s-socjeta konvenuta Royal Caribbean Cruises Ltd. hija is-sid
beneficcarja tas-so¢jeta konvenuta RCL Sovereign LLC. Dan mhux il-kaz
ghas-socjeta konvenuta Pullmantur Cruises Ship Management Ltd. fejn
Royal Caribbean Cruises Ltd. hija biss s-sid tas-so¢jeta RCL Holding
Cooperatief UA li hija minority share holder, fis-so¢jeta Pullmantur
Holdings SL u ghalhekk ma terzer¢itax d-direzzjoni jew il-kontroll tas-
soc¢jeta Pullmantur Cruises Ship Management Ltd., u dan kif ser jigi muri
fit-trattazzjoni tal-kawza u kif diga gie kkonfermat fid-digriet anness bhala

DOK VA7 mar-rikors guramentat.

9. Il s-sitt talba hija nfondata fil-fatt u fd-dritt u ghanda tigi
michuda bl-ispejjes. Illi l-allegazzjoni tas-so¢jeta attri¢ci nomine li I-
konvenuti esponenti agixxew b’qerq u b’mala fede sabiex jaharbu mill-
obbligi kuntrattwali taghhom huwa inveritier ghall-ahhar u malafamanti,
u dan kif ser johrog car waqt it-trattazzjoni tal-kawza. Is-socjetajiet
esponenti jirrizervaw id-drittijiet kollha taghhom li jipprocedu kontra s-

socjeta attrici f’dan ir-rigward.

10. Ili I-bastiment M/V Sovereign (IMO 8512281) kien propjeta tas-

socjeta konvenuta RCL Sovereign LLC.

11. 1lli s-so¢jeta konvenuta RCL Sovereign LLC dahlet f’bareboat
charter agreement ma’ Pullmantur Cruises Sovereign Ltd. liema ftehim gie
tterminat wara li Pullmantur Cruises Sovereign Ltd. waget lura fl-hlasijiet
dowvuti lis-socjeta RCL Sovereign LLC ghal-hire. Fil-fatt, kif ser jigi
pruvat waqt it-trattazzjoni tal-kawza, is-socjeta RCL Sovereign LLC
ghandha tiehu aktar minn EUR27,000,000 minn Pullmantur Cruises
Sovereign Ltd.
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12. i jidher li s-so¢jeta attrici dahlet f* time charter agreement mas-
socjeta konvenuta Pullmantur Cruises Ship Management Ltd. u t-talba tas-
socjeta attri¢i hija talba li allegatament tohrog minn dan it-time charter

bejn dawn iz-zewg partijiet.

13. Illi kif ser jigi pruvat waqt it-trattazzjoni tal-kawza huwa inveritir
assolut meta s-socjeta rikorrenti kontinwament tirreferi ghas-socjeta Royal
Carribean Cruises Ltd. bhala s-sid beneficjarja tas-socjeta Pullmantur
Cruises Ship Management Ltd. RCL Holding Cooperatief UA (socjeta
ta’Royal Caribbean Cruises Ltd.) hija ishmatarja ta’ 49% tal-ismha tas-
socjeta Pullmantur Holdings SL u s-sid tal-maggoranza tal-ishma
b’kontrol assolut fuq dik 1-entita hija s-socjeta Cruise Investments Sarl
fejn I-ishmatarji huma zewg persuni Martin Gruschka u Sandra Maraya li
ma ghandhom propjament xejn x’jagsmu mas-socjeta Royal Caribbean
Cruises Ltd.

14, |l-fatt li n-negozzjar tas-so¢jeta attrici mas-socjeta konvenuta
Pullmantur Cruises Ship Management Ltd. waslu fi tmiemhom grib I-istess
zmien li is-socjeta RCL Sovereign LLC tterminat il-bareboat charter mas-
so¢jeta Pullmantur Cruises Sovereign Ltd. ma jfisser xejn u certament ma
jistax jigi meqjus bhala prova ta’ male fede.  Pullmantur Cruises
Sovereign Ltd. hija debitri¢i ta’ RCL Sovereign LLC u l-indikazzjonijiet
kollha kienu li I-grupp Pullmantur kien ged jiffaccja sfidi kbar finanzjarji
bhala konsegwenza tal-imxija tal- COVID-19. Ghalhekk RCL Sovereign
LLC kellha tillimita d-danni taghha billi tichu 1-pussess lura tal-bastiment
taghha M/V Sovereign. In fatti ukoll kif ser jigi ippruvat waqt it-
trattazzjoni tal-kawza, kien hemm zewg bastimenti ohra, il- M/V Horizon
u I- M/V Monarch li ukoll kienu bare boat chartered mis-socjetajiet RCL
Monarch LLC u RCL Horizon LLC lis-socjetajiet Pullmantur Monarch
Cruises Limited u Pullmantur Pacific Dream Ltd., so¢jetajiet ohra fil-
grupp Pullmantur. Il-bareboat charterparties ta’ dawn iz-zewg bastimenti
ukoll gew tterminati fl-istess perjodu, u dawn ma kellhom xjagsmu xejn

mas-so¢jeta rikorrenti.
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15. 1l kif ser jigi pruvat waqt it-trattazzjoni tal-kawza, il-grupp
Pullmantur ghandu dejn ma’ Royal Caribbean Cruises Ltd. li jammonta
ghall- miljuni kbar. Fill-fatt, RCL Sovereign LLC ghandha kull intenzjoni
li tiehu sehem bhala kreditrici sostanzjali, fil-proceduri li ser ikun hemm
fi’Spanja fil-konfront tal-istral¢ tas-socjeta Pullmantur Cruises Sovereign

Ltd. fost ohrajn.

16. Illi s-so¢jeta esponenti Royal Caribbean Cruises Ltd. hija publicly
traded company fuq in-New York Stock Exchange u ghalhekk ghandha
obbligi serjissimi fil-konfront tal-azzjonisti taghha u ma setatx tinjora d-
dejn ezorbitenti li Pullmantur Cruises Sovereign Ltd.. kienet qed
takkumula fil-konfront taghha u tas-sussidjarji taghha minghajr ma tichu
passi. Dan ma jfissirx li ghax Pullmantur Cruises Ship Management Ltd.
hija debitri¢i tas-socjeta attric¢i ukoll, is-socjetajiet esponenti aggixew b’xi

gerq jew b’malafede.

17. Il kif ser jigi pruvat waqt it-trattazzjoni tal-kawza dawn il-passi
kienu u necessarji u ma kien hemm xejn abbussiv jew frawdolenti li jista
possibbilment jaghti lok ghal-lifting of the corporate veil kif mitlub mis-

socjeta attrici.

18.  Illi s-seba’, it-tmien u id-disa’ talba ghandhom jigu michuda stante
li huma nfondati fil-fatt u fid-dritt. Kif ser johrog ¢ar waqt it-trattazzjoni
tal-kawza, I-elementi necessarji biex isir lifting of the corporate veil u wisq
angas piercing of the corporate veil huma kompletament niegsa u
ghalhekk is-soc¢jetajiet esponenti ma jistghu ikunu gatt u m’ghandhomx
ikunu responsabbli ghal kwalunkwe dejn li Pullmantur Cruises Ship

Management Ltd. tista’ jkollha mas-so¢jeta attrici.

19. 1lli ghaldagstant fil-waqt li s-socjetajiet esponenti geghdin jichdu
bil-qawwa I-allegazzjoni li s-so¢jeta attrici ghamlet fil-konfront taghhom,

f’kwalunkwe kaz, kull allegazzjoni ghandu jigi pruvat minnhom.
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20. 1Illi ghalhekk it-talbiet attri¢ci huma infondati fil-fatt u fid-dritt u
ghandhom jigu michuda fit-totalita taghhom fil-konfront tas-so¢jetajiet

esponenti.

Bl-ispejjez u bl-ingunzjoni tas-socjeta attric¢i minn issa in subizzjoni.

Rat il-verbal tal-4 ta’ Novembru 2020 li permezz tieghu il-Qorti dderigiet
illi f’dan l-istadju jigu trattati u decizi 1-e¢¢ezzjonijiet preliminari mressqa

mill-konvenuti;

Rat il-provi mressqa fir-rigward tal-imsemmija e¢¢ezzjonijiet preliminari;

Rat in-noti ta’ sottomissjonijiet prezentati mill-partijiet rispettivament fl-
14 ta’ Settembru 2021; fil-15 ta’ Settembru 2021 u fid-29 ta’ Ottubru
2021;

Semghat it-trattazzjoni tal-abbli difensuri tal-partijiet fl-udjenza tat-23 ta’
Novembru 2021;

Rat li I-kawza thalliet ghas-sentenza dwar l-e¢¢ezzjonijiet preliminari;

Ikkonsidrat;

Preliminari.

Fit-13 ta’ Lulju 2020 is-socjeta’ attrici Viagens Abreu S.A. (aktar ‘il

quddiem imsejha wkoll “Viagens”) ottjeniet mandat ta’ arrest kawtelatorju
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nru. 870/2020MCH kontra I-bastiment M/V Sovereign (IMO 8512281)
sabiex tikkawtela kreditu li allegatament ghandha taht charter party
agreement mas-soc¢jeta’ konvenuta Pullmantur Cruises Ship Managment
Ltd (aktar ‘il quddiem imsejha wkoll “Pullmantur”) in segwitu ghall-
kancellament ta’ numru ta’ vjaggi skedati b’rizultat tal-pandemija Covid-
19.

Fil-15 ta’ Lulju 2020 is-soc¢jetajiet konvenuti Royal Carribbean Cruises
Ltd. (aktar ‘il quddiem imsejha wkoll “Royal Carribbean”) U RCL
Sovereign LLC (aktar ‘il quddiem imsejha wkoll “RCL”) talbu r-revoka
tal-mandat ta’ arrest fuq imsemmi fuq il-pretest illi il-kundizzjonijiet ghall-

hrug ta’ mandat ta’ arrest ma kienux gew sodisfatti.

Fit-18 ta’ Lulju 2020 is-so¢jeta’ RCL Soveregn LLC iddepozitat taht 1-
awtorita’ tal-Qorti s-somma indikata fil-mandat ta’ arrest permezz ta’
¢edola ta’ depozitu nru 994/2020 u ottjeniet ir-rilaxx tal-bastiment M/V

Sovereign.

B’digriet tat-23 ta’ Lulju 2020 fl-atti tar-rikors revoka numru
576/2020MCH din il-Qorti diversament presjeduta laqghet it-talba tal-
bastiment u ddikjarat illi l-mandat ta’ arrest 870/2020 inhareg
irregolarment. Ikkonkludiet hekk: ... billi 1-mandat tnehha ghax floku
saret garanzija mill-vapur b’cedola numru 994/2020 qed tilga’ t-talba tal-

2

vapur ghall-izbank ta’ kull somma depozitasta;....”.

Sussegwentement is-socjeta’ attri¢i talbet u ottjeniet il-hrug ta’ mandat ta’
sekwestru kawtelatorju kontra s-socjeta’ Royal Carribbean Cruises Ltd u
kontra s-socjeta’ RCL Sovereign LLC, ghas-somma ta’ €1,279,060 in
kawtela tal-pretensjoni taghha ta’ rimbors tas-somma minnha mhallsa lil

Pullmantur Cruises Ship Management Ltd. taht charter agreement iffirmat
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£Gunju 2019 in konnessjoni ma’ vjaggi li kellhom isiru mill-bastiment

M/V Sovereign u pprezentat il-kawza odjerna.

Permezz tal-kawza odjerna s-soc¢jeta’ attrici Viagens Abreu S.A. ged titlob
lill-Qorti (1) tiddikjara illi s-so¢jeta’ konvenuta Pullmantur Cruises Ship
Management Limited hija debitri¢i taghha fis-somma ta’ €1,279,060; (2)
twarrab il-personalita’ guridika separata tas-socjetajiet konvenuti
Pullmantur, RCL u Royal Caribbean; (3) tiddikjara illi I-bastiment M/V
Sovereign huwa proprjeta’ ta’ Royal Caribbean; (4) tiddikjara illi
Pullmantur dahhlet f’charter agreement mas-socjeta’ attri¢i u pprezentat
ruhha bhala “Disponent Owner” u “ultimate beneficial owner” bl-gharfien
ta” RCL u/jew ta’ Royal Caribbean; (5) tiddikjara illi Royal Caribbean
hija s-sid benefi¢jarju ta’ RCL u ta’ Pullmantur u 1li allura hemm
konnessjoni bejn dawn l-ahhar zewg kumpaniji; (6) tiddikjara illi I-
kumpaniji konvenuti agixxew b’qerq u mala fede sabiex jaharbu I-obbligi
kuntrattwali taghhom mas-so¢jeta’ attrici; (7) tiddikjara konsegwentement
illi Royal Caribbean u RCL huma responsabbli flimkien ma’ Pullmantur
ghar-rimbors reklamat mis-so¢jeta attri¢i rapprezentanti hlas maghmul
minnha lil Pullmantur ghall-vjaggi mill-bastiment M/V Sovereign li ma
sarux b’konsegwenza tal-pandemija Covid-19; (8) tiddikjara lil Royal
Caribbean u lil RCL debituri tas-soc¢jeta’ attri¢i flimkien ma’ Pullmantur;
u (9) tikkundanna lill-konvenuti sabiex ihallsu lill-attri¢ci s-somma

imsemmija.

Is-so¢jeta’ attrici tikkontendi illi 1-kawza odjerna tmur lil hinn minn
sempli¢ci kawza ghall-enforzar ta’ obbligi konrattwali naxxenti mic-
Charter Agreement ta’ bejn is-so¢jeta’ attrici (ffirmat mir-rapprezentanti
taghha fil-11 ta’ Gunju 2019) u s-so¢jeta’ konvenuta Pullmantur (iffirmat
mir-rapprezentant taghha f1-20 ta’ Gunju 2019.
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L-Ewwel Eé¢¢ezzjoni preliminari tas-so¢jeta’ Pullmantur Cruises Ship

Management Ltd. dwar il-Gurisdizzjoni.

Brussels Regulation Recast.

Preliminarjament Pullmantur ged tilqa’ ghat-talbiet attri¢i fil-konfront
taghha billi fost 1-eccezzjonijiet preliminari ged tinvoka r-Regolament
(EV) nru. 1215/2012 li fost I-ohrajn jipprovdi dwar il-gurisdizzjoni tal-
grati fl-istati membri tal-Unjoni Ewropea imsejha “Brussels Regulation

Recast”. Din l-e¢¢ezzjoni taqra kif gej:-

1. i preliminarjament jinghad illi din [-Onorabbli Qorti
mghandhiex il-gurizdizzjoni necessarja sabiex tisma’ din il-kawza.
Huwa car illi din it-tilwima taga’ fl-ambitu temporali u s-soggett-
materja ta’ Regolament (UE) Nru 1215/2012 tal-Parlament
Ewropew u tal-Kunsill dwar il-gurisdizzjoni u r-rikonoxximent u |-
ezekuzzjoni ta’ sentenzi fi kwistjonijiet civili u kummercjali

(riformulazzjoni) (il-“Brussels Regulation Recast”);

Illi bl-ammissjoni tar-rikorrent stess din it-tilwima gamet in
konnessjoni mar-relazzjoni legali li holog il-Charter Agreement li

huwa anness mar-rikors promotur tieghu bhala Dok VAL u VAZ2;

Illi a tenur tal-Artikolu 14 tal-Charter Party, il-partijiet kontraenti
Sftehmu illi kull vertenza ta’ bejniethom ghandha tigi sottomessa lill-

qrati ta’ Spanja:

14. Law and Jurisdiction
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14.1 This Charter shall be exclusively governed by Spanish Law. All
disputes arising out of or in connection with this Charter shall be
referred to the exclusive jurisdiction of the Spanish Courts of
Justice and the Courts of Madrid will hold exclusive competence for
any claim or lawsuit arising out of any controversy or dispute

relating to the execution of this Charter.
(enfasi mizjud)

4. i din il-klawsola carament taghti lill-qrati gewwa |-

Ispanja gurisdizzjoni esklussiva fuq it-tilwima f’dawn il-proceduri;

5. i I-grati Spanjoli ghandhom gurisdizzjoni, u mhux il-qrati
Maltin, u dan skont Artikolu 25 tal-Brussels Regulation Recast, li ‘I
fuq minn hekk jistipula illi din il-gurisdizzjoni hija “esklussiva

sakemm il-partijiet ma jiftiechmux mod iehor.” Huwa ¢ar minn qari

ta’ Klawsola 14 tal-Charter Party illi I-partijiet ma ftehmux mod
iehor,
6. Ili allura I-Brussels Regulation Recast jirrikjedi lil din I-

Onorabbli Qorti taqta’ u tiddeciedi li mghandhiex gurisdizzjoni
sabiex tisma’ din il-kawza, u ghandha tichad il-gurisdizzjoni u

tillibera s-socjeta esponenti minn dawn il-proceduri;

Ikkonsidrat;

Bhala sfond tajjeb jigi sottolineat illi gabel ma Malta saret stat membru tal-

Unjoni Ewropea, sabiex tigi radikata I-gurisdizzjoni tal-Qrati Maltin kien

mehtieg li tissussisti xi wahda mic-cirkostanzi kontemplati fl-Artikolu 741

et sequitur tal-Kapitolu 12 tal-Ligijiet ta’ Malta. Ladarba Malta saret stat

membru tal-Unjoni Ewropea, mill-2004 ‘il quddiem saru applikabbli

direttament fir-regim legali ta’ pajjizna r-regolamenti ta’ 1-Unjoni

Ewropea. Wiehed mir-regolamenti ewropej llum applikabbli huwa dak

I’hekk imsejha “Brussels Regulations Recast”.
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Difatti s-subartikolu (6) tal-Artikolu 742 tal-Kap. 12 jipprovdi illi:

(6) Meta dispozizzjoni issir taht xi ligi ohra jew f’xi Regolament
tal-Unjoni Ewropea fejn tintghamel dispoZizzjoni differenti minn dik
li tinsab f’dan [-artikolu, id-dispozizzjonijiet ta’dan [-artikolu ma
ghandhomx japplikaw dwar [-affarijiet li jagghu taht dik id-
dispozizzjoni l-ohra u ghandhom biss japplikaw ghal affarijiet li

dwarhom dik id-dispozizzjoni I-ohira ma tapplikax.

Ikkonsidrat;

Dwar din l-ec¢¢ezzjoni preliminari is-socjeta’ attrici tissottometti illi mhux
minnu dak sottomess minn Pullmantur illi I-obbligu prin¢ipali 1i din il-
kawza tikkonc¢erna huwa wiehed li jaga’ taht Charter Agreement bejn is-
so¢jeta’ attrici u Pullmantur. Is-so¢jeta’ attrici tinsisti illi 1-mertu tal-
kawza jmur oltre I-parametri tac-Charter Agreement u li jehtieg
konsiderazzjonijiet ta’ kwistjonijiet ta’ natura legali li jaqghu ‘il barra mill-

konfini tal-istess Charter Agreement.

Is-so¢jeta’ attrici tqis illi hi din il-Qorti 1i ghandha 1-gurisdizzjoni tisma’ 1-
mertu tal-kawza ghaliex fil-fehma taghha l-ewwel talba attrici fejn qed
jintalab rifuzzjoni ta’ somma flus imhallsa ai termini tac-Charter
Agreement, jehtieg li tigi determinata mhux f’izolament izda fid-dawl tat-
talbiet I-ohra.

Tqis is-so¢jeta’ attrici illi galadarba 1-ewwel talba attri¢i hija akkumpanjata

minn talbiet ohra fejn qed jintalab dikjarazzjonijiet gudizzjarji dwar qerq
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u mala fede allegatament adoperati mis-so¢jetajiet konvenuti, dan ghandu
jwassal ghall-applikazzjoni tad-dottrina tal-“lifting of the corporate veil”,
bil-konsegwenza, skond is-so¢jeta’ attri¢i, illi klawsola numru 14 intitolata
“Law and Jurisdiction” fic-Charter Agreement, li taghti gurisdizzjoni
esklussiva lill-Qrati Spanjoli, ma hiex applikabli anke ghaliex il-kawza ma
hiex intavolata unikament kontra parti fic-Charter Agreement izda wkoll

kontra so¢jetajiet ohra li ma humiex parti f’dak il-ftehim.

II-Klawsola Dwar il-Gurisdizzjoni Esklussiva.

Tenut kont is-suggett mertu tal-kawza odjerna huwa applikabbli ir-
Regolament (UE) nru. 1215/2012 tal-Parlament Ewropew u tal-Kunsill
dwar il-gurisdizzjoni u r-rikonoxximent u l-ezekuzzjoni ta’ sentenzi fi
kwistjonijiet ¢ivili u kummerc¢jali (riformulazzjoni) “Brussels Regulation

Recast” u mhux id-disposizzjonijiet tal-Artikolu 741 et. Seq. tal-Kap. 12.

Klawsola 14 tac-Charter Agreement ta’ bejn is-socjeta’ attrici u

Pullmantur tipprovdi illi:

“14. Law and Jurisdiction.

14.1  This Charter shall be exclusively governed by Spanish Law.
All disputes arising out of or in connection with this Charter shall be
referred to the exclusive jurisdiction of the Spanish Courts of Justice,
and the Courts of Madrid will hold exclusive competence for any
claim or lawsuit arising out of any controversy or dispute relating to

the execution of this Charter.
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Huwa aktar milli evidenti illi qari ta’ l-ewwel talba attri¢ci mogqrija
fizolament u indipendentement mit-talbiet I-ohra, jwassal ghall-
konkluzzjoni illi I-mertu tal-ewwel talba konsistenti f’talba ghar-rifuzzjoni
ta’ ammont ta’ flus li hija hallset fit-termini tac-Charter Agreement fuq il-
pretest illi I-vjaggi li kellhom isiru mill-bastiment M/V Sovereign thassru
minhabba I-pandemija Covid-19, tikwalifika bhala kwistjoni fit-termini ta’
klawsola 14 tac-Charter Agreement u c¢ioe’ “...arising out of or in

connection with this Charter...”.

L-argument tas-socjeta’ attrici huwa illi una volta 1-ewwel talba tigi trattata
flimkien mat-talbiet l-ohra, il-gofol tal-kwistjoni ma jibgax jikwalifika
bhala vertenza naxxenti minn jew konnessa mac-Charter Agreement u
ghalhekk il-klawsola tal-gurisdizzjoni esklussiva ma tibgax applikabbli.
Tirreferi fin-nota taghha ghas-sentenza fl-ismijiet Sberbank vs Palmali
International Holding Two Company Limited moghija minn din il-
Qorti diversament presjeduta fit-18 ta’ Marzu 2020 u targumenta illi din
is-sentenza taghti fondament lis-sottomissjoni taghha illi una volta I-mertu
jizboq il-mertu tal-kuntratt ta’ bejn il-partijiet, allura I-istess partijiet ma
jistghux jistrichu fuq il-klawzoli tal-kuntratt biex jargumentaw li I-Qrati

Maltin m’ghandhomx gurisdizzjoni.

X’inhu ezattament dak li s-soc¢jeta’ attrici qed titlob f’”dawn il-proc¢eduri?

Skond ir-rikors guramentat, fit-termini tac-Charter Agreement is-so¢jeta’
attrici hallset lil Pullmantur is-somma komplessiva ta’ €1,297,060
rapprezentanti €1,200,000 f’Charter Hire Fee, €76,692 f’service fee
mhallas skond klawzola 5.3 (ii) ta’ Annex III tac-Charter Agreement u
€2,368 f"'WIFI Service Fee. Peress li skond l-attrici 1-vjaggi thassru
minhabba 1-pandemijna Covid-19, qed titlob ir-rifuzjoni tas-somma
globali imsemmija u ssostni li ghandha dritt ghal tali rifuzjoni bis-sahha

ta’ klawzoli 8.1 u 9.4 tac-Charter Agreement.
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Is-socjeta’ attrici tispjega illi fuq i¢c-Charter Agreement is-socjeta’
Pullmantur ipprezentat lilha nnifsinha bhala d-Disponent Owner! tal-
bastiment M/V Sovereign. Meta fit-13 ta’ Lulju 2020 istitwit il-proceduri
gudizzjarji hawn Malta sabiex tarresta I-bastiment de quo li kien fl-ibhra
territorjali Maltin, hija giet mgharrfa (i) li ma kien hemm 1-ebda relazzjoni
bejn is-so¢jeta’ konvenuta RCL Sovereign (sid il-bastiment) u s-so¢jeta’
konvenuta Pullmantur, (ii) li allura s-so¢jeta’ konvenuta Pullmantur qatt
ma kienet Disponent Owner tal-bastiment de quo inkluz meta gie ffirmat
il-kuntratt; (iii) illi fit-8 ta> Gunju 2020, il-bareboat charter li kien hemm
bejn RCL Sovereign u kumpanija ohra fl-istess grupp ta’ Pullmantur ie.

Pullmantur Cruises Sovereign Limited gie terminat fit-8 ta” Gunju 2020.

Minn hawn ‘il quddiem is-so¢jeta’ attrici bdiet tqis illi s-socjeta’
konvenuta Pullmantur bil-kolloborazzjoni tas-so¢jetajiet konvenuti I-ohra
kienu agixxew in mala fede bl-iskop sabiex jigu evitati 1-obbligi naxxenti

mic-Charter Agreement fug imsemmi.

Qed tinvoka ghalhekk Viagens id-dottrina tal-lifting of the corporate veil,
u tgis illi t-tlett kumpaniji konvenuti kollha huma responsabbli ghar-
rifuzjoni tal-ammont globali minnha reklamat ghaliex tikkontendi illi s-
so¢jeta’ konvenuta Pullmantur u s-socjeta’ konvenuta RCL Sovereign
ghandhom l-istess sid benefi¢jarju u c¢ioe’ s-soc¢jeta’ konvenuta Royal

Caribbean

! Bareboat Charter (also known as Demise Charter) : An agreement between the registered or legal
owner of a ship (or a person who has bareboat chartered the vessel from him and become the disponent
owner) and the bareboat charterer, pursuant to which the owner transfers (demises) to the bareboat
charterer possession of the ship and the right to trade it as he chooses for a specified period, on terms
that the bareboat charterer will pay the bareboat charter hire ..., maintain and insure the ship and
indemnify the owner against liabilities incurred by the ship. The contract is effectively a "dry lease"
under which the bareboat charterer will employ the crew and be responsible for all Technical Operation
and Commercial Operation and Management expenses. Unlike time charters, bareboat charters contain
no offhire provisions: hire is payable "come Hell or High Water". - LEGAL AND ECONOMIC
ANALYSIS OF TRAMP MARITIME SERVICES ANNEX 2 GLOSSARY OF LEGAL DEFINITIONS -
https://ec.europa.eu/competition/sectors/transport/reports/tramp_annex2.pdf
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Jekk ghandiex ragun jew le fir-rigward ma hux il-mertu ta’ din is-sentenza.

Li jehtieg jigi deliberat hawnhekk huwa jekk it-talbiet attrici fil-konfront
tat-tlett socjetajiet konvenuti fejn ged jigi imputat gerq u mala fede fil-
konfront taghhom it-tlieta huwiex mertu Kolpit bil-klawsola tal-

gurisdizzjoni esklussiva li nsibu fic-Charter Agreement.

Fi kliem iehor, 1i ghandu hawn jigi dec¢iz huwa :

(1) jekk hux kif qed tghid is-so¢jeta’ attric¢i illi 1-ewwel talba attric¢i
ghandha tigi kkunsidrata fid-dawl tat-talbiet attrici 1-ohra u li allura una
volta t-talbiet attrici min-numru 2 ‘il quddiem huma msejsa fuq I-
allegazzjoni ta’ qerq u mala fede allura ma jinkwadrawx ruhhom fid-
deskrizzjoni moghtija fi klawsola 14 tac¢-Charter Agreement ghaliex
mhumiex “... disputes arising our of or in connection with this Cahrter...”
u konsegwentement huwa applikabbli Artikolu 4 tal-Brussels
Regulation Recast li jipprovdi illi - Subject to this Regulation, persons
domiciled in a Member State shall, whatever their nationality, be sued in
the courts of that Member State. (Pullmantur hija kumpanija Maltija) jew

inkella,

(i1) jekk hux kif ged tghid is-so¢jeta’ konvenuta Pullmantur illi t-talba
prin¢ipali u li fugha jiddependu t-talbiet I-ohra taga’ taht id-definizzjoni fi
klawsola 14 ta¢c-Charter Agreement li taghti gurisdizzjoni esklussiva lill-
Qrati Spanjoli u allura huwa applikabbli Artikolu 25 tal-Brussels

Regulation Recast:

1. If the parties, regardless of their domicile, have agreed that a
court or the courts of a Member State are to have jurisdiction to
settle any disputes which have arisen or which may arise in
connection with a particular legal relationship, that court or those
courts shall have jurisdiction, unless the agreement is null and void
as to its substantive validity under the law of that Member State.
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Such jurisdiction shall be exclusive unless the parties have agreed
otherwise. The agreement conferring jurisdiction shall be either:

(@) in writing or evidenced in writing;

(b) in a form which accords with practices which
the parties have established between
themselves; or

(©) in international trade or commerce, in a form
which accords with a usage of which the
parties are or ought to have been aware and
which in such trade or commerce is widely
known to, and regularly observed by, parties to
contracts of the type involved in the particular
trade or commerce concerned.

2. Any communication by electronic means which provides a
durable record of the agreement shall be equivalent to ‘writing’.

3. The court or courts of a Member State on which a trust
instrument has conferred jurisdiction shall have exclusive
jurisdiction in any proceedings brought against a settlor, trustee or
beneficiary, if relations between those persons or their rights or
obligations under the trust are involved.

4. Agreements or provisions of a trust instrument conferring
jurisdiction shall have no legal force if they are contrary to Articles
15, 19 or 23, or if the courts whose jurisdiction they purport to
exclude have exclusive jurisdiction by virtue of Article 24.

5. An agreement conferring jurisdiction which forms part of a
contract shall be treated as an agreement independent of the other
terms of the contract.

The validity of the agreement conferring jurisdiction cannot be
contested solely on the ground that the contract is not valid.

Hadd mill-partijiet ma ged jikkontesta I-validita’ tal-kuntratt Charter

Agreement u wisq angas il-validita’ tal-klawsola kontrattwali dwar il-

gurisdizzjoni.

Ghalhekk m’ghandux ikun hemm dubju illi li kieku hawn si tratta tal-

ewwel talba attrici wahedha kien japplika 1-ftehim tal-partijiet dwar I-ghoti

tal-gurisdizzjoni lill-Qorti "Madrid.
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Skond is-so¢jeta’ attri¢i dan ma jibgax applikabbli una volta li flimkien
mal-ewwel talba attri¢i hemm mizjuda numru ta’ talbiet ohra msejsa fuq I-
allegazzjoni illi t-tlett so¢jetajiet konvenuti agixxew b’qerq u mala fede fil-
konfront taghha li ghandu jwassal ghal dikjarazzjoni gudizzjarja illi RCL
u Royal Caribbean huma wkoll debituri flimkien ma’ Pullmantur tas-

somma mitluba fl-ewwel talba kontra Pullmantur wahedha.

Fi kliem iehor, skond l-attri¢i, una volta s-so¢jeta’ attrici qed timputa I-
gerqg u I-mala fede kontra t-tlett so¢jetajiet konvenuti, tali talbiet mhux ged
jitolbu l-ezekuzzjoni ta’ obbligi kontrattwali imma kundanna minhabba
allegat agir delittwali i allura ma jaqax taht il-kwistjoniijiet kontemplati fi
klawsola 14 tal-kuntratt bil-konsegwenza, skond l-attrici, illi mhux aktar

applikabbli il-gurisdizzjoni esklussiva tal-qorti f"Madrid.

In sostenn tat-talba taghha sabiex din il-Qorti ma tapplikax il-klawsola tal-
gurisdizzjoni esklussiva fic-Charter Agreement I-attrici ticcita s-sentenza
in parte fl-ismijiet SBERBANK vs Palmali International Holding Two
Company Ltd. moghtija minn din il-Qorti diversament presjeduta fit-18
ta’ Marzu 2021, liema kawza ghadha pendenti dwar il-mertu. Fil-qosor, I-
attur £°dik il-kawza huwa bank russu li kien avvanza flus b’titolu ta’ self
lil zewg kumpaniji li m humiex parti f°dik il-kawza filwaqt 1i wahda mis-
socjetajiet konvenuti dahlet bhala garanti. Fil-Guarantee and Indemnity
Agreement giet inkorporata klawsola arbitrali u ghalhekk il-bank russu
intavola proc¢eduri arbitrali gewwa Londra sabiex jottjeni kanonizzazzjoni
tal-kreditu minnu pretiz kontra d-debituri princ¢ipali u kontra 1-garanti ai

termini tal-kuntratti ta’ self.

Apparti l-arbitragg f"Londra il-bank Russu ipproceda wkoll quddiem il-
Qorti Maltija kontra diversi soc¢jetajiet ohra registrati Malta fuq 1-
allegazzjoni illi wara li inbdew il-proceduri arbitrali saru diversi

trasferimenti ta’ ishma bl-iskop li jigi eluz il-hlas dovut.
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Fug dawn il-fatti 1-Qorti adita minn dik il-kawza c¢ahdet eccezzjoni
preliminari li kkontestat il-gurisdizzjoni tal-Qrati Maltin wara li kkonsidrat
illi l-azzjoni istitwita f"Malta tmur lil hinn minn dak kontemplat fil-

klawsola arbitrali.

Ikkunsidrat;

EzZerc¢izzju komparattiv bejn il-mertu ta’ dik il-kawza ma’ dak tal-kawza
odjerna juri illi hemm kuntrast fundamentali bejn iz-zewg kawzi li jaghmlu
I-konsiderazzjonijiet f’dik is-sentenza kompletament irrilevanti ghall-

mertu tal-ec¢ezzjoni in dizamina.

Fil-kawza citata minn Viagens it-talba principali ghall-kanonizzazzjoni
tal-kreditu bejn il-partijiet ghal ftehim tresqet f’arbitragg f’Londra ai
termini ta’ klawsola arbitrali fuq dak il-ftehim. Mhuxx l-istess sehh fil-
kawza odjerna fejn it-talba ghall-kanonizzazzjoni tal-kreditu pretiz minn
parti kontra parti ohra fuq il-ftehim tresget quddiem il-grati Maltin

nonostante I-klawsola dwar il-gurisdizzjoni.

II-Qorti tgis illi klawsola 14 tac-Charter Agreement ma Ssirx
kompletament inapplikabbli semplicement ghaliex mat-talba principali
ghall-kanonizzazzjoni tal-ammont reklamat bis-sahha tac-Charter
Agreement (talba ex contractu) jizdiedu talbiet msejsa fuq 1-allegazzjoni

ta’ gerq u mala fede ( talbiet ex delicto).

Is-sottomissjoni tas-socjeta’ attri¢i fir-rigward m’ghandiex fondament
legali in kwantu l-applikazzjoni taghha ikun ifisser illi klawsola
kontrattwali 1i manifestament taqa’ taht Artikolu 25 ta’ Brussels

Regulation Recast taht Sezzjoni 7 intitolata “Prorogation of Jurisdiction”,
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tkun facilment tista’ tigi eluza semplicement billi mat-talba principali ex
contractu jizdiedu talbiet ohra ex delicto. L-ebda ec¢¢ezzjoni f*dan is-sens
ma tinstab fl-imsemmi Artikolu 25 tal-Brussels Regulation Recast. Ghall-

kuntrarju Artikolu 25 jipprovdi b’mod inekwivoku illi:

Such jurisdiction shall be exclusive unless the parties have agreed

otherwise.

Fl-assenza ta’ ftehim kuntrarju bejn is-so¢jeta’ attri¢ci u Pullmantur,
klawsola 14 hija applikabbli ghall-ewwel talba attri¢i irrispettivament mit-

talbiet attrici 1-ohra ex delicto.

Klawsola dwar Gurisdizzjoni Esklussiva u Talbiet Ex Delicto

Nghaddu issa sabiex nezaminaw jekk, sa fejn jikkoncerna lis-socjeta’
Pullmantur, il-klawsola dwar il-gurisdizzjoni esklussiva hiex ukoll

applikabbli ghall-kumplament tat-talbiet attric¢i fil-konfront taghha.

Klawsola 14.1 tipprovdi illi “All disputes arising out of or in connection
with this Charter shall be referred to the exclusive jurisdiciton of the
Spanish Courts of Justice, and the Courts of Madrid will hold exclusive
exclusive competence for any claim or lawsuit arising out of any

controversy or dispute relating to the execution of this Charter”.

Fil-fehma tal-Qorti, qari ta’ klawsola 14.1 tal-ftehim jikkontempla kull
kwistjoni bejn Viagnes u Pullmantur 1i b’xi mod jew iehor ghandha
x’tagsam mac-Charter Agreement. Il-pretensjoni tal-attrici illi Pullmantur
agixxiet b’qerq u mala fede fil-konfront taghha huwa dejjem agir
allegatament qarriegi u in mala fede fir-rigward tal-ftehim u mhux fir-

rigward ta’ materja ohra li m’ghandiex x’taqsam mal-ftehim.
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Kienet tkun sitwazzjoni diversa li kieku fi klawsola 14.1 il-partijiet
eskludew eventwalitajiet li ma kellhomx ikunu milquta mill-klawsola ta’
gurisdizzjoni esklussiva. Fin-nuqqas ta’ tali eskluzzjoni tapplika I-

massima legali “pact sunt servanda”.

Il-proposta tas-socjeta’ attrici illi fil-konfront ta’ Pullmantur il-klawsola
tal-gurisdizzjoni esklussiva ma hiex applikabbli in kwantu I-maggorparti
tat-talbiet attrici jirrigwardaw allegat gerq u mala fede ma hiex fondata la

fil-gurisprudenza nostrana u lanqas f’dik estera.

Issir referenza ghas-sentenza moghtija mill-House of Lords fit-13 ta’
Dicembru 2001 fl-ismijiet “Donohue (Respondent) vs. Armco Inc and
Others (Appellants)” b’mod partikolari id-deliberazzjonijiet ta’ Lord

Scott of Foscote:

“ 60. There is a point of construction of the exclusive jurisdiction
clause that it is convenient to deal with at this point. It is accepted
that the clause is not restricted to contractual claims. A claim for
damages for, for example, fraudulent misrepresentation inducing an
agreement containing an exclusive jurisdiction clause in the same
form as that with which this case is concerned would, as a matter of
ordinary language, be a claim in tort that arose "out of or in
connection with" the agreement. If the alleged fraudulent
misrepresentation had been made by two individuals jointly, of
whom one was and the other was not a party to the agreement, the
claim would still be of the same character, although only the party to
the agreement would be entitled to the benefit of the exclusive
jurisdiction clause. The commencement of the claim against the two
alleged tortfeasors elsewhere than in England would represent a
breach of the clause. ............... The exclusive jurisdiction clause is

expressed to cover "any dispute which may arise out of or in
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connection with™ the agreement. It is not limited to "any claim
against” the party to the agreement. To give the clause that limited
construction would very substantially reduce the protection afforded

by the clause to the party to the agreement. “

Issir ukoll referenza ghas-sentenza moghtija fit-13 ta’ Ottubru 20082 mill-
Qorti tal-Appell fir-Renju Unit fl-ismijiet Deutsche Bank AG & Ors vs
Asia Pacific Broadband Wireless Communications Inc & Anr. li
permezz taghha rrevokat sentenza moghtija mill-qorti ta’ prim’ istanza li
kienet ikkonkludiet illi klawsola kontrattwali dwar gurisdizzjoni
esklussiva setghet tkun applikabbli ghal uhud mill-kwistjonijiet ta’ bejn il-
partijiet fuq il-ftehim u setghat fl-istess hin ma tkuns applikabbli ghall-
kwistjonijiet ohra ta’ bejn l-istess partijiet in konnessjoin mal-istess

kuntratt. Kellha dan xi tghid il-Qorti tal-Appell tar-Renju Unit fir-rigward:

In paras 31-34 of his judgment, the judge appears to contemplate
that there might be sufficient consensus between the parties that the
primary dispute as to authority can be resolved by the English court
but not sufficient consensus that the court should determine
alternative claims "predicated upon the agreement containing the
jurisdiction clause being unauthorised and void™. To my mind this is
a curious conclusion. To require separate consensuses for separate
claims is an artificial concept which is most unlikely to accord with
contracting parties' intentions and is unlikely to have commended

itself to the framers of the Regulation.

2 Neutral Citation no (2008) EWCA Civ 1091 — Case no. A3/2008/1179
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Fix-xoghol intitolat Conflict of Laws? jinghad illi:

English courts interpreting English jurisdiction agreements tend to
take an expansive view, arguing that the parties as rational
businessmen are to be assumed to have intended all disputes to be
covered by an exclusive jurisdiction clause.

Fuqg l-istess ragunament din il-Qorti ma tqisx illi meta Viagens u
Pullmantur resqu fuq ic-Charter Agreement u b’mod partikolari iffirmaw
ghall-klawsola 14 kellhom f'mohhhom illi dwar xi kwistjonijiet ta’
bejniethom kellhom jippro¢edi quddiem il-Qrati Spanjonli u f’xi
kwistjonijiet ohra ta’ bejniethom, ukoll konnessi ma’ dak il-ftehim,

kellhom imorru quddiem qrati f’gurisdizzjonijiet ohra.

Ghalhekk tqis illi 1-ec¢ezzjoni ta’ nuqqas ta’ gurisdizzjoni tal-Qrati Maltin
sollevata minn Pullmantur hija fondata sew fir-rigward tal-ewwel talba

attri¢i kif ukoll fir-rigward tat-talbiet attrici I-ohra.

Konsegwentement qed tilga’ l-ewwel eé¢c¢ezzjoni preliminari ta’
Pullmantur u tiddikjara illi b’applikazzjoni tal-Brussels Regulation
Recast u fit-termini tal-klawsola dwar gurisdizzjoni esklussiva fi¢-
Charter Agreement ta’ bejn Viagens u Pullmantur, il-Qrati Maltin
m’ghandhomx gurisdizzjoni jiddeciedu l|-ebda wahda mit-talbiet
attrici mressqa fil-konfront ta’ Pullmantur u konsegwentement
tillibera lis-so¢jeta’ konvenuta Pullmantur Cruises Ship Management

Ltd. mill-osservanza tal-gudizzju.

3 Colliers - Conflict of Laws - 4™ Edition (2013) - Pippa Rogerson - pagna 116
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It-Tieni E¢¢ezzjoni preliminari tas-so¢jeta’ Pullmantur Cruises Ship

Management Ltd. — |-Effetti tal-Proc¢eduri ta’ Insolvenza.

Permezz tat-tieni ec¢ezzjoni taghha Pullmantur tecc¢epixxi illi f'kaz li 1-
ewwel eccezzjoni preliminari taghha tigi rigettata, dawn il-proc¢eduri
ghandhom jigu sospizi stante li Pullmantur hi soggetta ghal proceduri ta’
insolvenza volontarja miftuha gewwa Spanja wara sentenza tal-Qorti

Kummer¢jali ta” Madrid tal-11 ta’ Settembru 2020.

Jirrizulta li dawn il-proceduri gew istitwiti ai termini ta’ Artikolu 3 (1) ta’
Regolament (UE) 2015/848 tal-Parlament Ewropew u tal-Kunsill tal-20 ta’
Mejju 2015 dwar procedimenti ta’ insolvenza (tfassil mill-gdid) -
Insolvency Regulation Recast. Permezz tas-sentenza moghtija mill-
Awtorita’ gudizzjarja Spanjola gie dec¢iz illi ¢-Centru tal-interessi

prin¢ipali ta’ Pullmantur kien gewwa Spanja.

Galadarba I-ewwel e¢¢ezzjoni preliminari ta’ Pullmantur qed tigi akkolta
u tenut kont illi din it-tieni ec¢ezzjoni preliminari ta’ Pullmantur tresqet
subordinatament ghall-ewwel e¢¢ezzjoni preliminari taghha; il-mertu ta’
din it-tieni eccezzjoni preliminari huwa ezawrit u ghalhekk il-Qorti ser

tastjeni milli tiehu konjizzjoni ulterjuri taghha.

L-Eécezzjoni preliminari tas-so¢jeta’ Royal Caribbean Cruises Ltd.

Is-so¢jeta’ konvenuta Royal Caribbean geghda b’mod preliminari tilqa’
ghat-talbiet attri¢i fil-konfront taghha billi tressaq id-difiza illi 1-Qorti
Maltija m’ghandiex gurisdizzjoni fil-konfront taghha mhux biss ghaliex

hija kumpanija registrata I-Liberja izda wkoll ghaliex issostni illi 1-ebda
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ma japplikaw fil-konfront taghha.

Min-naha taghha S-so¢jeta’ attri¢i tirritjeni illi din I-e¢¢ezzjoni ma hiex
fondata. Tispjega illi filwaqt li fuq ic-charter agreement Pullmantur kienet
iddikjarat illi hi “disponent owner” u “ultimate beneficial owner” tal-
bastiment M/V Sovereign; kien biss meta talbet il-hrug ta’ mandat ta’
arrest ta’ dan il-bastiment quddiem il-Qrati Maltin illi skopriet i
Pullmantur ma kenitx “disponent owner” tal-bastiment. Tispjega wkoll illi
s-soc¢jeta’ konvenuta RCL hija “wholly owned” minn kumpanija registrata
fil-Cayman Islands bl-isem Celebrity Cruise Lines Inc. li min-naha taghha
hija “wholly owned” mis-socjeta’ konvenuta Royral Caribbean Cruises

Ltd.

Issostni ghalhekk is-so¢jeta’ attri¢i illi d-dikjarazzjoni minn Pullmantur
fuq ic-charter agreement maghha, deskritta mill-attrici bhala dikjarazzjoni
falza maghmula b’mala fede u gerq saret bil-konsapevolezza u bi gbil mas-
so¢jetajiet konvenuti 1-ohra bl-iskop 1i “jaharbu mill-obbligi kontrattwali
taghhom.” Issostni ghalhekk illi ab bazi ta’ dawn il-premessi taghha |-
attric¢i qed titlob il-“lifting of the corporate veil” tal-konvenuti b’dan illi
ghandu jinstab li hemm relazzjoni guridika bejn l-attri¢i u s-socjetajiet

konvenuti kollha.

In sostenn tal-e¢¢ezzjoni preliminari taghha Royal Caribbean resqet bhala
prova l-affidavit ta’ Bardley H. Stein, Senior Vice President and Corporate
Secretary taghha fejn iddikjara illi din il-kumpanija “... is not domiciled or
resident in Malta, nor does it have any presence in Malta. Furthermore,
the company has no assets in Malta and certainly has no material
connection to Malta in relation to the merits of the Viagens Abreu S.A.’s

alleged claim.”
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Fil-para.20 tan-nota ta’ osservazzjonijict taghha s-so¢jeta’ attrici
tissottometti illi fl-eventwalita’ 1i l-ewwel ecCezzjoni preliminari ta’
Pullmantur tigi michuda, ikun mehtieg ghall-integrita’ tal-gudizzju li

Royal Caribbean tibqa’ fil-kawza.

Fil-fehma tal-Qorti, galadarba qed jigi de¢iz li I-klawsola tal-gurisdizzjoni
esklussiva tapplika fil-konfront ta’ Pullmantur ghat-talbiet kollha attri¢i,
isegwi illi sabiex tigi radikata l-gurisdizzjoni fil-konfront ta’ Royal
Caribbean jehtieg 1i jigi sodisfatt xi wiehed mir-rekwiziti stabbiliti

permezz tal-Artikolu 742 (1) tal-Kap. 12.

Is-soc¢jeta’ attri¢i tissottometti fin-nota ta’ osservazzjonijet taghha illi 1-
Qrati Maltin ghandhom gurisdizzjoni fil-konfront ta’ Royal Caribbean ai
termini  tal-Artikolu 6 tar-Regolamenti dwar Bastimenti i
Jikkwalifikaw ghal Registrazzjoni (L.S. 234.23) li jipprovdi illi jistipula
illi:
An international owner in whose name a ship is, or has been
registered under the Act, or in whose name a certificate of registry,
provisional or otherwise, has been issued, shall be deemed to have
submitted to the jurisdiction of the Maltese courts in terms of article
742(1)(g) of the Code of Organization and Civil Procedure for any

action in connection with the ship while it is or was so registered.

Is-socjeta’ RCL Sovereign LLC ma hiex qed tikkontesta 1-gurisdizzjoni
tal-Qrati Maltin proprju minhabba 1-fatt illi fiz-zmien rilevanti hija kienet
is-sid tal-bastiment M/V  Sovereign registrat hawn Malta*® u
konsegwentement is-so¢jeta’ RCL Sovereign LLC hija megjusa i

ssottomettiet ruhha ghall-gurisdizzjoni tal-Qrati Maltin bis-sahha tal-

4 Pagna 50 tal-process - Dok AF1
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Artikolu 742 (1) (g) tal-Kap. 12 ai termini tal-Artikolu 6 tal-Ligi
Sussidjarja 234.23fuq citat.

Is-so¢jeta’ attrici ghalhekk tissottometti illi gialadarba is-so¢jeta’ RCL
Sovereign LLC hija “wholly owned by Royal Caribbean Ltd”® ghandu
jsegwi illi jekk it-talba taghha ghall-lifting of the corporate veil, tigi
akkolta, u jigi konsegwentement dikjarat li fiz-zmien rilevanti M/V
Sovereign kien fl-ahhar mill-ahhar proprjeta’ ta’ Royal Caribbean, allura
b’applikazzjoni tal-Artikolu 6 tal-Ligi Sussidjarja 234.23 is-so¢jeta’ Royal
Caribbean ghandha wkoll tigi meqjusa li ssottomettiet ruhha ghal

gurisdizzjoni tal-Qrati Maltin.

Ikkunsidrat;

II-Qorti ma tarax fondament legali f’tali sottomissjoni. Sabiex tigi
radikata I-gurisdizzjoni tal-Qrati Maltin kontra kumpanija registrata
gewwa l-Liberja, il-konsiderazzjoni rilevanti ma hiex il-mertu tal-
pretensjonijiet attrici fil-konfront ta’ tali soc¢jeta’ izda jekk is-so¢jeta’
Royal Caribbean tistax titqies li taqa’ taht xi wahda mill-kategoriji
kontemplati fl-Artikolu 742 (1) tal-Kap. 12.

Jekk il-Qorti kellha tilqa’ dan ir-ragunament ikun ifisser illi 1-Qorti tkun
mehtiega 1i l-ewwel tiddelibera u tiddei¢iedi l-mertu imbaghad wara
tiddeciedi jekk ghandiex gurisdizzjoni. Proposta din illi tmur
dijametrikament kontra l-istipulazzjonijiet statutorji regolanti i¢-

¢irkostanzi fejn hu meqjus li hi radikata 1-gurisdizjoni tal-Qrati Maltin.

®Pagna 31 tal-process - Dok VA8
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Ghalhekk il-Qorti ged tqis illi b’effett biss tal-allegazzjoni tas-socjeta’
attrici illi b’applikazzjoni tal-kuncett tal-“lifting of the corporate veil” is-
so¢jet” Royal Caribbean ghandha titqies li hi is-sid tal-bastiment; ma
jwassalx sabiex tigi konsidrata illi qaghdet jew qablet li toqghod ghall-
gurisdizzjoni tal-Qrati Maltin fit-termini tas-sub inc¢iz (1) (g) tal-Artikolu
742 tal-Kap.

Artikolu 742 tal-Kapitolu 12 tal-Ligijiet ta’ Malta intitolat “Persuni li
jaqghu taht il-gurisdizzjoni tal-Qrati Civili ta> Malta” jipprovdi illi:

742. (1) Bla hsara ta’ fejn il-ligi tiddisponi espressament xort’ohra,
il-Qrati Civili ta’ Malta minghajr ebda distinzjoni jew privilegg,
ghandhom gurisdizzjoni biex jisimghu u jiddec¢iedu 1-kawzi kollha 1i

jirrigwardaw il-persuni hawn taht imsemmija:

(a) ¢ittadini ta’ Malta, sakemm ma jkunux stabbilew id-domicilju

taghhom band’ohra;

(b) kull persuna, sakemm jew ghandha d-domic¢ilju taghha jew tkun
toqghod jew tkun qeghda Malta;

(¢) kull persuna, f’kawza dwar hwejjeg 1i geghdin jew li jinsabu

f"Malta;

(d) kull persuna li tkun ikkuntrattat obbligazzjoni f’Malta, izda ghall-
kawzi biss li ghandhom x’jagsmu ma’ dik 1-obbligazzjoni u kemm-

il darba dik il-persuna tkun tinsab Malta;

(e) kull persuna illi, ghalkemm tkun ikkuntrattat obbligazzjoni
f’pajjiz iehor, tkun ftehmet li ghandha tesegwixxi dik 1-obbligazzjoni
f"Malta, jew tkun ikkuntrattat obbligazzjoni illi bilfors ghandu
jkollha effett f’Malta, kemm-il darba, f’kull kaz, dik il-persuna tkun
tinsab Malta;

(f) kull persuna, ghal kull obbligazzjoni 1i tkun ikkuntrattat favur
¢ittadin ta’ Malta jew persuna li tinsab Malta jew korp 1i jkollu
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b

personalita guridika distinta jew assocjazzjoni ta’ persuni
inkorporati jew li jiffunzjonaw f"Malta, meta s-sentenza tista’ tkun

esegwita f"Malta;

(g) kull persuna li tkun b’mod espress jew tacitu volontarjament

qaghdet jew gablet li toqghod ghallgurisdizzjoni tal-gorti.

(2) ll-gurisdizzjoni tal-qrati ta’ kompetenza ¢ivili mhijiex eskluza
mill-fatt 1i qorti barranija tkun qeghda tittratta 1-istess kawza jew
kawza li ghandha x’tagsam maghha. Meta qorti barranija jkollha
gurisdizzjoni konkorrenti, il-qrati jistghu fid-diskrezzjoni taghhom,
jilliberaw lill-konvenut mill-osservanza tal-gudizzju jew iwaqqfu I-
procedimenti f’kaz 1i 1-azzjoni, jekk titkompla Malta, tkun

vessatorja, oppressiva jew ingusta ghall-konvenut.

(3) ll-gurisdizzjoni tal-qrati ta’ kompetenza ¢ivili mhijiex eskluza
mill-fatt Ii jkun hemm xi ftehim ta’ arbitragg bejn ilpartijiet, sew jekk
il-procedimenti ta’ arbitragg ikunu nbdew jew le, f’liema kaz il-
qorti, bla hsara ghad-dispozizzjonijiet ta’ kull ligi li tirregola 1-
arbitragg, ghandha twaqqaf il-procedimenti minghajr pregudizzju
ghad-dispozizzjonijiet tas-subartikolu (4) u ghas-setgha li ghandha
I-qorti 1i taghti kull ordni jew direttiva.

(4) Meta ssir talba minn persuna li tkun parti fi ftehim ta’ arbitragg,
il-grati jistghu johorgu kull att kawtelatorju, f’liema kaz, jekk dik il-
parti tkun ghadha ma ressqitx it-talba taghha quddiem arbitru, it-
termini stabbiliti f’dan il-Kodi¢i li fihom ghandha tinbeda 1-azzjoni
dwar it-talba ghandhom ikunu ta’ ghoxrin jum mid-data tal-hrug tal-

att kawtelatorju.

I1-Qorti tqis illi s-so¢jeta’ Royal Caribbean ma taqa taht I-ebda wahda mill-
kategoriji ta’ persuni kontemplati fl-Artikolu appena c¢itat.
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Kosegwentement qed tilqa’ 1-ewwel e¢¢ezzjoni preliminari ta’ Royal
Caribbean u tiddikjara illi ai termini tal-Artikolu 741 tal-Kap. 12 fil-

konfront taghha 1-Qrati Maltin m’ghandhomx gurisdizzjoni.

Decide.

Ghal dawn il-motivi |-Qorti qed taqta’ u tiddeciedi s-segwenti

e¢¢ezzjonijiet preliminari;

1. Tilga’ l-ewwel e¢¢ezzjoni preliminari tas-soéjeta’ konvenuta
Pullmantur Cruises Ship Management Ltd (imfissra minn
paragrafu 1 sa paragrafu 6 tar-risposta guramentata intitolata
“Nuqqas ta’ Gurisdizzjoni”) u tiddikjara illi b’effett tal-klawsola
dwar gurisdizzjoni esklussiva fic-Charter Agreement ta’ bejn is-
so¢jeta’ attrici u Pullmantur, din il-Qorti m’ghandiex il-
gurisdizzjoni necessarja sabiex tisma’ din il-kawza fil-konfront
taghha u dan ai termini tal-Artikolu 25 tar-Regolament (UE) Nru
1215/2012 tal-Parlament Ewropew u tal-Kunsill dwar il-
gurisdizzjoni u r-rikonoxximent u l-ezekuzzjoni ta’ sentenzi fi
kwistjonijiet ¢ivili u kummer¢jali (il-Brussels Regulation Recast) u
ghalhekk tillibera lis-so¢jeta’ konvenuta Pullmantur Cruises Ship

Management Ltd. mill-osservanza tal-gudizzju;

2. Ghar-ragunijiet fuq moghtija tastjeni milli tiehu konjizzjoni
ulterjuri tat-tieni e¢cezzjoni preliminari imressga mis-soc¢jeta’
konvenuta Pullmantur Cruises Ship Managment Ltd. (imfissra
minn paragrafu 7 sa paragrafu 18 tar-risposta guramentata

intitolati “Il-Ftuh tal-Proceduri Prin¢ipali tal-Insolvenza).
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3. Tilga’ 1-ewwel e¢¢ezzjoni preliminari tas-so¢jeta’ konvenuta
Royal Caribbean Cruises Ltd. u tiddikjara illi din il-Qorti
m’ghandiex il-gurisdizzjoni necessarja sabiex tisma’ din il-kawza
fil-konfront taghha stante li hi so¢jeta’ registrata 1-Liberja filwaqt
li I-ebda wahda mis-sub in¢izi taht 1-Artikolu 742 tal-Kapitolu 12
tal-Ligijiet ta’ Malta ma japplikaw fil-konfront taghha.
Konsegwentement tillbera lis-so¢jeta’ konvenuta Royal Caribbean

Cruises Ltd. mill-osservanza tal-gudizzju.

Spejjez ta’ din is-sentenza in parte a karigu tas-socjeta’ attrici.

Tordna |-prosegwiment tal-kawza kontra s-so¢jeta’ konvenuta
RCL Sovereign LLC.

Mogrija.

Onor. Robert G. Mangion
Imhallef
24 ta’ Marzu 2022

Lydia Ellul
Deputat Registratur
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