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Nebojsa Vujakovic (K.I. 129708A)
(‘l-appellant’)

vs.
Bilom Construction Limited (C 48672)
(‘is-socjeta appellata’)
II-Qorti,

Preliminari

1. Dan huwa appell maghmul mir-rikorrent Nebojsa Vujakovic (K.l.
129708A), [minn issa ‘'l quddiem ‘lI-appellant’], mid-decizjoni moghtija mit-

Tribunal Industrijali [minn issa’l quddiem ‘it-Tribunal’], tal-25 ta’ Gunju, 2021, li
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permezz taghha t-Tribunal iddecieda li t-terminazzjoni tal-impjieg tar-rikorrent
minnn mas-socjeta intimata, hawnhekk is-so¢jeta appellata, Bilom

Construction Limited (C 48672), kienet wahda gusta u skont il-ligi.

Fatti

2. Ir-rikorrent kien impjegat mas-socjeta intimata bhala shutterer/steel
fixer/builder b’kuntratt ta’ impjieg datat 23 ta’ Frar, 2015, ghal perijodu
indefinit. Ir-rikorrent gal li fit-18 ta’ Dicembru, 2018 kellu inc¢ident fuq il-post
tax-xoghol, u konsegwenza tieghu garrab slipped disc, fost griehi ohra. Ir-
rikorrent qal li dan I-incident sehh ghaliex is-so¢jeta intimata nagset milli
tipprovdi a safe system of work, kif ukoll minhabba traskuragni, imperizja,
nuqgas ta’ osservazzjoni tar-regolamenti tas-sahha u s-sigurta fuq il-post tax-
xoghol u minhabba nugqasijiet ohra. Qal li d-Dipartiment tas-Sigurta Socjali gie
mgharraf b’dan l-in¢ident, u sussegwentement ir-rikorrent hareg fuq injury
leave. Qal li f'Jannar tal-2019, is-socjeta intimata talbitu jirritorna lura fuq il-lant
tax-xoghol, u dan minkejja struzzjonijiet tat-tabib kuranti tieghu li ¢certifika li r-
rikorrent mhux tajjeb ghax-xoghol minhabba I-griehi li sofra f'dahru. Ir-rikorrent
gal li l-ugigh baqa’ jippersisti, u ghalhekk ftit gimghat wara li rega’ lura fuq il-
post tax-xoghol, huwa rega’ hareg fuq sick leave. Qal li ghall-habta ta’ nofs Lulju
2019, huwa ltaga’ ma’ certu Gilbert Bugeja, direttur tas-soc¢jeta intimata, i
infexx jinsulentah u jheddu, u li gallu wkoll li jekk jibga’ ma jirritornax ghax-

xoghol, huwa ma kienx ser jibga’ jhallsu. Ir-rikorrent spjega li wara huwa rega’
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rritorna fuq il-post tax-xoghol, izda kien ghamel xi jumejn mugugh, u ghalhekk
naqgas li jirrapporta ghax-xoghol, sakemm fid-9 t’Awwissu, 2019, is-socjeta

intimata infurmatu li kienet ser tittermina l-impjieg tieghu.

Mertu

3. Ir-rikorrent istitwixxa proceduri quddiem it-Tribunal Industrijali ai
termini tal-artikolu 75 tal-Att XXII tal-2002, ghaliex allegatament it-tkeccija

tieghu mill-impjieg kienet wahda ingusta.

4, Is-socjeta intimata wiegbet |i I-impjieg tar-rikorrent minn maghha gie
tterminat ghal ragunijiet li jiggustifikaw it-tkeccija tieghu. Is-socjeta intimata
eccepiet li r-rikorrent irid jipprova li I-in¢ident sehh fuq il-post tax-xoghol tieghu
kif gieghed jigi allegat minnu. Qalet ukoll li anki f'kaz li jirrizulta li I-in¢ident in
kwistjoni sehh fuq il-post tax-xoghol tar-rikorrent, I-intimata ma tahti xejn ghal
dan, u dan ghaliex I-allegat incident ma sehhx b’tort, negligenza jew nugqas ta’
osservanza tar-regolamenti min-naha taghha, u fi kwalunkwe kaz hija

m’ghandhiex tinzamm responsabbli ghall-akkadut.

5. Ir-rikorrent ipprezenta diversi dokumenti, fosthom kopja tal-kuntratt tal-
impjieg tieghu, kopja ta’ ittra mahruga mid-Dipartiment tas-Sigurta Socjali
sabiex jidher quddiem il-Bord Mediku minhabba I-korriment li kellu fuq il-post
tax-xoghol, u dokument mahrug mill-JobsPlus li jinforma lir-rikorrent li I-impjieg

tieghu gie tterminat mill-employer tieghu minhabba ragunijiet ta’ sahha. Ir-
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rikorrent ghamel ukoll dikjarazzjoni fejn spjega ¢-cirkostanzi li wasslu ghat-
terminazzjoni tal-impjieg tieghu. Spjega li fit-18 ta’ Dicembru, 2018 huwa kien
gieghed jaghmel xoghol ta’ kostruzzjoni f’sit fi Vjal I-Indipendenza, iz-Zurrieq,
meta kellu incident fejn garrab diversi griehi, fosthom slipped disc. Qal li I-
incident sehh minhabba diversi nuqqasijiet da parti tas-socjeta intimata,
fosthom minhabba nuqqgas ta’ tharis tar-regolamenti dwar is-sahha u s-sigurta
fuqg il-post tax-xoghol. Ir-rikorrent gal li huwa deher quddiem il-Bord Mediku
diversi drabi, izda ghall-bidu ta’ Jannar 2019 huwa beda jircievi diversi telefonati
mis-soc¢jeta intimata sabiex jirritorna lura fuq il-post tax-xoghol. Spjega li
minhabba f'hekk huwa ma kellux ghazla ghajr li jirritorna lura ghax-xoghol.
Imma fI-20 ta’ Marzu, 2019 huwa kellu jerga’jieqaf minhabba l-ugigh kontinwu
li kellu. Qal li lejn nofs Lulju tal-2019, huwa kellu laggha ma’ wiehed mid-
diretturi tas-socjeta intimata |i beda jheddu, u jaghmillu pressjoni sabiex
jirritorna x-xoghol, u qallu li jekk jongos milli jirritorna ghax-xoghol, ma kienx
dispost li jibga’ jhallsu. Ir-rikorrent gal li fil-15 ta’ Lulju, 2019 huwa rritorna fuq
il-lant tax-xoghol, u minkejja |-korriment li kien garrab, huwa xorta wahda
nghata xoghol iebes u li jirrikjedi hafna tgandil. Ir-rikorrent qal ukoll li minkejja
li huwa talab li jibda jaghmel xoghol iehor, bhal ma huma xoghol bit-tower
crane, is-socjeta intimata njorat dawn it-talbiet tieghu. Qal li fil-5 t’Awwissu,
2019 huwa beda jhoss ugigh gawwi f’"dahru, u ghamel xi granet mistrieh. Fid-9
t’Awwissu, 2019, huwa rcieva telefonata mis-segretarja tas-socjeta intimata li
infurmatu li I-impjieg tieghu kien gieghed jigi tterminat, u li kellu jigbor is-salarju
dovut lilu. Ir-rikorrent gal li ghal xi raguni, id-data tat-terminazzjoni tal-impjieg

tieghu giet indikata bhala t-2 t’Awwissu, 2019.
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6. Ir-rikorrent ipprezenta affidavit, fejn qal li matul il-kors tal-impjieg tieghu
mas-socjeta intimata, huwa dejjem gie mfahhar mis-superjuri tieghu, u gatt ma
kien suggett ghal passi dixxiplinarji. Qal ukoll li sakemm dam fl-impjieg mas-
socjeta intimata huwa kellu diversi incidenti, minhabba nuqgqasijiet fil-harsien
tas-sahha u s-sigurta tal-haddiema fuq il-post tax-xoghol, u semma episodju fejn
huwa sofra hrug waqt it-tqeghid tas-siment. Qal li kien hemm drabi meta huwa
rritorna ghax-xoghol wara xi in¢ident, u meta fil-fatt kellu bzonn li jigi rikoverat,
u Gilbert Bugeja beda jilmenta mieghu li kien gieghed itellfu I-flus. Ir-rikorrent
spjega li dakinhar li sehh I-in¢ident fis-sit ta’ Vjal I-Indipendenza, iz-Zurrieq, il-
foreman li kien fuq is-sit wara |-waqgha tar-rikorrent, nagas milli jitlob I-
assistenza ta’ ambulanza, u minflok cempel lil Gilbert Bugeja. Qal li wara li
waqgha, kienu poggewh fuq bi¢ca plywood sabiex jistrieh. Kompla jghid li xi hin
wara hu kien ittiehed fic-centru tas-sahha sabiex ikun ezaminat hemmbhekk, fejn
irrizulta li kien gieghed isofri minn slipped disc, fost korrimenti ohra. Ir-rikorrent
gal li huwa ma setax jirrapporta ghax-xoghol, u fil-fatt ghal xi Zzmien kien tpogga
fuqg injury leave, imma kien hemm zmien meta is-socjeta intimata bidlet I-istatus
tieghu minn injury leave ghal sick leave. Ir-rikorrent qal li f'Jannar tal-2019 huwa
beda jircievi telefonati mid-direttur tal-kumpannija, li ried ikun jaf meta kien fi
hsiebu jidhol lura ghax-xoghol, u gal li ghalhekk huwa hass |li ma kellu |-ebda
ghazla ohra ghajr li jidhol lura ghax-xoghol. Qal li f’Marzu tal-2019 huwa sab li
ma setax ikompli jahdem minhabba ugigh f’ghonqu. Zied jghid li ghal darb’ohra
Bugeja baghat ghalih u qallu li jekk ma kienx ser jirritorna lura ghax-xoghol,
huwa ma setax ikompli jithallas. Ir-rikorrent gal li huwa irritorna ghax-xoghol

f'Lulju tal-2019, u dak iz-zmien I-Injury Board kien tah struzzjonijiet biex ma

Qrati tal-Gustizzja
Pagna 5 minn 23



Appell Inferjuri Numru 69/2021 LM

jitterminax l-injury leave, izda li jipprova jibdel in-natura tax-xoghol tieghu ghal
xoghol ta’ anqas strapazz. Qal li minkejja dan, is-socjeta intimata rrifjutat li
takkomodah u huwa baga’ jinghata xoghol ta’ strapazz. Ir-rikorrent gal li fil-5
t’Awwissu, 2019 huwa rega’ beda jhoss ugigh gawwi, u ghalhekk rega’ kellu
jogghod mistrieh, sakemm fid-9 t’/Awwissu, 2019 huwa gie infurmat li I-impjieg

tieghu kien gieghed jigi tterminat.

7. Gilbert Bugeja, direttur tas-socjeta intimata, fix-xhieda tieghu qal li r-
rikorrent kien ilu madwar hames snin impjegat mas-socjeta intimata. Spjega li I-
incident li kien involut fih ir-rikorrent sehh meta dan kien gieghed jaghmel xi
xoghol f'sit iz-Zurrieq. Zied jghid li s-so¢jeta intimata tipprovdi ilbies protettiv u
apparat ghas-sahha u s-sigurta tal-haddiema taghha, kif gara wkoll f'dan il-kaz.
Ix-xhud gal li minkejja li r-rikorrent kellu s-slielem biex jahdem bihom, I-inc¢ident
allegatament sehh meta dan waga’ minn fuq briksa li tela’ fugha sabiex jaghmel
xi xoghol. Qal ukoll li wara l-in¢ident, ir-rikorrent saq lejn ic-centru tas-sahha, u
wara xi granet ta’ mistrieh dan irritorna ghax-xoghol fejn beda jghid li I-ugigh li
kien gieghed ihoss mhux minn dahru kien gej, izda mill-kliewi. Ix-xhud qal i
huwa pprova jakkomoda t-talbiet tar-rikorrent sabiex jinghata xoghol li mhux
dagstant ta’ strapazz, u ghalhekk kien jippermettilu jmur jahdem bit-tower
crane fuq diversi siti li kienet gieghda taghmel ix-xoghol fihom is-socjeta
intimata, kif ukoll silef lir-rikorrent xi ghodda u materjal sabiex dan ikun jista’
jaghmel xi xoghol ghal rasu. Ix-xhud qal li r-rikorrent dam madwar sena u nofs
jaghmel perijodi ta’ zmien ma jidholx ghax-xoghol, u d-decizjoni li jtemm |-

impjieg tar-rikorrent ittiehdet meta dan irrifjuta li jaghmel anki I-aktar xoghol
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facli li gie moghti. Ghad-domandi li sarulu in kontro-ezami, ix-xhud qal li kien
hemm perijodu meta r-rikorrent kien bis-sick leave u huwa kien talbu jirritorna

I-ghodda li kien issellef minghand is-soc¢jeta intimata.

8. Ir-rapprezentant ta’ JobsPlus Joseph Saliba, xehed li r-rikorrent huwa
third country national, u ghalhekk dan ma jistax imur jirregistra ghax-xoghol. Qal
li kull meta persuni bhar-rikorrent ikunu jridu jahdmu, dawn iridu japplikaw ghal

permess.

9. Frank Bonello, foreman mas-socjeta intimata, xehed li dakinhar li sehh I-
incident li kien involut fih ir-rikorrent, kien gieghed isir xi xoghol f’sit fi Vjal I-
Indipendenza, iz-Zurrieq. Qal li huwa kien lagqga’ lill-haddiema, u ra li ghandhom
I-ghodda u l-ilbies protettiv. Qal ukoll li r-rikorrent dakinhar kellu persuna
gieghda tassistih fix-xoghol. Qal li gabel nofsinhar huwa gie infurmat li r-
rikorrent kien wegga’ meta waqga’ u gie fuqg dahru. Ix-xhud gal li r-rikorrent korra
meta tela’ fuq briksa sabiex jorbot gakk ma’ travett tal-fildiferru. Ix-xhud qal i
dak il-hin ir-rikorrent kellu jaghmel uzu mis-slielem ipprovduti. Ix-xhud gal li
huwa akkumpanja lir-rikorrent sac-centru tas-sahha fejn sarulu xi testijiet, u gie
stabbilit li r-rikorrent ma kien sofra I-ebda ksur. Ix-xhud qal |li meta r-rikorrent
irritorna ghax-xoghol wara li sehh I-incident, huwa beda jaghtih xoghol li ma
kienx dagstant ta’ strapazz, sakemm ir-rikorrent beda jirkupra sahhtu, u indikalu
li seta’ jaghmel xoghol iehor ukoll. Ix-xhud gal li xi zmien wara ir-rikorrent
indikalu li ma xtagx jibga’ jahdem fuq is-sit taz-Zurrieq ghaliex ma riedx jibga’

jahdem mal-haddiema li kien hemm fuq dan il-lant tax-xoghol partikolari, u
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ghalhekk talab li jintbaghat jahdem post iehor. Ix-xhud qal li kull darba li r-
rikorrent indika li kien mugugh wara dan I-incident, huwa pprova jaghtih xoghol

li mhux ta’ strapazz, bhal ma huwa I-kontroll tat-tower crane mill-boghod.

10. Dr Cynthia Tomasuolo Legal Officer mal-Agenzija Identity Malta, xehdet
lir-rikorrent kien applika sabiex jinghata permess ta’ xoghol fid-29 ta’ Dicembru,
2014. Qalet li wara li spicca mill-impjieg tieghu mas-socjeta intimata, ir-rikorrent
rega’ applika sabiex jinghata permess ghal impjieg ma’ kumpannija ohra, u dan

il-permess kien gie approvat.

11. Claudine Ciantar, segretarja mas-socjeta intimata, xehdet li r-rikorrent
kien ilu madwar hames snin fl-impjieg mas-socjeta intimata. Qalet li hija kienet
tiehu hsieb l-applikazzjonijiet u |I-permessi kollha li kien jehtieg ir-rikorrent. Ix-
xhud qalet li anki wara l-in¢ident li kellu r-rikorrent, kienet hi li hadet hsieb id-
dokumentazzjoni kollha mehtiega. Qalet ukoll li wara Il-inc¢ident li kellu r-
rikorrent, dan inghata tahrig sabiex ikun jista’ jopera t-tower crane, izda
minkejja li nghata dan ix-xoghol ta’ angas strapazz, ir-rikorrent baga’ jilmenta
bl-ugigh f'dahru. Qalet ukoll li xi Zzmien wara, ir-rikorrent kien infurmaha li I-
problema ta’ dahru kienet ghaddiet, u li kien gieghed isofri minn ugigh fil-kliewi.
Ix-xhud qalet li anki wara li ghalaq il-permess tax-xoghol tar-rikorrent wara |-
inc¢ident, is-soc¢jeta intimata kienet hadet hsieb li tapplikalu ghal permess mill-
gdid, u r-rikorrent fl-ebda waqt ma kien galilha li huwa ma kienx ghadu jiflah
jaghmel ¢ertu xoghol. Ziedet tghid |i minkejja kollox, ir-rikorrent kien jaghmel
perijodi ma jersagx ghax-xoghol, sakemm f’punt minnhom id-direttur tal-
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kumpannija kien qgalilha li ma setax ikun li jibga’ jittollera dan |-agir, u ghalhekk
bhala kumpannija kienu taw lir-rikorrent dak kollu li kien dovut lilu, u

tterminawlu l-impjieg.

Id-Decizjoni Appellata

12. Permezz tad-decizjoni moghtija fil-25 ta’ Gunju, 2021, it-Tribunal
ikkonkluda li t-terminazzjoni tal-impjieg tar-rikorrenti kienet wahda gusta u

skont il-ligi, u dan wara li ghamel is-segwenti konsiderazzjonijiet:

“2. Facts of the case

The plaintiff, Mr Nebojsa Vujakavic was employed by Bilom Construction Limited on
the 23rd February, 2015 in the role of “shutterer/steel fixer/builder worker” on a full-
time indefinite contract marked Dok NV1.

On the 18th December, 2018 the plaintiff had an accident at the place of work when
he slipped while standing on a concrete brick. He was taken to the clinic by his
supervisor Mr Frank Bonello while plaintiff was directed by his physician to rest for
three or four days. An injury report was filed with the competent authorities.
Nonetheless, Mr Vujakavic returned to work on the 9th January, 2019 only to report
unfit for work again on the 20th March, 2019.

The plaintiff was called to appear before the medical board of the Social Security
department in April, in May and in June and each time he was declared unfit for work
— Ref. ST3. In his last appearance before the Board, he was given a period of thirteen
weeks of injury leave at the end of which his condition was to be reviewed again by
the Board.

Nonetheless, Mr Vujakovic returned to work on the 15th July, 2019 while the Company
informed the Social Security Department accordingly. Consequently, the Social
Security Department stopped his injury benefits which Mr Vujakovic had been
receiving since January 2019. In fact, he had been already paid benefits for a period
beyond the 15th July and up to August, 2019 and therefore the Social Security
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department clawed back the overpayment from the date that plaintiff returned to
work — Ref. ST4.

On the 2nd August, 2019 the company terminated the employment of Mr Vujakovic
citing health reasons for termination. On the 9th August, 2019 plaintiff called at the
company'’s office and collected his salary and other dues to him up to the date of
termination.

3 Considerations

The Tribunal had before it a situation where the plaintiff was claiming that the
defendant namely Bilom Construction Limited had failed to observe the necessary
health and safety rules at the place of work and as a consequence, in December 2018
plaintiff suffered a serious injury at work. No OHSA report was presented but the site
of the accident was covered by both a risk assessment and a health and safety plan.
Frank Bonello, the works supervisor said that he regularly draws the attention of the
workers to safety issues and even takes disciplinary action against the employees
when rules are not followed. The company has a safety officer who visits the sites at
least twice a week to check on standards and when shortcomings are pointed out, Mr
Bonello takes action to address them — Ref sitting of the 21st February, 2020.
Documentation was also produced Ref GB2 sitting of the 24th February, 2020,
showing that safety equipment was supplied to the workers including Mr Vujakovic.
The necessary ladders were also supplied onsite which the plaintiff should have used
instead of stepping on a brick to do his job.

The Tribunal concluded that the plaintiff did not produce evidence to suggest that the
company was negligent in terms of its health and safety standards at the site where
the accident of the 18th December, 2018 took place.

Despite the health predicament, plaintiff claims that he was ordered to return to work
in January, 2019 yet evidence shows that the plaintiff chased after his employer to
return to work even if he was requesting lighter duties. On the other hand, Mr Bugeja
claims that he used to tell Mr Vujakovic that unless the latter was fully recovered, he
would not want him back at work. Nonetheless, Mr Bugeja claims that he had
assigned lighter work than that of a regular shutterer, namely shuttering stairs
instead of room ceilings as well as operating the tower crane which only entailed the
use of a joystick. Yet Mr Bugeja says that Mr Vujakovic found these activities hard to
carry out.
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Meanwhile, the Social Security Medical Board was certifying the plaintiff unfit for
work and granting him injury benefits. The Board assessed the plaintiff three times
and each time confirming that he is unfit for work. Notwithstanding, the plaintiff was
concurrently working for ABB Ltd (BITMAC). In fact, the company records suggest that
Mr Vujakovic was working at their offices on the 2nd April, 2019 at 06.28am when an
inspection by JobsPlus was carried out.

The Tribunal finds it unacceptable that while an employee is receiving a salary from
his employer inclusive of the injury benefits, engages in productive activity with a
competitor of his employer. In fact, JobsPlus records suggest that the plaintiff’s
working status was regularised by ABB Ltd on the 17th September, 2019, soon after
being dismissed by Bilom Construction Ltd.

The plaintiff claims that he had a good relationship with Mr Bugeja who had also
loaned him money to send remittances to his family abroad, Ref. NV1. The plaintiff’s
messages refer to Mr Bugeja as a friend, who also allowed him to use company tools
to carry out private work. When plaintiff was unhappy working with fellow workers
in Zurrieq, Mr Bugeja accommodated and transferred him to Qawra, even though the
Tribunal felt that the request for the transfer which smacks of racism was not justified
— Ref sitting of 21st February, 2021 pg. 18. In March 2019, Bilom Construction also
filed an application with ID Malta to renew plaintiff’s work permit which shows that
the employer had all the intentions of retaining him in employment. The employer
also kept back from taking disciplinary action when plaintiff was not found at home
by the doctor when he reported sick.

It seems that while Bilom Construction was active in processing the work permit
application for the plaintiff, covering his salary for the duration of the injury period
and making reasonable adjustment to accomodate the health condition of the
employee, Mr Vujakovic ignored the opportunity to rest and regain his strengths,
failed to make an effort to capitalize on the less strenuous options presented by his
employer and instead lent his loyalty to a new employer who is in competition with
his existing employer.

4 Decision

Having examined and evaluated the statements of case, testimonies, documents and
submissions presented and made by both parties, and having made the
aforementioned considerations, the Tribunal, taking all the aforementioned elements
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in their totality and complexity, deems the Defendant’s decision to terminate the
employment of Mr Nebojsa Vujakovic just and in accordance with the law.”

L-Appell

13. Ir-rikorrent ressaq l-appell tieghu mid-decizjoni appellata fil-5 ta’ Lulju,

2021, fejn talab lil din il-Qorti sabiex,

“... joghgobha thassar, tannulla u tirrevoka d-decizjoni numru 2742 hawn fuq citata
fl-ismijiet premessi u tiddikjara u tiddeciedi li t-tkeccija tieghu mill-impjieg kienet
wahda ingusta u mhux skont il-ligi u konsegwentement tordna li I-atti jintbaghtu lura
lit-Tribunal sabiex jaghti rimedju skont il-ligi.

Bl-ispejjez kollha kontra s-socjeta appellata.”

14. L-appellant spjega li huwa kien ilu fl-impjieg tas-soc¢jeta appellata mit-23
ta’ Frar, 2015, u li huwa gie mkecci mill-impjieg fit-2 t’Awwissu, 2019 ghal
ragunijiet ta’ sahha. Konsegwentement, fit-12 ta’ Novembru, 2019, huwa
intavola I-proceduri odjerni kontra s-socjeta appellata, liema proceduri gew fi
tmiemhom bid-decizjoni tat-Tribunal tal-25 ta’ Gunju, 2021. L-appellant gal i
huwa hassu aggravat ghaliex minkejja li t-tkeccija saret ghal ragunijiet ta’ sahha,
it-Tribunal nagas milli jikkonsidra dak li jipprovdi I-artikolu 36 tal-Att dwar |-
Impjiegi u r-Relazzjonijiet Industrijali (Kap. 452). L-appellant qal li ladarba s-
socjeta appellata keccietu mill-impjieg ghal ragunijiet ta’ sahha, hija kellha
tissostanzja din id-decizjoni taghha fil-parametri tal-ligi. Qal li dan ma sarx, u t-
Tribunal nagas ghal kollox milli jikkonsidra din ir-raguni ta’ tkeccija u

konsegwentement nagas milli jikkonsidra dak li tipprovdi I-ligi fic-¢irkostanzi li
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mmotivaw din it-tkeccija tieghu mill-impjieg. Qal ukoll li l-artikolu 36(15) tal-
Kap. 452, jelenka r-rekwiziti li ghandhom jigu sodisfatti sabiex il-principal ikun
gustifikat itemm |-impjieg ta’ persuna ghal ragunijiet ta’ sahha, matul xi perijodu
ta’ inkapacita ghax-xoghol kagunat minn dizgrazzja li tigri waqt l-impjieg jew

barra mill-impjieg.

15. It-tieni aggravju tal-appellant huwa li t-Tribunal irrefera ghal data
zbaljata, li abbazi taghha wasal ghall-konkluzjoni u I-eventwali decizjoni li t-
tkeccija kienet wahda gusta u skont il-ligi. L-appellant qal li ghad li t-Tribunal
ikkonkluda li huwa kien gieghed fl-impjieg ta’ kumpannija ohra fit-2 t'April,
2019, din id-data fil-fatt hija wahda zbaljata, u ghandu jirrizulta li kien fit-2
t’April, 2020 li saret I-ispezzjoni msemmija. Qal li fil-fatt ma nstab xejn irregolari
fil-konfront tieghu, ghaliex huwa kien qgieghed jahdem bil-permess tax-xoghol u
kellu kollox regolari. Qal li din l-ispezzjoni saret fI-2020, jigifieri wara li huwa
tke¢ca mill-impjieg mas-socjeta appellata, u kien biss wara li tke¢¢a mill-impjieg
mas-socjeta appellata li huwa mar jahdem ma’ ABB Limited. L-appellant gal li I-
izball fid-data mhuwiex biss frott ta’ lapsus calami, izda t-Tribunal ghamel
diversi konsiderazzjonijiet abbazi tas-sena zbaljata, uhud minnhom
konsiderazzjonijiet krucjali ghad-determinazzjoni tal-kaz tieghu, u huwa

ghalhekk li t-Tribunal wasal ghal decizjoni zbaljata fil-konfront tieghu.

Ir-Risposta tal-Appell

16. Is-socjeta appellata wiegbet |i d-decizjonijiet tat-Tribunal Industrijali

mhumiex appellabbli hlief fug punti ta’ ligi, u ghalhekk l-appell tal-appellant
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ghandu jigi mi¢hud fl-intier tieghu u d-decizjoni tat-Tribunal ghandha tigi
kkonfermata. Is-so¢jeta appellata qalet li hija ma tagbilx mal-ewwel aggravju
sollevat mill-appellant, ghaliex I-artikolu 36(15) tal-Kap. 452 ma ji¢¢entra xejn
fil-kaz in kwistjoni, u dan ghaliex minkejja li I-appellant gieghed jallega li korra
fuq il-post tax-xoghol, fil-mori tal-kaz quddiem it-Tribunal gqatt ma gie ppruvat li
kien sehh dan l-incident, jew x’kienu r-riperkussjonijiet li sofra l-appellant
minhabba dan l-inc¢ident. L-socjeta appellata galet |i kien il-kompitu tal-
appellant li jipprova |i dak |i gieghed jallega li sehh, fil-fatt sehh. Is-socjeta
appellata galet li I-artikolu 36(15) tal-Kap. 452 jirrikjedi li I-impjegat ikun korra
b’dizgrazzja, li ssehh waqt |-impjieg u mill-impjieg. Qalet li hija min-naha taghha
gatt ma kellha konferma li l-appellant wegga’ fuq il-post tax-xoghol, u ghall-
kuntrarju ta’ dak allegat mill-appellant, huwa kien ipprovdut bil-health and
safety equipment mehtieg li ffirma ghalih huwa stess. Qalet li ghalhekk ma
jirrizultax li hi bhala kumpannija nagset milli tipprovdi a safe system of work, u
dan ghaliex I-appellant inghata xoghol li kien il-kompitu tieghu li jaghmel u bl-
apparat kollu mehtieg sabiex ma jweggghax. Qalet ukoll li s-sit fejn kien gieghed
jahdem l-appellant kien kopert b’risk assessment u b’health and safety plan, kif

gie ppruvat.

17. Is-socjeta appellata qalet li l-appellant gieghed jippretendi |i ghandu
jirnexxi fil-pretensjoni tieghu ghaliex fil-fehma tieghu semplic¢i allegazzjoni
ghandha tkun bizzejjed biex jigu skartati I-kumplament tal-provi li tressqu. Is-
socjeta appellata galet li hija sehhilha tipprova li minkejja li I-appellant kien
jilmenta minn ugigh f'dahru, u minkejja li ma jirrizultax li huwa wegga’ fuq il-
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post tax-xoghol, u minkejja li waqt li kien fuq injury leave huwa xorta wahda
kien jitlob li jiddahhal lura x-xoghol, il-principal xorta wahda tah il-benefi¢¢ju
tad-dubju u offrielu xoghol b’ingas strapazz. Qalet |li minkejja dan, |-appellant
xorta wahda ma wera I-ebda hegga li jahdem, u dan minkejja li esponenti tas-
socjeta appellata kienu jafu li I-appellant kien jaghmel xoghol simili ghal rasu u
fil-privat. Is-socjeta appellata qalet li attitudni bhal dik tal-appellant, li
ppretenda li ghandu dritt jaghzel hu x’jaghmel fuq il-post tax-xoghol jew li
jabbuza mill-fiducja li nghata minghajr ma baga’ produttiv fil-gadi ta’ dmirijietu,
ma setghetx ghajr twassal ghat-terminazzjoni tal-impjieg tieghu. Is-socjeta
appellata qalet li mill-provi jirrizulta |i ftit gimghat wara t-terminazzjoni tal-
impjieg tal-appellant, huwa beda jahdem ma’ kumpannija ohra b’effett mis-17
ta’ Settembru, 2019, u dan isahhah il-verzjoni taghha li I-appellant kien jahdem
ma’ kumpannija ohra wagqt li kien ghadu impjegat mas-socjeta appellata, u waqt

li kien qgieghed jircievi |-beneficcji socjali.

18. Is-socjeta appellata ghamlet ukoll riferiment ghat-tieni aggravju tal-
appellant, u galet li anki f'kaz li jirrizulta li t-Tribunal ikkwota data zbaljata, dan
ma jbiddel xejn mill-konkluzjonijiet tieghu, li mill-assjem tal-provi, kien aktar
verosimili li waqt li l-appellant suppost kien wieqaf mix-xoghol minhabba I-
ugigh, xorta wahda kien gieghed jahdem ma’ kumpannija ohra tal-kostruzzjoni.
Is-soc¢jeta appellata qalet li fil-fatt mill-provi jirrizulta li I-appellant dahal jahdem
ma’ kumpannija ohra ftit tal-gimghat wara li gie tterminat l-impjieg li huwa kellu
mas-socjeta appellata. Is-so¢jeta appellata ziedet tghid li I-appellant irid jaghzel

X'inhi I-pozizzjoni tieghu f'dan ir-rigward, jigifieri jekk hux ser ikompli jallega li
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huwa wegga’ serjament fuq il-post tax-xoghol, u ghalhekk kien indispost li
jahdem, jew inkella jekk hux ser jispjega dak li rrizulta mill-provi, jigifieri li huwa
pprova jabbuza mill-awtoritajiet b’verzjoni qarriega li huwa wegga’ fuq il-post
tax-xoghol, ghall-gwadann personali u finanzjarju tieghu. Is-socjeta appellata
galet li mill-provi jirrizulta li l-appellant fil-fatt rega’ beda jahdem bhala
shutterer ftit tal-granet wara li I-impjieg tieghu maghha kien gie tterminat,
minghajr problemi ta’ sahha, u ghalhekk hija kienet korretta meta sahqget i |-
appellant kien gieghed jahdem ma’ kumpannija ohra ftit tal-granet wara li
ntemm l-impjieg tieghu maghha. Qalet |li kieku ma ngabitx din il-prova, x’aktarx
li t-Tribunal kien ikollu problema lil min jagbad jemmen, ghaliex I-appellant qatt
ma semma li huwa gie ngaggat ma’ kumpannija ohra fl-istess tip ta’ xoghol, ftit
tal-granet wara li huwa waqaf mix-xoghol mas-socjeta appellata minhabba li
kien mugugh. Is-socjeta appellata galet ukoll li hija ma tistax tifhem ghal liema
raguni l-appellant fetah dawn il-proceduri fil-konfront taghha, meta hija dejjem
imxiet mieghu b’mod korrett. Is-so¢jeta appellata galet |i ghalhekk
assolutament mhux il-kaz li t-Tribunal ghamel apprezzament Zzbaljat fil-
konsiderazzjonijiet fattwali u legali tieghu, u fil-fatt l-appellant baga’ ma
kkummentax dwar il-provi li hargu fil-konfront tieghu. Qalet li mill-provi migjuba
m’hemm xejn |i jissuggerixxi li l-appellant tke¢¢a mill-impjieg ingustament,

kuntrarjament ghal dak li gieghed jallega |-appellant.
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Konsiderazzjonijiet ta’ din il-Qorti

19. Dinil-Qorti ser tghaddi sabiex tikkunsidra I-aggraviji tal-appellant fid-dawl
ta’ dak li ddecida t-Tribunal, u dan filwaqt li ser tiehu wkoll in konsiderazzjoni s-
sottomissjonijiet imressga mis-socjeta appellata permezz tar-risposta taghha. In
vista tal-e¢¢ezzjoni li nghatat mis-socjeta appellata li sabiex ikun ammissibbli
appell bhal dan, irid ikun fuq punt ta’ ligi, il-Qorti tirrileva li f'dan il-kaz I-ewwel
aggravju sollevat mill-appellant ¢ertament li huwa fuq punt ta’ dritt, u ghalhekk
ser tghaddi biex taghmel il-konsiderazzjonijiet taghha dwar |-aggravji moghtija

minnu.

L-ewwel aggravju: [It-Tribunal naqgas milli jikkonsidra dak li jipprovdi
ghalih I-artikolu 36(15) tal-Kap. 452]

20. L-appellant jikkontendi li t-Tribunal ma ha I-ebda konjizzjoni tal-fatt li t-
terminazzjoni tal-impjieg tieghu sehhet ghal ragunijiet ta’ sahha, u t-Tribunal
nagas milli jikkonsidra jekk il-kaz tieghu jinkwadrax ruhhu taht id-
disposizzjonijiet tal-artikolu 36(15) tal-Kap. 452. Is-soc¢jeta appellata min-naha
taghha sahget li ma ngabet |-ebda prova li kien sehh inc¢ident, jew li |-incident in
kwistjoni sehh kif gieghed jallega I-appellant, fuqg il-lant tax-xoghol, u li huwa
ghalhekk li t-Tribunal ma setax jaghmel il-konsiderazzjonijiet tieghu abbazi ta’

dan l-artikolu.

21. Dinil-Qorti kkonsidrat il-provi kollha prodotti, minn fejn jirrizulta li mhux

biss l-appellant, izda anki esponenti tas-socjeta appellata qablu fix-xhieda
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taghhom quddiem it-Tribunal, li l-appellant kien involut fin¢ident |i sehh
f'wiehed mil-lantijiet tax-xoghol tas-socjeta appellata, gewwa Vjal I-
Indipendenza, iz-Zurrieq. Esponenti tas-socjeta appellata xehdu li dan I-in¢ident
sehh minhabba li l-appellant nagas milli jaghmel uzu minn taghmir ipprovdut
lilu ghall-harsien tas-sahha u s-sigurta tieghu fuq il-post tax-xoghol, minkejja li
[-appellant innifsu kien iffirma li kien inghata dan it-taghmir sabiex jaghmel uzu
minnu. lI-foreman inkarigat mis-sit fejn sehh |-incident, mhux biss ikkonferma li
kien sehh inc¢ident, imma xehed ukoll dwar id-dinamika tieghu, u qal li I-incident
sehh ghaliex |-appellant tela’ fuq briksa sabiex jaghmel xi xoghol fl-gholi, minflok
ghamel uzu mis-slielem ipprovduti mis-so¢jeta appellata. Anki s-segretarja tas-
socjeta appellata kkonfermat l|i hija kienet taf li l-appellant kien involut
fincident f'wiehed mis-siti li kien qieghed isir xoghol fihom mis-socjeta
appellata, u kienet hi li hejjiet id-dokumentazzjoni mehtiega sabiex l-appellant
jirregolarizza ruhhu mad-Dipartiment tas-Sigurta Soc¢jali f’dan ir-rigward. Pero I-
istess esponenti tas-socjeta appellata esprimew id-dubji taghhom dwar jekk I-
ugigh li kien gieghed jilmenta minnu r-rikorrent kienx dovut ghall-waqgha li
kellu, jew inkella jekk dan kienx gieghed isofri minn problemi ta’ sahha ohra, li
minhabba fihom huwa kien ikun mugugh. lI-Qorti ghalhekk ma tistax taccetta d-
difiza li qieghda taghmel is-socjeta appellata, billi tixhet dubji dwar jekk |-
in¢ident sehhx verament jew le. Huwa minnu li ngabu provi li s-so¢jeta appellata
kellha r-risk assessments f'posthom u li hadet diversi mizuri sabiex thares is-
sahha u s-sigurta tal-haddiema taghha fuq il-post tax-xoghol. Imma ma jistax
f’dan l-istadju jitpogga dubju dwar jekk I-incident sehhx verament jew le. lI-Qorti
tirrileva li ladarba gie ppruvat li sehh incident fuq post tax-xoghol, it-Tribunal

Qrati tal-Gustizzja
Pagna 18 minn 23



Appell Inferjuri Numru 69/2021 LM

kellu I-obbligu li jiddeciedi dwar |-ilment tal-appellant fid-dawl ta’ dak li jipprovdi
[-artikolu 36(15) tal-Kap. 452. Huwa biss wara li |-kaz jigi ezaminat fid-dawl ta’
dan l-artikolu specifiku tal-ligi, li t-Tribunal jista’ jasal ghal decizjoni gusta dwar
jekk it-tkeccija tal-appellant mill-impjieg kinitx wahda gusta jew le.
Kuntrarjament ghall-pozizzjoni li hadet is-soc¢jeta appellata f'dawn il-proceduri
tal-appell, din il-Qorti m’ghandha |-ebda dubju li I-incident verament sehh waqt
li I-appellant kien gieghed jaghmel xoghol fuqg inkarigu tas-soc¢jeta appellata. Il-
pozizzjoni tas-socjeta appellata, li gieghda tirrifjuta li sehh I-incident, mhijiex
kredibbli, aktar u aktar meta wiehed igis li kienu esponenti taghha stess li
kkonfermaw li sehh |-incident, anki jekk tefghu il-htija ghal dak li sehh fuq I-

appellant.

22. Din il-Qorti tqis li ladarba saret il-prova li I-appellant wegga’ fuq il-post
tax-xoghol tieghu, u ladarba ma kienx ghadda |-perijodu ta’ tnax-il xahar minn
meta sehh I-incident sat-terminazzjoni tal-impjieg tal-appellant, is-soc¢jeta
appellata ma kinitx gustifikata meta ghazlet li tkecci lill-appellant mill-impjieg.
Dan jintgal aktar u aktar fid-dawl tal-fatt li I-appellant deher quddiem Bord
Mediku, li ripetutament iccertifika li l-appellant kien qieghed isofri minn
problemi ta’ sahha, u li ma kienx ghadu rkupra bizzejjed biex ikun jista’
jirrapporta ghax-xoghol. II-Qorti tqis li mill-provi prodotti jirrizulta wkoll |i |-
appellant kien igawdi I-fiducja tad-diretturi tas-socjeta appellata, u li huwa kien
jaghmel xoghol tajjeb, kif ukoll li qatt gabel |-incident mertu ta’ dawn il-
proceduri, ma kien hemm xi ilmenti dwaru jew xi assenza fit-tul minn fuq il-post

tax-xoghol. Ghaldagstant il-Qorti gieghda tilga’ I-ewwel aggravju tal-appellant,
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wara li kkonsidrat li t-Tribunal ma kienx korrett meta nagas milli jikkonsidra |-

fatti tal-kaz, fid-dawl ta’ dak li jipprovdi I-artikolu 36(15) tal-Kap. 452.

It-tieni aggravju: [It-Tribunal ghamel riferiment ghal data Zbaljata fil-
konsiderazzjonijiet tieghu; konsegwentement il-
konkluzjonijiet tieghu huma Zbaljati wkoll]

23. L-appellant ghamel riferiment ghall-parti tad-decizjoni tat-Tribunal fejn
inghad li saret spezzjoni fuq sit tax-xoghol ta’ kompetitur tas-socjeta appellata,
u nstab li I-appellant kien gieghed jahdem hemm f'April tal-2019, mentri din I-
ispezzjoni kienet saret f'April tal-2020, jigifieri wara li I-impjieg tal-appellant
mas-socjeta intimata kien intemm. L-appellant qal li ladarba kien hemm dan I-
izball ta’ fatt, kwalunkwe konkluzjoni li ntlahget mit-Tribunal u li kienet imsejsa

fug dan il-fatt zbaljat, kienet konkluzjoni zbaljata.

24. 1l-Qorti tgis li huwa minnu li t-Tribunal kien zbaljat meta gal li I-appellant
kien fl-impjieg ta’ socjeta kompetitrici tal-appellata fl-istess waqt li dan kien
ghadu fuq il-kotba tas-socjeta appellata. Mill-provi jirrizulta li l-ispezzjoni li
ssemma t-Tribunal, fil-fatt kienet saret diversi xhur wara li I-impjieg tal-
appellant kien gie tterminat. II-Qorti tqis ukoll li mill-provi jirrizulta li I-appellant
kien beda jahdem ma’ kumpannija ohra tal-kostruzzjoni propriju ftit tal-gimghat
biss wara li I-impjieg tieghu mas-socjeta appellata kien gie tterminat. Fil-fatt is-
socjeta appellata tikkontendi li b’hekk it-Tribunal kellu jikkonkludi li I-appellant
kien gieghed jahdem ma’ kumpannija ohra tal-kostruzzjoni fl-istess waqt li kien

ghadu fuq il-kotba taghha, xi haga li fil-fehma ta’ din il-Qorti ma gietx ippruvata.
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Is-socjeta appellata sahget ukoll li I-fatt li l-appellant sab impjieg gdid fil-
kostruzzjoni, fejn I-appellant kien gieghed isostni li ma kienx jiflah jahdem, huwa
indikattiv li [-appellant ipprova jgarraq biha u bl-awtoritajiet, ghaliex li kieku
huwa minnu li I-appellant ma kienx jiflah jaghmel dak it-tip ta’ xoghol, huwa ma
kienx jimpjega ruhhu fl-istess settur. Imma |-Qorti trid taghmel numru ta’
osservazzjonijiet dwar dan. Fl-ewwel lok jirrizulta li |-appellant huwa third
country national, u ghalhekk li kieku dan ma sabx impjieg iehor immedjatament
hekk kif I-impjieg li kellu gie tterminat, dan kien ikollu jhalli Malta f'qasir zmien.
[I-Qorti tirrileva wkoll li minkejja li I-appellant gie rregistrat li gieghed jahdem
bhala shutterer ma’ kumpannija ohra, ma giex ippruvat li dan kien gieghed
jaghmel xoghol ta’ strapazz, jew li dan ma nghatax xoghol li kien jiflah ghalih
wara Il-korriment li kellu. F'dan ir-rigward kienu konfliggenti hafna I-provi li
ngabu quddiem it-Tribunal, ghaliex filwaqt li I-appellant insista li kull darba li
huwa rritorna fuq il-lant tax-xoghol mas-socjeta appellata, huwa baga’ jinghata
xoghol ta’ certu strapazz, esponenti tas-socjeta appellata xehdu li huma
ppruvaw jakkomodaw lill-appellant kemm setghu, billi jtuh xoghol li ma jbatix
fih. Fi kwalunkwe kaz jirrizulta li I-appellant baga’ jsofri minn episodji ta’ ugigh
u ta’ debilita, tant hu hekk li gie ¢certifikat mill-Bord Mediku li ezamina I-kaz
tieghu, li ma kellux jirritorna ghax-xoghol ghal perijodi estensivi ta’ zmien. Mill-
assjem tal-provi, din il-Qorti ma tistax tasal ghall-istess konkluzjoni li gieghda
tipprova tasal ghaliha s-soc¢jeta appellata, jigifieri dik li I-appellant kien diga fl-
impjieg ta’ kumpannija kompetitrici taghha, gabel ma |-impjieg tieghu mas-
socjeta appellanta gie tterminat. II-Qorti langas ma tista’ taccetta li I-konkluzjoni

tat-Tribunal kienet wahda korretta, ladarba kienet bbazata fuq il-premessa
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zbaljata li l-appellant kien gieghed jahdem ma’ kompetitur tas-soc¢jeta appellata
gabel ma |-impjieg tieghu mas-socjeta appellanta gie tterminat, u ghalhekk is-
socjeta appellata kienet gustifikata meta tterminatlu I-impjieg. Fil-fatt fil-parti
konklussiva tad-decizjoni tieghu, it-Tribunal jghid li I-appellant nagas milli jiehu
l-opportunita |i nghata biex jirkupra sahhtu, u minflok mar jahdem ma’
kompetitur tas-socjeta appellata, fl-istess zmien li din taghtu |-opportunita lima
jmurx ghax-xoghol sabiex jirkupra sahhtu. Fil-fehma ta’ din il-Qorti, dawn il-
premessi kienu kollha zbaljati, u ghalhekk id-decizjoni tat-Tribunal li t-tkeccija
tal-appellant mill-impjieg kienet gusta u korretta, hija wahda zbaljata. Tqis
ghalhekk li t-tieni aggravju tal-appellant huwa wkoll misthoqq, u tilgghu. Din il-
Qorti gieghda tordni li |-atti jintbaghtu lura quddiem it-Tribunal sabiex dan jasal
ghal likwidazzjoni tal-kumpens li ghandu jithallas lill-appellant in segwitu ghat-

tkeccija ingusta tieghu mill-impjieg.

Decide

Ghar-ragunijiet premessi, din il-Qorti gieghda tiddeciedi dwar l-appell tal-
appellant billi tilgghu, u konsegwentement gieghda thassar, tirrevoka u
tannulla d-decizjoni appellata, gieghda tiddeciedi li t-tkeccija tal-appellant
mill-impjieg kienet ingusta, filwaqt li qieghda tordna li I-atti ghandhom
jintbaghtu mill-gdid quddiem it-Tribunal sabiex dan jillikwida I-kumpens li
ghandu jithallas lill-appellant abbazi tat-tkeccija ingusta tieghu mill-impjieg.

L-ispejjez ta’ dan l-appell huma a karigu tas-socjeta appellata.
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Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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