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QORTI TAL-APPELL
IMHALLFIN
S.T.O. PRIM IMRALLEF MARK CHETCUTI

ONOR. IMHALLEF JOSEPH R. MICALLEF
ONOR. IMRALLEF TONIO MALLIA

Seduta ta’ nhar it-Tnejn, 7 ta’ Marzu, 2022.

Numru 2

Rikors numru 205/21/1

Executive Security Services Ltd (C-45125)
V.

Adenzija Servizz.Gov, Direttur Generali (Kuntratti) u Kerber
Security Ltd (C-37233)

II-Qorti:

1. Dan hu appell ipprezentat fit-8 ta’ Lulju, 2021, mis-socjeta’
appellanti Executive Security Services Ltd wara decizjoni datata 21 ta’
Gunju, 2021, moghtija mill-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici
(minn hawn ‘il quddiem imsejjah “il-Bord”) fil-kaz referenza numru CT

2373/2020 (kaz numru 1583).
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2. Dan il-kaz jirrigwarda ma’ sejha ghall-offerti mahruga mill-agenzija
Servizzi.Gov “for the provision of security guard services for the various
hubs under the remit of Servizzi.gov (agency)”. Dan il-kuntratt gie
rakkomandat li jinghata lis-soc¢jeta’ intimata Kerber Security Ltd, wara i
lis-soc¢jeta” appellanti thaqgsulha zewd punti u nofs ghal dak li ghandu
x’jagsam mal-contingency plan relatat ma’ azzjoni industrijali li tista’
taffettwa |-haddiema tal-operatur. Is-soc¢jeta’ appellanti ressget ilment
ghal quddiem il-Bord li b’decizjoni tal-21 ta’ Gunju, 2021, ¢ahad I-ilment
u kkonferma decizjoni li ha I-kumitat evalwattiv. Is-sentenza li ta I-Bord

hija s-segwenti:

“This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witness duly summoned, will consider
Appellant’s grievances, as follows in their entirety:

I.The main point of contention here is the amount of points given by the
Evaluation Committee in their assessment of the bid by the Appellant
company in relation to the ‘contingency plan’ with specific reference
to ‘Industrial Action which affect the service providers’ workforce’ as
per page 8 of the Tender dossier.

ii.It must be noted that the evaluation and eventual award of such tender
was to be based on the BPQR method of evaluation.

ii.In this method of evaluation, the Evaluation Committee is to be
‘afforded’ an element of ‘leeway’ in the way it proceeds with its
business of evaluation. It is after all their main responsibility for such
an appointment in this respective committee. As per previous PCRB
case (Ref: 1577) this element of ‘leeway’ needs to be exercised “...in
a professional, detailed and meticulous manner and always within the
remit of the Public Procurement Regulations and the specific Tender
document in question.” Hence the Evaluation Committee still must
proceed with the appropriate diligence in full cognisance of its rights,
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powers, duties and obligations. In this regard, the Board opines that
no specific evidence has been brought forward to show the contrary.

iv.The Board also notes that, under oath, the Chairperson of the
Evaluation Committee stated that all the factors mentioned in his
testimony had been considered in the assessment of all the other bids.
Hence, the Board opines that, when considering all the above points,
it can be deduced that the Evaluation Committee did in fact use the
“same ruler” to evaluate all the bids it had in front of it. This resulted
in a same level playing field for all the prospective bidders and more

importantly the concept of ‘Self Limitation’ has been observed.
Therefore, the Board does not uphold the Appellant’s grievances.

In conclusion this Board;

Having evaluated all the above and based on the above considerations,
concludes and decides:

a) Does not uphold Appellant’s Letter of Objection and
contentions,

b) Upholds the Contracting Authority’s decision in the
recommendation for the award of the tender,

C) Directs that the deposit paid by Appellant not to be reimbursed.”

3. Is-socjeta’ appellanti issa ged tappella mid-decizjoni li ha |-Bord
ghall-quddiem din il-Qorti, bl-aggravju principali jkun li I-pjan ta’
kontengenza li hija ressqget kien wiehed tajjeb u ma kellu jkun hemm ebda

tnaqqis ta’ punti mill-offerta taghha.

4. Wara li semghet dak li kellhom xi jghidu d-difensuri tal-partijiet, u

rat l-atti tal-kawza u d-dokumenti kollha relatati, sejra tghaddi ghas-

sentenza taghha.
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Ikkunsidrat:

5. Qabel xejn tajjeb li minn issa issir referenza ghall-prin¢ipju kardinali
fmaterja simili illi fejn l-evalwazzjoni li jkun ghamel kumitat tal-ghazla
kienet ragonevoli, allura bord jew tribunal tat-tieni istanza m’ghandux
jissostitwixxi d-diskrezzjoni tieghu ghal dik tal-kumitat. Fil-kawza
“Cherubino Limited v. Id-Direttur (Generali) tal-kuntratti et”, deciza
minn din il-Qorti fis-6 ta’ Frar, 2015, gie osservat illi:

“ Ghal darba ohra din il-qorti tosserva illi fuq materja ta’ apprezzament
tekniku generali u sakemm ma jintwerewx ragunijiet gravi u konvincenti,
ma tiddisturbax apprezzament maghmul min bord tekniku” — cioe’, il-

kumitat evalwattiv.

6. F'dan il-kaz, il-kumitat evalwattiv kien tal-opinjoni illi fkaz ta’
kontingenza, response time ta’ siegha ma kienx realistiku, u |-back up
offrut li jserrah fug supervisors ma kienx wiehed adegwat. Kif wiehed
jista’ jara, id-decizjoni fir-rigward kienet tehtieg analizi ftit jew wisq
soggettiva u, kif intwera, ghalkemm il-Qorti tista’ tagbel jew ma tagbilx
ma’ din I-analizi, m’ghandhiex tissostitwixxi |-preferenza taghha ghal dik

tal-kumitat.

7. Dwar ir-response time fkaz ta’ azzjoni industrijali, meta wiehed iqis

li I-kuntratt in kwistjoni jkopri |-provvista ta’ gwardjani tas-sigurta’” 23 sit
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li geghdin f'lokalitajiet differenti, wiehed jifhem il-hsieb ta’ kumitat li gies
hin ta’ siegha bhala wiehed mhux realistiku. Meta wiehed iqis il-problema
biex jigu kkuntatjati I-gwardjani mehtiega ghal dawn is-siti kollha, il-hin
moghti ghal dan il-ghan, u I-hin biex il-gwardjani jlestu u jaslu fuq is-sit,
wiehed malajr jithem I|i s-socjeta” appellanti ippruvat tirbah punti

b’kalkulazzjonijiet mhux realistici.

8. Ma gie propost ebda pjan li jkopri numru ta’ casual workers
disponibbli u bizzejjed biex iwettqu x-xoghol ta’ sigurta’ fkaz ta’ azzjoni
industrijali. Is-soc¢jeta’ appellanti tghid li kellha pjan li malli jkun hemm
theddida ta’ azzjoni industrijali, il-haddiema li ma jkunux ged jahdmu x-
shift jitgieghdu fug stand by, biex b’hekk appena t-theddida ta’ azzjoni
industrijali, tiehu effett, min ikun ged ikopri dak is-shift jidhol mill-ewwel
fpost I-iehor. Tghid i biex tassigura I-kontinwita™ tas-servizz, kienet lesta

thallas zewg persuni ghal kull post.

9. Din il-Qorti tghid li dan il-pjan jipprezumi li mhux kull membru tal-
gwardja ta’ sigurta’ ikun ma marx xoghol fuq direttiva industrijali, meta I-
logika tghidlek li normalment, il-membri kollha jikkonkorru fkaz ta’ azzjoni
industrijali. Ghal din i¢-¢irkostanza, is-so¢jeta’ appellanti ma jidhirx li
hasbet. Anke jekk dinis-soc¢jeta’ appellanti kienet lesta tidhol f'din I-ispiza
doppja, jibga’ I-fatt li hu ragonevoli dak li ddecieda I-Bord (konformi mad-

decizjoni li ha gablu I-kumitat evalwattiv) li r-response time ta’ siegha biex
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ikopru sitwazzjoni ta’ kontingenza f'xi tlieta u ghoxrin sit ma kienx wiehed

realistiku.

10. Anke Il-proposta mis-so¢jeta’ appellanti li, jekk ikun hemm bzonn,
jintuzaw is-supervisors bhala gwardjani hija ftit monka. L-ewwel lok, ma
hux fatt ac¢cettat li supervisor jaccetta li jaghmilha ta’ gwardjan, u t-tieni
lok pjan bhal dan ihalli vacuum dwar min se jithalla jaghmilha ta’
supervisor fuq il-gwardjani temporanji. L-offerta tas-socjeta” appellanti li,
fkaz bhal dan, tingaggja supervisors u managers mhux ingaggati fil-

kuntratt mhix ¢ara u hi spekulattiva.

11. Inoltre |-offerta tas-soc¢jeta’ appellanti ma taghti ebda hjiel ta’ kemm
-il membru tal-personnel supervizorju huwa disponibbli biex jissostitwixxi
[-haddiema li jistrajkjaw, haddiema li ordinarjament ghandhom ikunu xi
tletin ruh. L-offerta ma tispjegax kif is-soc¢jeta’ appellanti ghandha
bizzejjed staff biex f'dak il-kaz tkompli tkopri I-funzjonijiet supervizorji li
jridu jitwettqu taht il-kuntratt, spec¢jalment meta jigi kkunsidrat li fil-kors
ordinarju tan-negozju taghha, s-soc¢jeta’ appellanti zgur li ghandha
impenji u obbligi ohra. Hi kellha tispjega fid-dettal fl-offerta kif kien se
jopera |-pjan ta’ kontingenza, b’'mod li kellha taghti serhan il-mohh lil min

kien ged jiggudika fuq I-offerta taghha.
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12. Kollox ma’ kollox, din il-Qorti tqis li I-Bord ta ragunijiet korretti u
suffi¢jenti biex jimmotiva d-decizjoni tieghu. Wiehed ifakkar li I-pjan ta’
kontingenza f’kaz ta’ azzjoni industrijali huwa allokat hames punti u dawk
il-punti kellhom jigu allokati diskrezzjonalment mill-kumitat evalwattiv
minn punt wiehed sal-massimu ta’ hames punti. Dan ffisser li jezisti
element ta’ suggettivita® moghtija lill-kumitat evalwattiv mid-dokument
tas-sejha ghall-offerti stess. Din il-Qorti ma tara xejn irragonevoli fid-
decizjoni li ghal dan il-pjan tal-appellanti nghataw zewg punti u nofs, u din
iI-Qorti ma tarax li ghandha tiddisturba d-diskrezzjoni kif uzata mill-

kumitat evalwattiv f'dan il-kaz.

Ghaldagstant, ghar-ragunijiet premessi, tiddisponi mill-appell imressaq
mis-socjeta’ appellanti Executive Security Services Ltd billi tichad I-istess
u tikkonferma d-decizjoni li ha I-Bord ta’ Revizjoni dwar il-Kuntratti
Pubblici fil-21 ta’ Gunju, 2021, bl-ispejjez ta’ dan I-appell jithallsu kollha

mill-imsemmija soc¢jeta’ appellanti.

Mark Chetcuti Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da

Pagna 7 minn 7



