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MALTA

QORTI TAL-APPELL

(Sede Inferjuri)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tas-16 ta’ Frar, 2022

Appell Inferjuri Numru 110/2021 LM

Dipak Muktan (272399A)
(‘l-appellant’)

vs.
Id-Direttur tad-Dipartiment gha¢-Cittadinanza u |-Espatrijati

(‘l-appellat’)

II-Qorti,
Preliminari

1. Dan huwa appell maghmul mill-appellant Dipak Muktan (272399A)
[minnissa’l quddiem ‘l-appellant’] mid-decizjoni tat-18 ta’ Ottubru, 2021, [minn
issa 'l quddiem ‘id-decizjoni appellata’] moghtija mill-Bord tal-Appelli dwar I-
Immigrazzjoni [minn issa ‘'l quddiem ‘il-Bord’], fejn ¢ahad l-appell tieghu fil-
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konfront tad-Direttur tad-Dipartiment taé-Cittadinanza u Affarijiet tal-

Espatrijazzjoni [minn issa | quddiem ‘id-Direttur appellat’].

Fatti

2. lI-fatti tal-kaz odjern jirrigwardaw I-applikazzjoni tal-appellant ghal
permess uniku fir-rigward ta’ residenza u xoghol li giet michuda mill-Agenzija

Identita Malta [minn issa ‘| quddiem ‘l-Agenzija’] ghar-raguni |i “..your

prospective employer failed to provide the necessary requested feedback”.

Mertu

3. L-appellant istitwixxa proceduri ta’ appell quddiem il-Bord fil-21 ta’
Mejju, 2021 ghar-revoka ta’ din id-decizjoni stante n-nullita taghha,
preliminarjament ghaliex (a) l-imsemmija decizjoni kienet giet notifikata lill-
principal prospettiv; (b) l-applikant ma kienx gie nfurmat bil-miktub li kien
hemm xi dokumentazzjoni jew informazzjoni niegsa, u ma nghatax zmien
ragonevoli sabiex jissottometti tali dokumentazzjoni jew informazzjoni; (¢) ir-
raguni moghtija kienet wahda wisqg generika; u fil-mertu (d) huwa kien infurmat

mill-principal prospettiv li dak mitlub kien gie sottomess lil Jobsplus.

4, Id-Direttur appellat wiegeb fit-2 ta’ Awwissu, 2021 fejn issottometta li d-
decizjoni tieghu kellha tigi kkonfermata ghar-ragunijiet li huwa fisser fir-risposta

tieghu.
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Id-decizjoni appellata

5.

[I-Bord wasal ghad-decizjoni appellata wara li ghamel is-segwenti

konsiderazzjonijiet:

“Facts of the case

A still abroad single permit application was filed on behalf of the appellant by
appellant’s prospective employer. In actual fact application indicated to the
stakeholders a local email address, which email address was also used as a means of
correspondence between the stakeholders and appellants prospective employer. In
his appeal appellant states that Identity Malta Agency breached regulation 16 of S.L.
217.17 when it failed to notify appellant in writing requesting him to present missing
documents required for the continuation of the processing of his application.
Appellant is requesting the Immigration Appeals Board to declare null Identity Malta’s
decision of the 19th May, 2021.

With all due respect, the Immigration Appeals Board does not agree with such
reasoning. It has resulted that throughout the whole process it was the appellants
prospective employer the person indicated by appellant himself who was
communicating with the stakeholders. In his application, which was endorsed by his
prospective employer, appellant indicated and instructed stakeholders to
communicate with his prospective empoyer by indicating a local email address. Now
that appellant was informed that his application has been rejected, appellant invokes
nullity of the whole process.

It was the appellants prospective employer who throughout the whole process of the
application the person with whom one of the stakeholders was corresponding in order
to obtain all required documents for the processing of the said application. In actual
fact prospective employer has presented email correspondence exchanged with the
relevant stakeholders.

In his reply the Director for Citizenship and Expatriates Affairs reiterated that
electronic mail was sent using the email address indicated on the application.

Article 15 Sub legislation 217.17, states that the Director shall notify the decision on
the application to the applicant in writing. In this case who is the applicant, the
appellant or the prospective employer who endorsed the application and was the
intermediary with whom the stakeholders were communicating. This with the
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blessing of the appellant who also included his prospective employer’s electronic
address?

Whilst regulation 16(1) continues stating that if the information or documents in
support of the application are incomplete, the Director shall notify the applicant in
writing of the additional information or documents required, setting a reasonable
deadline for the applicant to provide them and, in such case, the time limit referred
to in regulation 12 shall be suspended until the Director has received the additional
information. Appellants prospective employer was also summoned by appellants legal
represented to testify and confirmed that Jobs plus, one of the stakeholders
communicated with him via electronic mail (fn. 3 Email sent by Jobsplus on the 23rd
of April, 2021) requesting him to submit the missing documents. In their email dated
23rd April, 2021, Jobsplus specifically indicated a time frame, and if documents were
not received by the 30th of April, 2021, application would be refused. Documents were
received by Jobsplus on the 19th of May, 2012 and for this reason Identity Malta
refused said application. Prospective employer’s representative answered in the
affirmative when asked whether a formal extension to present missing documents
was requested. However this was done through a telephone call and not by electronic
mail.

(2) The Director may reject an application if the additional information or documents
referred to in sub-regulation (1) are not provied within the deadline set out in that
sub-regulation.

In the preamble of EC Directive 2011/98/EU of the European Parliament and of the
Council of 13 December 2011 on a single application procedure for a single permit for
third-country nationals to reside and work in the territory of a Member State and on
a common set of rights for third-country workers legally residing in a Member State,
Article 10 of the Directive states that the obligation on the Member States to
determine whether the application is to be made by a third-country national or by his
or her employer should be without prejudice to any arrangements requiring both to
be involved in the procedure. The Member States should decide whether the
application for a single permit is to be made in the Member State of destination or
from a third country. In cases where the third-country national is not allowed to make
an application from a third country, Member States should ensure that the application
may be made by the employer in the Member State of destination.

In this case application was made by the appellant, endorsed by the employer locally,
thus presented by appellants prospective employer and not by the third country
national, that is the appellant.
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Article 2 paragraph (d) of the Directive refers to ‘single application procedure’ as any
procedure leading, on the basis of a single application made by a third-country
national, or by his or her employer, for the authorisation of residence and work in the
territory of a Member State, to a decision ruling on that application for the single
permit.

It is very obvious that application was presented by the prospective employer on
behalf of the prospective employee, that is the appellant and all subsequent
correspondence was done tramite the prospective employer and not the prospective
employee”.

L-Appell

6. L-appellant ipprezenta r-rikors tal-appell tieghu fit-28 ta’ Ottubru, 2021
fejn talab lil din il-Qorti sabiex thassar u tirrevoka d-decizjoni appellata u tibghat
[-atti lura quddiem il-Bord sabiex jiddeciedi t-talbiet tieghu wara li jkun
ikkonsidra s-sentenza taghha. Jissottometti li I-aggravju ewlieni tieghu huwa li

d-decizjoni appellata mhijiex konformi mal-ligi.

7. Id-Direttur appellat wiegeb fil-11 ta’ Novembru, 2021 fejn issottometta li
[-aggravju tal-appellant mhux misthoqq ghar-ragunijiet li jfisser fir-risposta

tieghu, u ghalhekk jikkontendi li I-appell ghandu jigi michud.

Konsiderazzjonijiet ta’ din il-Qorti

8. lI-Qorti ser tghaddi sabiex tikkonsidra I-aggravju ewlieni tal-appellant fid-
dawl ta’ dak li gie deciz mill-Bord, u dan mehudin in konsiderazzjoni s-

sottomissjonijiet maghmulin mid-Direttur appellat.
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9. L-appellant jikkontendi li d-decizjoni appellata ma nghatatx skont il-ligi.
Spjega li quddiem il-Bord huwa kien irrileva li kuntrarjament ghal dak li jipprovdi
r-regolament 15 tal-L.S. 217.17, |I-Agenzija kienet baghtet id-decizjoni taghha fl-
indirizz tal-principal prospettiv tieghu, izda |-Bord ghazel li jichad I-ilment tieghu.
Jirrileva li I-applikant huwa dejjem Il-individwu u ghalhekk mhijiex maghrufa r-
raguni ghaliex |-Agenzija tippersisti billi tibghat id-decizjonijiet taghha lill-
principal prospettiv, meta wara kollox hija jkollha I-indirizz postali u I-email
addresses anki tal-individwu. L-appellant jghid li meta [-Agenzija thoss li hija
ghandha tirrevoka Single Permit ta’ individwu, hija tibghat id-decizjoni taghha
lill-istess individwu fl-indirizz postali tieghu hawn Malta u mhux lill-principal
tieghu, li jircievi biss kopja. Ghalhekk jinsisti li I-Bord kien zbaljat fid-decizjoni
tieghu anki fejn gal fl-ahhar paragrafu tad-decizjoni appellata, li kien ovvju li I-
applikazzjoni kienet giet ipprezentata mill-princ¢ipal prospettiv flisem |-
applikant, u ghal din ir-raguni |-korrispondenza saret mal-istess u mhux mal-
applikant. L-appellant hawn jaghmel riferiment ghas-sentenza ta’ din il-Qorti fl-
ismijiet Dragana Stoiljkovic vs. The Director of the Department for Citizenship
and Expatriate Affairs kif deciza fil-21 ta’ April, 2021, fejn jissottometti li gie
deciz li I-appell kien null ghaliex ma kienx sar mill-appellant personalment, u
ghalhekk jikkontendi li dak li jghodd fl-istadju tal-appell ghandu jghodd ukoll fI-
istadju tal-applikazzjoni quddiem |-Agenzija. Jissottometti |li quddiem il-Bord
huwa kien ilmenta wkoll kif Jobsplus kienet talbet ghal aktar informazzjoni jew
feedback, mhux minghandu izda minghand il-principal prospettiv tieghu, u dan
bi ksur tar-regolament 16 tal-L.S. 217.17. L-appellant jirrileva li dan il-punt kien
gie ndirizzat minn din il-Qorti fis-sentenza taghha fl-ismijiet Youssef Farhat vs.
Id-Direttur tad-Dipartiment ghac-Cittadinanza u |-Espatrijati deciza fit-28 ta’
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Ottubru, 2020. Jaghlaq is-sottomissjonijiet tieghu billi jghid li huwa m’ghandux
jinzamm responsabbli ghal xi nugqasijiet tal-principal prospettiv tieghu billi jbati

I-konsegwenzi.

10. Id-Direttur appellat jibda billi jissottometti li mhux applikabbli r-
regolament 16 tal-L.S.217.17 ghall-kaz odjern, ghaliex jirrigwarda sitwazzjoni
fejn l-applikazzjoni ma tkunx kompluta, kif fil-fatt kien hemm indikat fin-nota
tal-margini ta’ dan ir-regolament. Izda jghid li fil-kaz odjern I-applikazzjoni tal-
appellant kienet kompluta, u ghall-istess raguni l-analogija ghas-sentenza ta’ din
il-Qorti fl-ismijiet Youssef Farhat vs. Id-Direttur tad-Dipartiment ghac-
Cittadinanza u I-Espatrijati kienet skorretta. Fil-fatt fil-kaz odjern wara li huwa
kien ircieva l-applikazzjoni tal-appellant, kienet saret konsultazzjoni interna mal-
Agenzija Jobsplus, fejn din tal-ahhar infurmatu li |-feedback moghti mill-
principal prospettiv tal-appellant ma kienx sodisfacenti, u ghalhekk huwa kien
irrifjuta l-applikazzjoni ai termini tar-regolament 12. Id-Direttur appellat
jissottometti li dan ir-regolament sahansitra ma jirrikjedix li huwa jew l-awtorita
koncernata jinfurmaw lill-applikant dwar id-diligenza dovuta |li kienet geghda
titwettaq, izda madankollu jghid li ma kien tressaq |-ebda aggravju fir-rigward
ta’ danir-regolament. Hawn id-Direttur appellat jirrileva li appell minn decizjoni
tal-Bord jista’ jsir biss fuq punti ta’ ligi kif jipprovdi s-subartikolu 25A(8), u dan
filwaqt li jaghmel riferiment in sostenn tal-argument tieghu ghall-kazistika ta’
din il-Qorti u anki ta’ Qrati Maltin ohra. Ghalhekk jikkontendi li sa fejn ged
jintalab ezami tad-decizjoni li ttiehdet abbazi tar-regolament 12, |-aggravju
mhuwiex ammissibbli. Fil-mertu, id-Direttur appellat jissottometti li |-process

ta’ diligenza dovuta fl-ezami u/jew hrug ta’ permess bhal dak odjern huwa
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process importanti li jsir bir-reqga u anki fl-interess pubbliku u nazzjonali, u
huwa proprju ghalhekk li I-legislatur estenda I-process ukoll fil-konfront ta’
awtoritajiet ohra permezz tar-regolament 12. Ghal dak li jirrigwarda n-notifika
tad-decizjoni tieghu, isostni li jirrizulta mill-applikazzjoni stess li hija I-formola
maghrufa bhala CEA Form C5, |li vera kopja taghha huwa kien ged jannetti mar-
risposta tieghu bhala Dok. C, li I-applikant ma kienx indika indirizz postali billi
minflok nizzel ‘unknown’ fejn kien mitlub li jigi ndikat ‘address in Malta’.
Ghalhekk id-Direttur appellat jispjega li huwa kien baghat id-decizjoni tieghu lill-
appellant fl-uniku ndirizz postali fejn setghet intbaghtet, u dan ai termini tar-
regolament 15 tal-L.S. 217.17. Jirrileva wkoll li langas ma jista’ jkun mistenni li
fir-rigward ta’ permess uniku fejn |-applikant jirrisjedi f'pajjiz terz, li I-Agenzija
tintalab tibghat id-decizjoni gewwa I-Bangladesh jew f'xi pajjiz iehor fejn kien
ser ikun hemm problema bin-notifika. Isostni li huwa mistenni biss li I-Agenzija
tagixxi b’mod ragonevoli u bi principji amministrattivi tajba, kif fil-fatt ghamlet
fil-kaz odjern. Ghal dak li jirrigwarda r-riferiment tal-appellant ghas-sentenza ta’
din il-Qorti fl-ismijiet Dragana Stoiljkovic vs. The Director of the Department
for Citizenship & Expatriate Affairs, jghid li ma kienx minnu li din il-Qorti kienet
ghamlet xi konsiderazzjonijiet dwar min jista’ iressaq l-applikazzjoni quddiem I-

Agenzija.

11. 1l-Bord fid-decizjoni appellata mill-ewwel ppronunzja ruhhu li huwa ma
kienx qed jagbel mal-appellant li -Agenzija kienet kisret id-disposizzjonijiet tar-
regolament 16 tal-L.S5.217.17, meta din ma nfurmatux bil-miktub sabiex
jipprezenta xi dokumenti li kienu niegsa u necessarji sabiex setghet tigi

pprocessata |-applikazzjoni tieghu. Irrileva li kien proprju l-appellant meta ndika
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indirizz ta’ email lokali, li kien ta struzzjonijiet lill-istakeholders sabiex
jikkomunikaw mal-principal prospettiv tieghu. Osserva li fil-fatt kien il-principal
prospettiv tieghu li matul il-processar tal-applikazzjoni kien ikkomunika ma’
wiehed mill-istakeholders, u dan kien ipprezenta permezz ta’ email
korrispondenza mal-istakeholders. |lI-Bord irrikonoxxa li r-regolament 15 tal-
L.S.217.17 jirrikjedi li d-Direttur appellat ghandu jinnotifika d-decizjoni tieghu
lill-applikant bil-miktub, izda gharaf ukoll li kien proprju I-princ¢ipal prospettiv li
approva l-applikazzjoni u li kien I-intermedjarju mal-istakeholders li maghhom
kienu geghdin jikkomunikaw. Il-Bord ghamel riferiment ghas-subregolament
16(1) tal-Kap. 217, u osserva li d-dokumenti mitluba minn Jobsplus kienu
ntbaghtu wara d-data stabbilita, u ghalhekk I-applikazzjoni kienet giet irrifjutata
mill-Agenzija. Hawn il-Bord ha konjizzjoni ukoll ta’ dak li qal il-principal
prospettiv tal-appellant, li kienet intalbet estensjoni tal-perijodu stabbilit, izda
dan biss permezz ta’ telefonata. II-Bord ha konjizzjoni ta’ dak li tipprovdi ghalih
id-Direttiva 2011/98/UE tal-Parlament Ewropew u tal-Kunsill tat-13 ta’
Dicembru, 2011 fir-rigward ta’ applikazzjoni wahda ghal permess uniku fir-
rigward ta’ residenza u xoghol, u osserva li fejn cittadin ta’ pajjiz terz ma setax
jipprezenta l-applikazzjoni tieghu minn gewwa pajjiz terz, kellu jigi assigurat li |-
applikazzjoni tista’ ssir mill-principal. Jghid li fil-fatt fil-kaz odjern |-applikazzjoni
saret mill-appellant, izda giet approvata mill-principal prospettiv tieghu hawn
Malta, u anki giet sottomessa minn dan tal-ahhar, u ghalhekk kull

korrispondenza li segwit saret mieghu, u mhux mal-impjegat prospettiv.

12.  1l-Qorti tghid mill-ewwel li I-appellant ghandu ragun, u I-Bord ma seta’ bl-

ebda mod jinterpreta d-disposizzjonijiet tar-regolament 15 tal-L.5.217.17 kif
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ghamel. Tikkonsidra li huwa minnu li I-appellant ma nizzel I-ebda indirizz fil-CEA
FORM C5%, izda galadarba huwa ndika Il-indirizz tal-email tieghu, id-Direttur
appellat kien tenut ta’ mill-inqas jinnotifikah bid-decizjoni tieghu permezz ta’
email f'dak l-indirizz. Id-disposizzjonijiet tar-regolament 15 tal-L.S. 217.17 huma
cari u ma jaghtu lok ghall-ebda dubju jew alternattiva. Peress li dan iwassal
ghan-nullita tad-decizjoni tad-Direttur appellat, il-Qorti gieghda tastjeni milli
tiehu konjizzjoni tal-kumplament tal-appell tal-appellant fir-rigward tal-

applikazzjoni tar-regolament 16 tal-istess Ligi Sussidjarja.

Decide

Ghar-ragunijiet premessi, il-Qorti tilga’ l-appell odjern limitatament kif
espress, tastjeni milli tiehu konjizzjoni tal-kumplament tal-istess appell, u
filwaqt li tiddikjara nulla d-decizjoni tad-Direttur appellat, thassar u tirrevoka
d-decizjoni appellata tal-Bord, u tordna li I-atti jintbghatu lura quddiem il-Bord
sabiex jghaddi ghal decizjoni dwar it-talbiet tal-appellant wara li I-istess Bord

jikkunsidra dak li galet din il-Qorti f'din is-sentenza.

L-ispejjez taz-zewg istanzi ghandhom ikunu a karigu tad-Direttur appellat.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur

1Afol. 19.
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