QORTI TAL-APPELL

IMRALLFIN

S.T.O. PRIM IMBALLEF MARK CHETCUTI
ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar I-Erbgha, 26 ta’ Jannar, 2022.

Numru 11
Appell numru 316/2021/1

Christ Gatt
V.

Id-Direttur tal-Kuntratti; I-Assoc¢jazzjoni
tal-Kunsilli Lokali; u SRF and Veladrians
Limited (C-97139)

1. Dan huwa appell ta’ Chris Gatt [‘l-appellant”’] minn decizjoni tas-7 ta’

Ottubru 2021 tal-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i [“il-Bord ta’

Revizjoni”], imwaqggaf taht ir-Regolamenti tal-2016 dwar |-Akkwist Pubbiku

[L.S. 601.03], li ¢ahad oggezzjoni tieghu kontra decizjoni tal-Assocjazzjoni

tal-Kunsilli Lokali [‘l-awtorita kontraenti”] i warrbet ghax sabitha “tech-

nically non-compliant” offerta tieghu wara sejha pubblika ghal offerti ta’

kuntratt “for the service collection of organic waste from commercial

establishments in Malta and Gozo tourism areas in an environmentally

friendly manner (Lot 2)”.
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2. ll-fatti relevanti sehhew hekk: kienet saret sejha mill-awtoritd kon-

traenti ghal offerti ghall-kuntratt fugq imsemmi. ll-kondizzjonijet tas-

sejha jridu, taht para. 4.2.1, illi I-kuntrattur ikollu:

»1 truck of 16T GVW! and 1 truck not larger than 6T GVW for small
and narrow streets, alleys, etc. ... ... ...«

3. Kondizzjonijiet ohra tas-sejha jghidu hekk:

»4.2.2 Other General Requirements
»Article 01 - Vehicles
»Article 1.1 — Service Vehicle Type and Minimum Requirements

»(@) The Contractor shall at all times during the operation of the
contract make use of those vehicles approved by the Local
Council Association and have been duly registered by the
Environment and Resources Authority, by virtue of Legal Notice
106 of 2007 or any other subsequent legislation.

»(b) One RCV? per lot must exceed 16 tons GVW (Gross Vehicle
Weight) used in carrying out the service must have engines
meeting a minimum of EURO VI standards, according to EC
Directive 2005/55/EC. Where vehicles are not certified as EURO
VI, but technical after-treatment has achieved the same
standard, this should be documented in the tender application.

»Verification: The bidder must present the technical sheets of
the vehicles where emission standards are defined. For those
vehicles where technical upgrade has achieved EURO VI
standard the measures must be documented and included in the
tender application, and this must be approved by a credible third

party.

»(c) Unless otherwise stated, the remaining RCV exceeding 16 tons
GVW (Gross Vehicle Weight), used in carrying out the service
must have engines meeting a minimum of EURO V standards,
according to EC Directive 2005/55/EC. Where vehicles are not
certified as EURO V, but technical after-treatment has achieved
the same standard, this should be documented in the tender
application.

»Verification: The bidder must present the technical sheets of
the vehicles where emission standards are defined. For those
vehicles where technical upgrade has achieved EURO V
standard the measures must be documented and included in the
tender application, and this must be approved by a credible third

party.

1

2

Gross vehicle weight.

Refuse collection vehicle.
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kjarifika:

«(e) Any vehicle used for the collection of organic waste under this
contract not falling under these criteria will not be permitted to
operate under this contract. The Waste Carrier is obliged to
submit a copy of the registration document issued by ERA
together with a copy of the vehicle logbook with his offer, failing
which the submission will be disqualified. The Local Council
reserves the right to inspect the vehicle/s to be used for the
service as well as to confirm the submitted information with the
original documents.

»(f) Further to what is stated in the clauses above, as part of the
fleet of vehicles to be used, the Contractor must be equipped
and provide EURO V refuse collection vehicles or better. It is the
intention of the Contractor to have at least one small EURO VI
waste carrier or better per lot, not exceeding 6T GVW, to collect
all organic waste from the areas in narrow alleys and pathways.
Additional vehicles not exceeding 6T GVW used under this
contract must comply with the Euro V emission standards. The
service of such vehicle during weekends (Saturdays and
Sundays).

»Article 1.2 — Other Vehicle Requirements
»Number of Vehicles and Usage

»The collection of organic waste from Commercial establishments
within ‘Tourism Areas’ should be carried out using at least 1 truck of
16 T GVW or more and 1 truck not larger than 6T GVW for small and
narrow streets, alleys, etc. of which all bidders must take serious
account in the financial offer.«

Qabel ghalaqg iz-zmien ghall-offerti saru dawn iz-zewg talbiet ghal

»If the contractor do[es] not have small RCVs, will it be acceptable to
use a small van for narrow streets and then the waste will be disposed
[of] in the large RCV?

»Vehicles exceeding 7 tonnes will also be accepted in this tender?«

Id-Direttur tal-Kuntratti wiegeb hekk ghaz-zewg mistogsijiet:

»As per article 4.2.1 the contractor shall be equipped with a minimum
of 6T GCW for small and narrow streets.«

L-appellant tefa’ |-offerta tieghu izda b’ittra tas-16 ta’ Lulju 2021 id-Direttur

tal-Kuntratti gharrfu illi I-offerta ma setghetx tintlaga’ ghax:

D . it is being clarified that the minimum number of service
vehicles per lot shall be 1 truck of 16T GVW or more and 1 truck not
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larger that 6T GVW or more for small and narrow streets, alleys, etc.
... for every lot within ‘tourism areas’.

P U, it is being clarified that one RCV per lot, must exceed 16
tons GVW (Gross Vehicle Weight) used in carrying out the service
must have engines meeting a minimum of Euro VI standards,
according to EC Directive 2005/55/EC.

v er . the contractor shall be equipped with a minimum of 6T GVW
for small and narrow streets.«

7. Gharrfu wkoll illi I-kuntratt kien sejjer jinghata lis-so¢jeta SRF and

Veladrians Limited [*SRF].

8. Blittra tat-23 ta’ Lulju 2021 l-appellant ressag oggezzjoni kontra din id-
decizjoni quddiem il-Bord ta’ Revizjoni, izda I-bord, bid-decizjoni tas-7 ta’
Ottubru 2021 li minnha sar dan l-appell, ma lagax |-oggezzjoni u kkon-
erma d-decizjoni tal-awtorita kontraenti. ll-konsiderazzjonijiet li wasslu lill-

bord ghal din id-decizjoni gew imfissra hekk:

»This board ... ... ... having noted this objection filed by Mr Christ Gatt
(hereinafter referred to as the Appellant) on 23 July 2021, refers to
the claims made by the same Appellant with regard to the tender ... ...
... whereby, the Appellant contends that:

»Q) The bid offered by SRF & Velandrians Ltd was not the cheap-
est price since the Appellant offered a bid which was nearly
€40,000 cheaper;

»b) The offer was primarily rejected on the basis that the proposed
vehicles to be used were inadequate and thus ineligible in
terms of the tender instructions.

»l. In accordance with article 4.2.2 (b) the vehicle that
exceeds 16 tonnes must have a minimum of Euro VI
standards. More importantly “vehicles that are not
certified as Euro VI, but technical after-treatment has
achieved the same standard”, are allowed. The Appell-
ant presented the relevant documents in the tender
application certifying that the vehicle in question was
upgraded, and emissions were effectively reduced by
47%, reaching the emission levels of Euro VI vehicles.
The Director General held that since the logbook was
not updated by Transport Malta from Euro V to Euro VI
then such vehicle cannot be used. There is no mention
of Transport Malta being the sole credible third party;
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any other credible third party may certify the upgrade
from Euro V to Euro VI.

»ii. With regards to 7 tonne Euro V vehicle, it is alleged that
the vehicle is ineligible since it exceeds the capped
criterion of 6 tonnes. In fact, the vehicle in question is 7
tonnes; however from the Appellant’s vast experience
in the field of swill collection, there were instances
whereby the Appellant’s 7 tonne vehicles were used in
small and narrow streets in places such as Mdina.
Appellant contends that although the vehicle marginally
exceeds the established tonnage criteria, it is still
adequate to carry out the required operation.

»This board also noted the Contracting Authority’s reasoned letter of
reply filed on 2" August 2021 and its verbal submissions during the
virtual hearings held on 5" October 2021, in that:

»a)

»h)

the Contacting Authority submit that the objectors are wrong in
claiming that they have submitted all the relevant and
necessary documentation together with their offer. Reference
is made to the Service Vehicle Type and Minimum
Requirements under heading 4.2.2. The objectors try to argue
that the word used is “should” and not “must”, thereby creating
the possibility that it may be submitted at a later stage. What
the objectors fail to note, is that the tender application is
classified as a Note 3 document. Therefore, had the objector
read the tender document in its entirety, it would have become
evident that, once the tender application is submitted, it could
not be changed. Therefore, since the tender requested that the
after-treatment should be documented in the tender applic-
ation, it is obvious that it was being requested;

the argument with regard to the 7 tonne Euro V vehicle as
submitted in their offer is inadmissible. The technical
requirements made it absolutely clear that for narrow alleys
and pathways and streets the vehicle is not to exceed 6
Tonnes GVW and must comply to Euro V standards.
Moreover, this was subsequently confirmed by the Director
General that the vehicle shall not be larger than 6 tonnes GVW
or more for small and narrow streets, alleys, etc.
Notwithstanding this second confirmation, the objector submits
that his 7 tonne vehicle satisfies the technical requirement. The
Contacting Authority contend that the technical requirements
was unambiguously clear in stating that the vehicle shall not
exceed 6 tonnes, and this was further confirmed by the
Director General following a request to clarify made by the
objector themselves. That said, the objectors decided to submit
their technical offer with a 7 tonne vehicle (clearly different to
that requested in the technical requirement) and opted to justify
this by arguing that, based on the objector’s vast experience,
this vehicle of 7 tonnes still passes.

»This board also noted the preferred bidder’s reasoned letter of reply
filed on 6™ August 2021 and its verbal submissions during the virtual
hearings held on 30" September [recte, 5" October] 2021, in that:
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»a)

»h)

the fact that the Appellant had the cheapest offer does not
mean that it should be awarded to him. This due to the fact that
his bid was deemed non compliant in the techincal evaluation
stage on several points that fall under Note 3;

the 16 tonnes vehicle is still registered as Euro V while the
requirements were for a Euro VI vehicle. Regarding the 6
tonne vehicle, the argument that a 7 tonne vehicle can also be
used does not hold water. That is an argument which could
have been brought forward under regulation 262 of SL. 601.03.

»This board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties
including the testimony of the witnesses duly summoned, will consider
Appellant’s grievances as follows:

»a.

»b.

»a) cheapest price offered
»b) 16 tonnes vehicle
»C) 7 tonnes vehicle

cheapest price offered — with regards to this first grievance this
board opines tliat since the evaluation committee deemed the
offer of the Appellant to be technically non-compliant, then no
financial evaluation has been carried out on its bid. Therefore, no
arguments can be raised on the financial aspect of the bid.

»This board does not uphold Appellant's first grievance.

16 tonnes vehicle — reference is made to Section 3 ‘Specification
/ Terms of Reference’ (Note 3) whereby “Where in this tender
document a standard, brand or label is quoted, it is to be
understood that the Contracting Authority will accept equivalent
standards, brand or labels. However, it will be the responsibility of
the respective bidders, at tendering stage, to prove that the
standards, brands or labels thry quoted are equivalent to the
standards requested by the Contracting Authority”.

»i.  This board opines that the reference of “at tendering stage”
in the quote above is there since this section, i.e. Section 3
‘Specification / Terms of Reference’ falls under Note 3,
hence no rectifications are allowed. Only clarifications on the
submitted information may be requested.

»ii. This board notes that the Appellant did submit in its original
bid a certificate, issued by Mr Carmel Brincau, with a result
of ‘Test Emission Reduction of 47%’. This was however not
followed with a submission of the official regulator of Malta,
in this particular case, Transport Malta.

»iii. This board notes that, if Appellant was in doubt as to which
certificate had to be submitted, they had the possibility to
make use of the clarifications tool and resolve this issue,
prior to submission of their offer. No remedies of the sort
were availed of.

»iv. As already noted, this board opines that, as mentioned in the
top part of Section 3, it is the responsibility of the bidder to
prove that the standards, brands or labels they quoted are
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equivalent to the standards requested by the contracting
authority.

»After having considered the points above, this board does not
uphold Appellant's second grievance.

»pb. 7 tonnes vehicle — the board notes that the tender dossier was
very clear and unequivocal in its descriptions provided.

»i. Reference is made to Section 3 ‘Specification / Terms of
Reference’ (Note 3), sub-section 4.2.2, article 1.1(d) whereby
‘The contractor bidding for this contract must be equipped
with all requested vehicles to be of a Euro VI standard waste
carrier not exceeding 6 tonnes or better per lot, suitable to
manoeuvre in narrow strait streets, where such equipment
must be ready available prior commencement of the
contract. Additional vehicles not exceeding 6T GVW used
under this contract must comply with the Euro V emission
standards.

»ii. Reference is made to Section 3 ‘Specification/ Terms of
Reference’ (Note 3), sub-section 4.2.1, sub-title ‘Period and
Frequency’, whereby, “1 truck of 16T GVW or more and 1
truck not larger than 6T GVW for small and narrow streets ...

»iii. The board deems that the argument brought forward by
Appellant that he has vast experience using a 7 tonne
vehicle in narrow streets and alleyways is inadmissible in his
objection under regulation 270 of the Public Procurement
Regulations. Such an argument could have been brought
forward under regulation 262, Call for Remedies, during the
stipulated time-frames.

»After having considered the points above, this board does not
uphold Appellant's second grievance.

»The board, vaving evaluated all the above and based on the above
considerations, concludes and decides:

»i. does not uphold Appellants’ letter of objection and contentions;

»ii. upholds the contracting authority’s decision in the recommend-
ation for the award;

»iii. directs that the deposit paid by appellants not to be reimbursed.«

9. L-appellant ressaqg appell minn din id-decizjoni tal-Bord ta’ Revizjoni
b’rikors tas-26 ta’ Ottubru 2021. Ghal dan ir-rikors wiegbu d-Direttur
tal-Kuntratti fit-12 ta’ Novembru 2021, SRF fis-16 ta’ Novembru 2021

u l-awtorita kontraenti fid-19 ta’ Novembru 2021.

10. Fir-rikors tal-appell I-appellant talab illi I-qorti:
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S thassar ... ... ... id-decizjoni tal-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i ... ... ... publikata nhar is-7 ta’ Ottubru 2021 u taghti
dawk id-direttivi kollha li jidhrilha opportuni fil-kaz, inkluz izda mhux
biss li t-tender in kwistjoni ... ... ... jigi moghti lill-esponenti bhala |-

irhas offerent li jissodisfa I-kriterji amministrattivi u teknici, bl-ispejjez

11. L-aggravji tal-appell huma erbgha:

»i li fl-ewwel lok il-bord kien erronju meta irrtjena li I-vettura ta’ 18-il
tunnellata ma kinitx konformi mal-istruzzjonijiet tas-sejha;

»ii. i fit-tieni lok, u minghajr pregudizzju ghall-ewwel aggravju, il-
bord kien erronju meta sahagq illi |-vettura ta’ 7 tunnellati ma

kinitx konformi mal-istruzzjonijiet tas-sejha;

»iii.  li fit-tielet lok, u minghajr predudizzju ghat-tieni aggravju, il-bord
kien erronju meta ¢ahad l-ilment tal-esponenti abbazi tal-inter-
pretazzjoni zbaljata tieghu dwar il-kriterju ta’ kif tigi maghzula I-
ahjar offerta, dak li jissejjah i¢-cheapest price offered;

»iv. i fir-raba’ lok, u minghajr pregudizzju ghat-ticlet aggravju, I-
appellant ma kienx haqqu jitlef id-depozitu li hallas biex ressaq I-
ilment tieghu quddiem il-bord.

12. L-ewwel aggravju jghid hekk:

»L-ewwel aggravju — il-vettura ta’ 18-il tunnellata

»Ai termini ta’ klawsola 4.2.1 u 4.2.2 ta’ Section 3 — Specifications
/Terms of Reference (Note 3) vettura trid te¢¢edi 16-il tunnellata, jrid
ikollha magna ta’ standard mhux ingas minn Euro VI u fil-kaz ta’
vettura li tkun ingas minn Euro VI pero tigi ammeljorata ghal dan I-
istandard iridu jigu ipprezentati dokumenti ta’ tali ammeljorament fl-
applikazzjoni tat-tender i¢¢ertifikati minn “a credible third party”.

»Fl-applikazzjoni tat-tender, |-appellant ipprezenta vettura ta’ 18-il
tunnellata perdo |l-magna ta’ tali vettura skont il-logbook hekk Kkif
ipprezentat nhar id-9 ta’ Gunju 2021 ma kinitx Euro VI izda Euro V.
F’'din l-applikazzjoni I-appellant ipprezenta certifikati mahruga mis-Sur
Carmel Brincau fejn dan jicc¢ertfika li sistema ta’ LPG giet installata fil-
vettura in kwistjoni, l-emissjonijiet ta’ tali vettura naqsu b'47% u
ghalhekk iccertifika I-vettura bhala Euro VI. Hekk kif jixdhu dawn ic¢-
certifikati s-Sur Brincau huwa persuna kompetenti u sahansitra
approvata minn Transport Malta bhala rapprezentant akkreditat sabiex
johrog dan it-tip ta’ certifikati.

»ll-logbook innifsu mahrug minn Transport Malta gie aggornat tmint

ijiem biss wara I-gheluq ta’ din is-sejha jigifieri nhar it-18 ta’ Gunju

2021, fejn fis-sezzjoni msejjha ‘NOTI” hemm imnizzel is-segwenti:
»“Transfer to be authorised by Transport Malta VEH with HDDF
SYS with reduced EMISS-U ECE REG143”

»Dan effetivament jindika l-ameljorament tal-vettura ta’ 18-il tunnellata
hekk kif iccertifikata mis-Sur Carmel Brincau.
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»Wagqt is-smigh tal-ilment l-awtorita sejhet is-Sur Mario Fava li kien
membru tal-kumitat tal-evalwazzjoni (il-“kumitat”) fejn gie mistogsi
dwar il-validita o meno ta’ dawn i¢-Certifikati f'ghajnejn |-kumitat.
Danstqarr illi I-unika entita regolatorja li I-kumitat jaghraf hija Transport
Malta; ghalhekk I-unika certifikat validu huwa logbook aggornat.
Peress li I-logbook ma kienx aggornat sal-gurnata tal-gheluq tas-
sejha, skond ix-xhud il-kumitat ma kellux evidenza valida li turi li I-
vettura giet ameljorata ghal Euro VI.

»Huwa minnu hekk kif dec¢iz mill-bord illi hija r-responsabilita’ tal-
offerenti li fl-istadju tas-sejha dan juri b’evidenza li “standards, brands
or labels they quoted are equivalent to the standards requested by the
Contracting Authority”, perd dagstant huwa minnu wkoll li l-appellant
wagqt l-istadju tal-applikazzjoni tat-tender ipprezenta dokumenti ¢éerti-
fikati minn persuna approvata mill-unika entita regolatorja li skond I-
kumitat jaghraf bhala “a credible third party”.

»Minhabba nuggas jew svista tal-kumitat i jic¢ekkja sew i¢-Certifikati
pprezentati fl-applikazzjoni tat-tender li wrew bi¢-¢ar li ¢-Certifikati
nhargu minn “a credible third party” m’ghandux ghalfejn jahti I-
appellant. Oltre minn hekk il-kumitat u I-bord misshom hadu in kon-
siderazzjoni I-fatt ukoll illi I-logbook i juri li kien ga sehh dan I-
ameljorament gie aggornat tmint ijiem biss wara |-gheluq tas-sejha.
Fid-dawl ta’ dan, id-decizjoni tal-kumitat u tal-bord kellha tkun aktar
proporzjonata u b’hekk tac¢etta dan id-dokument aggornat ftit tard milli
Suppost.«

13. Id-Direttur tal-Kuntratti wiegeb illi taht I-Att dwar ir-Registrazzjoni u I-

14.

15.

Licenzjar ta’ Vetturi bil-Mutur [*Kap. 368”] Transport Malta hija I-
awtorita kompetenti fdan il-qasam u ghalhekk hija biss Transport

Malta li tista’ ticcertifika vettura bhal konformi mal-EURO VI standard.

ld-dokument tas-sejha izda ma jghidx illi I-awtorita kontraenti tistrih
biss fuqg certifikat mahrug minn Transport Malta; li jghid id-dokument

tas-sejha hu dan:

»For those vehicles where technical upgrade has achieved EURO V
standard the measures must be documented and included in the
tender application, and this must be approved by a credible third
party.«

Bla ma nidhlu fil-kwistjoni li d-dokument isemmi upgrade ghal EURO
V mhux EURO VI ghax dan jidher li hu zball billi mill-bgija tad-

dokument jidher li |-vetturi kellhom ikunu EURO VI, id-dokument tas-
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16.

17.

sejha jghid car illi ¢ertifikat minn a credible third party jkun bizzejjed; li
kieku I-kondizzjonijiet tas-sejha riedu biss lil Transport Malta ma kinux
jintuzaw termini generici bhal “a credible third party”. Tassew li fuq I-
offerent huwa l-oneru li juri li ¢-Certifikat inhare§ minn persuna
kwalifikata, izda ¢-certifikat innifsu juri li nhareg minn “duly accredited
representative” u juri wkoll I-“approved TM code number”, u I-fatt illi ¢-
certifikazzjoni saret minn persuna kwalifikata u maghrufa ghalhekk gie

konfermat meta Transport Malta aggornat il-logbook relativ.

Dan l-aggravju ghalhekk ghandu jintlaga’.

Dan izda ma huwiex bizzejjed biex jintlaga’ I-appell, ghax il-kondizz-
jonijiet tas-sejha riedu wkoll illi I-kuntrattur ikollu “1 truck not larger
than 6T GVW for small and narrow streets, alleys, etc.”, u dan huwa I-

meritu tat-tieni aggravju li jie mfisser hekk:

»|t-tieni aggravju — il-vettura ta’ 7 tunnellati

»Ai termini ta’ klawsola 4.2.2 (I)(f), “the Contractor bidding for this
contract must be equipped with all requested vehicles to be of a Euro
VI standard waste carrier not exceeding 6 tonnes or better per lot,
suitable to maneuver in narrow strait streets, where such equipment
must be ready available prior commencement of the contract”.

»Din il-klawsola mhijiex ¢ara peress |i tista’ tiehu diversi tifsiriet,
fosthom li vettura minnhom trid tesa’ mhux aktar minn 6 tunnellati jew
vettura minnhom ma tridx tesa’ 6 tunnellati jew ahjar, sabiex tkun
kapaci tghaddi minn toroq dojog. Prima facie wiehed jinnota li I-vettura
li giet ipprezentata fl-applikazzjoni tat-tender kienet tesa’ 7 tunnellati.
[l-kumitat u I-bord erronjament gabdu u kkonkludew illi peress Ii I-
vettura marginalment qabzet is-6 tunnellati allura din ma Kkinitx
konformi mal-kriterji tas-sejha u ghalhekk cahdu Il-offerta.

«Minhabba din l-inezattezza l|-appellant stagsa ghal kjarifikazzjoni ta’
dawn l-istruzzjonijiet. F’zewg risposti mid-Direttur tal-Kuntratti datati id-
19 ta’ Mejju 2021 intitolati Clarification Note N° 1’ gie elenkat is-
segwenti;

»“... the contractor shall be equipped with a minimum of 6T GVW
for small and narrow streets.”
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18.

19.

»|d-Direttur tal-Kuntratti hawnhekk kien ¢ar u qal li vettura trid tesa’
mill-angas 6 tunnellati u trid tkun tista’ tghaddi minn toroq zghar u
dojoq.

»Oltre minn hekk il-bord nagas milli jiehu in konsiderazzjoni I-element
l-aktar importanti illi I-vettura ta’ 6 tunnellati trid tkun kapaci tghaddi
minn toroq dojoq. L-iskop ahhari ta’ din il-parti tas-sejha kienet illi |-
vettura tkun kapaci tghaddi minn toroq dojog.

»Fl-ilment u waqt is-smigh tal-istess quddiem il-bord, l-appellant ta
ezempju prattiku kif il-vettura tieghu ta’ 7 tunnellati hija kapaci tghaddi
minn toroq dojog. Fil-fatt din il-vettura tigbor l-iskart mit-toroq tal-
iMdina li hija lokalita maghrufa hafna ghat-toroq dojoq taghha. Ghal-
hekk jekk tali vettura hija kapaci tghaddi mit-toroq tal-iMdina, allura din
zgur tkun tista’ tghaddi mum kwalinkwe triq dejga f'Malta.

»L-istruzzjonijiet tas-sejha ma kinux c¢ari liem element ser ikun |-aktar
importanti u deciziv waqt I-evalwazzjoni. Inoltre, il-piz li tesa’ |-vettura
hija sempli¢ciment indikazzjoni ta’ kemm ghandha tesa’ vettura sabiex
tkun tista tghaddi minn toroq dojoq pero |-ghan ahhari ta’ din I-indik-
azzjoni hija li l-vettura effetivament tkun tista’ tghaddi minn toroq
dojoq, li fil-kaz odjern il-vettura ta’ 7 tunnellati hija kapaci li taghmel
dan. Ficl-dawl ta’ dan, id-decizoni tal-bord kellha tkun aktar pro-
porzjonata u ghalhekk dan it-tieni aggravju ghandu jigi milqugh.«

It-tifsira tal-kondizzjoni fid-dokument tas-sejha dwar htiega ta’ vettura
ta’ sitt tunnellati jew angas hija ¢ara; fil-fatt it-talbiet ghal kjarifika ma
talbux tifsira tal-kondizzjoni izda jekk setax kien hemm ecécezzjonijiet
partikolari. It-twegiba ghal dawn il-mistogsijiet ta’ kjarifika setghet —
anzi kellha — tkun “iva” jew “le” izda sfortunatament id-Direttur tal-
Kuntratti flok wiegeb ¢ar u tond ghal mistogsija ¢ara tfixkel fi kliemu u

t-twegiba giet tista’ tfisser [-oppost.

Madankollu I-gorti tghid illi t-tifsira ta’ x’riedu I-kondizzjonijiet tas-sejha
hija ¢ara: il-kuntrattur ghandu jkollu mill-angas vettura wahda li tkun (i)
sitt tunnellati jew anqas u (ii) tista’ tghaddi minn toroq dojoq. Tassew li
jaghmel hafna sens |-argument tal-appellant illi t-tieni kondizzjoni hija
bizzejjed, ghax sakemm jintlahaq il-ghan Ii I-vettura tghaddi minn

toroq dojoq il-piz jista’ jkun indifferenti, izda s-sejha riedet li jitharsu z-
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zew(q kondizzjonijiet, u jekk jinbidlu I-kondizzjonijiet f'dan I-istadju jista’
jigi zvantaggjat min ma tefax offerta ghax deherlu li kellu jhares
skruplozament il-kondizzjonijiet kollha tas-sejha. Sewwa tghid I-
awtorita kontrenti fit-twegiba taghha li ghall-ilment tieghu l-appellant

kellu jfittex rimedju gabel I-gheluq tas-sejha u mhux f'dan I-istadju.

Dan l-aggravju ghalhekk ma jistax jintlaga’.

Fit-tielet aggravju l-appellant jghid illi |-offerta tieghu kienet |-orhos u

ghalhekk kellha tintlaga’.

Tassew illi, jekk l-offerta tal-appellant kienet I-orhos, kellha tintlaga’,
izda biss jekk dik l-offerta thares il-kondizzjonijiet kollha tas-sejha.
Rajna izda illi I-kondizzjoni dwar il-vettura ta’ mhux aktar minn sitt
tunnellati ma tharsitx, u ghalhekk ladarba I-offerta ma kinitx konformi
mal-kondizzjonijiet tas-sejha ma setghetx tinlaqga’, ghalkemm setghet

kienet |-orhos.

It-tielet aggravju huwa ghalhekk mi¢hud.

Ir-raba’ aggravju jolqot id-decizjoni tal-Bord ta’ Revizjoni li jordna li ma
jintraddx lill-appellant id-depozitu minnu mhallas biex seta’ jressaq |-
oggezzjoni quddiem il-bord. L-appellant ighid illi din id-decizjoni hija
msejsa fuq “id-decizjoni zbaljata u erronja li I1-bord ha billi ¢ahad I-

iiment tal-appellant”.

Tassew li |-qorti tagbel mal-appellant li d-decizjoni tal-bord dwar il-
vettura ta’ tmintax-il tunnellata kienet zbaljata, izda ma kinitx din biss

ir-raguni ghala ma ntlagghetx I-oggezzjoni tal-appellant; ukoll li kieku I-
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27.

28.

bord qabel mieghu dwar dik il-parti tal-ilment, xorta ma setax jinghata

r-rimedju li ried.

Madankollu, billi d-Direttur tal-Kuntratti kkontribwixxa xi ftit ghall-ekwi-
voku li nholog — ghalkemm il-qorti temmen li I-appellant fittex li jappro-
fitta ruhu mis-sitwazzjoni — huwa xieraq li jintradd sehem minn erbgha

(¥4) tad-depozitu.

Ghal dawn ir-ragunijiet il-qorti tiddisponi mill-appell billi, ghalkemm
tilga’ I-ewwel aggravju, tichad |-appel fil-meritu hlief illi tordna li jintradd
lill-appellant sehem minn erbgha (%) tad-depozitu li hallas biex seta’

ressaq oggezzjoni quddiem il-Bord ta’ Revizjoni.

L-ispejjez ta’ dan l-appell jingasmu hekk: tliet ishma minn erbgha (%)

jhallashom l-appellant u sehem minn erbgha (%4) jhallsu d-Direttur tal-

Kuntratti.
Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
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